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REPORTS  OF  CASES 


DECIDED  AT 


NISI         PIR-IU 


NORTHERN  CIRCUIT. 

Carlisle,  coram  Hill,  J. 
REGINA  v.  WHITTAKER. 


1859. 


-—.  Summer  Assizes, 

mjIDDELL  moved  in  this  case,  in  which  two  indict-  Bench  warrant* 
merits  had  been  found  against  the  defendant  for  wilfully  mnted  unless 
obstructing  a  highway  at  the  preceding  Liverpool  Assizes,  it  is  necessary 
that  a  bench  warrant  should  issue,  in  order  that  the  defend-  charged  should 
ant  might  be  arrested  and  tried  at  Lancaster.  taken  int0 

Hill,  J.,  said  that  the  practice  determined  on  and 
adopted  by  the  Judges  was,  not  to  issue  bench  warrants, 
unless  from  the  nature  of  the  crime  it  was  necessary  to 
have  the  party  charged  with  the  offence  at  once  taken  into 
custody,  or  unless  it  was  shown  that  the  party  charged 
with  the  offence  was  about  to  quit  the  country  (a).  The 
Judge's  clerk  would  make  out  a  summons  in  the  ordinary 
form,  to  be  served  upon  the  party,  requiring  him  to  appear 
in  London  at  Judges'  Chambers,  to  show  cause  why  a 
bench  warrant  should  not  issue  against  him. 

(a)  That  is,  where  bail  would  be  refused.  Ex  parte  Burronet,  1  E.  & 
B   1 ;  1  Dears.  C.  C.  51. 
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1859. 


York,  coram  Wightman,  J. 

REGINA  v.  CLARKE. 

Mistake  in  J.HOMAS  CLARKE,  aged  forty-five,  was  indicted  for 
An  examina-     *ne  wilful  murder  of  Patrick  Coley,  at  Horton,  on  the  28th 

*tion  of  a  man      0f  August  last, 
touching  in-  ° 

hM?ecWeW^d  be      Blanshard  and  Wheelhouse  prosecuted. 

•oncr,ai?Eub-         Price  defended  the  prisoner. 

thTdeath  of*  ^  appeared  that  both  the  prisoner  and  the  deceased  man 

the  injured        were  [fish,  and  that  on  the  28th  of  August  last  the  prisoner 

man  from  the  /  °  * 

injuries  he  has  had  a  christening  and  merry-making  at  his  house,  in  the 

pendedtoa  course  of  which  alternate  quantities  of  rum  and  beer  were 

Sglthe  pri-1*"  consumed.     At  night  the  deceased  wanted  half  a  gallon 

■oner  with  his  more  beer  sent  for,  which  prisoner  refused  to  allow.     This 

murder,  is  in- 

admisnbU  in  led  to  a  kind  of  wrangle  between  them,  which  led  to  a  dis- 
that Charge, al-  cussion  as  to  the  respective  merits  of  their  native  counties, 
Ji°!?fhitufjr  aQd  to  the  prisoner  eventually  ejecting  his  friend,  the  de- 
as  a  dying  de-   ceased,  from  his  house.    The  deceased  attempted  to  get  in 

again,  but  the  door  was  locked.  The  deceased  attempted 
to  get  in  by  kicking  at  the  door,  and,  as  his  shoes  were 
thin,  be  asked  the  bystanders  assembled  if  any  of  them 
bad  thicker  shoes  on  that  he  might  kick  the  door-panel  in. 
At  length  the  prisoner,  exasperated  by  this  hammering  at 
his  door,  opened  it,  and  the  deceased  went  in,  and  the 
prisoner  was  then  seen  to  strike  him  three  blows  on  the 
body,  which  were  followed  by  loud  screams  of"  murder !" 
from  the  deceased.  It  was  found  that  the  man  had  re- 
ceived three  severe  stabs  in  the  body,  and  he  was  carried 
home  and  a  surgeon  sent  for,  who,  being  of  opinion  that 
he  could  not  recover,  from  the  nature  of  the  wounds,  a 
magistrate  was  sent  for  to  take  his  deposition,  and  the 
prisoner  was  taken  into  custody.  The  statement  of  the 
deceased  was  then  taken  down  in  writing  as  a  dying  decla- 
ration, and  next  day,  in  the  presence  of  the  prisoner,  this 
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statement  was  read  over  to  him,  and  he  said  it  was  correct,  1859. 
"as  a  dying  man."  The  deceased  died  (wo  days  after- 
wards, and  on  the  3rd  of  September  the  witnesses  made 
their  depositions  before  the  magistrates  against  the  prisoner 
on  a  charge  of  murder  of  the  deceased,  and  the  deposition 
of  the  deceased  was  included  as  having  been  taken  on  that 
charge  under  the  same  caption.  On  its  being  proposed  by 
the  learned  counsel  for  the  prosecution  to  put  in  evidence 
this  deposition,  it  was  objected  by  the  learned  counsel  for 
the  prisoner  that  it  was  taken  on  a  charge  of  a  different 
offence,  namely,  of  cutting  and  wounding  the  deceased, 
who  subsequently  died. 

Wightman,  J. — The  caption  shows  that  the  examina- 
tion was  taken  on  a  charge  of  murder,  and  the  caption 
shows  that  it  is  the  examination  of  the  man  charged  with 
being  murdered,  for  the  "  murder"  of  himself. 

Blanshard  submitted  that  it  was  admissible,  for  the 
name  of  the  person  charged  with  being  murdered  might  be 
struck  out  of  the  caption. 

Wightman,  J. — Then  that  would  not  be  the  charge  on 
which  he  was  examined. 

Blanshard  referred  to  Beestoris  Case  (a). 

Wightman,  J. — If  the  prisoner  had  been  charged  with 
feloniously  cutting  and  stabbing  the  deceased,  and  the  de- 
ceased had  afterwards  died,  the  deposition  taken  on  the 
charge  of  cutting  and  stabbing  might  have  been  used  on 
the  charge  of  murder. 

Blanshard  submitted  that  the  caption  was  sufficient. 

Wightman,  J. — Will  it  do  without  any  caption  at  all  ? 
Unfortunately  the  charge  in  the  caption  is  a  charge  of 
murder,  and  the  caption  states  this  to  be  the  examination 
of  the  man  who  is  charged  as  having  been  murdered.     I ' 
want  an  authority  where  a  man  is  charged  with  murder  on 

(a)  24  L.  J.,  M.  C.  5;  I  Dears.  C.  C.  405. 
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1859.        the  examination  of  the  man  murdered,  before  I  can  admit 
this. 

Blanskard  then  proposed  to  put  the  document  in  evi- 
dence as  a  dying  declaration.  The  evidence  of  the  surgeon 
showed  that  he  had  told  the  deceased  he  had  no  chance  of 
recovery  before  he  made  the  statement,  and  he  died  two 
days  after.  When  the  surgeon  told  him  that,  the  deceased 
spoke  out  and  said,  "  Oh,  I  am  a  dying  man." 

Wightman,  J.,  held  the  document  admissible  as  a  dying 
declaration  after  this  evidence. 

The  examination  of  the  deceased  stated  an  account  of 
the  quarrel,  and  that  the  prisoner  had  stabbed  him.  The 
surgeon's  evidence  proving  that  these  stabs  had  caused  the 
death  of  the  deceased, 

The  prisoner  was  found  guilty  of  manslaughter, 
and  sentenced  to  fifteen  years'  penal  servitude. 


1880. 


Durham^  coram  Hill,  J. 
REGINA  r.  HAY. 

\Y  ILLIAM  HAY,  aged  twenty-two,  pitman,  was  charged 
with  robbing  Daniel  Kennedy  of  a  silver  watch,  at  Jairow, 
on  the  25th  December  last. 

Headlam  for  the  prosecution. 

Davidson  for  the  defence. 

On  the  24th  of  December  the  prosecutor  had  been 
drinking  at  the  Bee's-wing  public-bouse,  in  the  Felling, 
al,  and  left  about  twelve  o'clock  at  night.     On  his  way  home, 
^BT      the  ground  being  very  slippery,  he  fell  down,  and  was 
EJStil?       assisted  to  his  feet  by  the  prisoner  and  three  other  men. 
ixflfibe  They  walked  a  short  distance  together,  but  the  prosecutor 
feeling  the  prisoner's  band  in  his  pocket  told  him  to  take 
it  out,  which  be  did.    The  men  then  endeavoured  to  get 
the  prosecutor  to  go  a  long  way  with  them,  but  he  refused, 
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and  walked  away  by  himself.  After  having  left  the  pri-  1^6^' 
soner  and  the  other  men,  he  proceeded  on  his  way  home. 
When  he  had  gone  a  short  distance,  he  was  joined  by  a 
man  named  M'Cormack,  who  struck  him  a  blow  on  the 
eye  with  a  stick  or  "  morgan  rattler"  without  the  least 
provocation.  The  prisoner.  Hay  then  joined  M'Cormack, 
and  kept  hold  of  the  prosecutor's  hands  while  the  other 
rcfbbed  him  of  his  watch  and  15$.  in  silver.  M'Cormack 
had  absconded. 

J  Inspector  Rogers,  by  whom  the  prisoner  was  appre- 
hended, stated  that  from  information  he  received  he  went 
to  the  house  of  the  Rev.  John  Kelly,  a  Roman  Catholic 
priest,  from  whom  he  received  a  watch,  which  the  prose- 
cutor identiGed  as  his  property,  and  who  was  now  called. 

The  crier  of  the  Court  was  about  to  administer  the  oath 
to  him,  when  he  objected  to  the  form  of  the  oath. 

His  Lordship.— What  is  the  objection? 

The  Rev.  Mr.  Kelly.— Not  that  I  shall  tell  the  truth, 
and  nothing  but  the  truth ;  but,  as  a  minister  of  the 
Catholic  Church,  I  object  to  the  part  that  states  that  I 
shall  tell  the  whole  truth. 

His  Lordship  said,  the  meaning  of  the  oath  is  this:  it 
is  the  whole  truth  touching  the  trial  which  you  are  asked ; 
which  you,  legitimately  according  to  law,  can  be  asked. 
If  anything  is  asked  of  you  in  the  witness-box  which  the 
law  says  ought  not  to  be  asked— for  instance,  if  you  are 
asked  a  question  the  answer  to  which  might  criminate 
yourself— you  would  be  entitled  to  say,  "  1  object  to 
answer  that  question,  because  the  answer  might  criminate 
myself,"  and  the  law  would  sustain  the  objection.  You 
can  therefore  have  no  objection  as  a  loyal  subject,  and  in 
duty  to  the  laws  of  the  country,  to  answer  the  whole  truth 
touching  the  case  which  may  be  lawfully  asked  (a).  There- 
fore you  must  be  sworn. 

(a)   Boyle  v.  Wiseman,  24  L.  J  ,  Exch.  160. 
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The  witness  took  the  oath  ia  the  usual  form,  and  gave 
the  following  evidence: — I  have  been  twelve  years  Catholic 
priest  at  the  Felling.  On  Christmas-day  I  received  the 
watch  produced. 

Headlam  then  asked,  from  whom  did  you  receive  that 
watch? 

Witness. — I  received  it  in  connexion  with  the  confes- 
sional. 

His  Lordship. — You  are  not  asked  at  present  to  dis- 
close anything  stated  to  you  in  the  confessional  (a);  you 


(a)  It  has  been  erroneously  sup- 
posed that  the  learned  Judge 
denied  that  any  privilege  attached 
to  confession ;  but,  as  will  be  seen, 
he  did  not  deny  it;  on  the  contrary, 
impliedly  admitted  it,  and  drew  a 
distinction  which  would  otherwise 
have  been  futile.  That  there  is  such 
a  privilege  can  scarcely  be  denied. 
As  a  learned  writer  truly  observes: 
"There  cannot  be  a  doubt  that, 
previous  to  the  Reformation,  state- 
ments made  to  a  priest  under  the 
seal  of  confession  were  privileged, 
except,  perhaps,  when  the  matter 
thus  communicated  amounted  to 
high  treason."  (Best  on  Presump- 
tive Evidence,  p.  596.)  The 
learned  writer,  in  rapport  of  the 
exception  suggests,  cited  from  the 
"Ancient  Laws  and  Institutes  of 
England,"  a  passage  from  the 
"  Laws  of  Henry  I. ;"  a  comparison 
of  which  with  the  Saxon  law  in  the 
same  work  (to  which  Lord  Coke 
alludes  as  the  sources  of  our  com- 
mon law)  will  show  that  the  recog- 
nition was  of  Saxon,  and  the  ex* 
ception  of  Norman  origin.  The 
sanctity  of  confession,  with  that 
exception,  has  been  recognized  ;  as 
in  the  9th  Edw.  II.,  c.  10  :— 


« 


Placet  etiam  Domino  Regi, 
ut  latrones,  vel  (?)  appellatores, 
quandocunque  voluerint,  possint 
sacerdotibus  sua  facinora  confiteri, 
sed  caveant  confessores,  ne  erro- 
nice  hujusmodi  appellatores  infor- 
ment" 

Hereon  Lord  Coke  comments 
thus: — 

"^  Latrones  vel  appellatores. 
This  branch  extendeth  only  to 
thieves  and  approvers  indited  of 
felony,  but  extendeth  not  to  high 
treasons;  for  if  high  treason  be 
discovered  to  the  confessor,  he 
ought  to  discover  it,  for  the  danger 
that  thereupon  dependeth  to  the 
King  and  the  whole  Real  me; 
therefore  this  branch  declareth  the 
common  law,  thai  the  priviledge  of 
confession  extendeth  only  to  felo- 
nies: so  this  branch  beginneth 
with  thieves,  extendeth  only  to 
approvers  of  thievery  or  felony,  and 
not  to  appeales  of  treason." 

Now,  here  it  is  clearly  recog- 
nized by  Coke  that  there  was  such 
a  privilege;  and  neither  in  Ran- 
dolph's case  nor  Garnet's  does  it 
appear  that  the  communication 
was  in  sacramental  confession ;  and 
so  under  the  seal  of  confession.  On 
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are  asked  a  simple  fact — from  whom  did  you  receive  that 
watch  which  you  gave  to  the  policeman  ? 


I860. 


the  contrary  in  Garnet's  ease,  Lord 
Coke  gaTe  six  reasons  whj  the 
communication  should  not  be 
deemed  sacred ;  not  one  of  which 
involved  a  denial  of  the  privilege, 
but  all  of  which  implied  its  exist- 
ence— the  main  reason  being,  that 
the  communication  was  not  in  con- 
fession— the  distinction  taken  by 
Hill,  J.,  in  the  above  case.  The 
authority  of  Lord  Coke,  therefore, 
is  clear  that  there  was  such  a  privi- 
lege at  common  law ;  and  that  such 
privilege  continued  after  the  sepa- 
ration from  Rome,  and  after  the 
alteration  of  religion.  There  had 
been  no  statute  to  take  it  away; 
and,  on  the  contrary,  the  Prayer 
Book,  sanctioned  by  statute,  con- 
tained services  in  which  (vide  the 
Ordination  Service)  the  clergy  re- 
ceived power  to  give  absolution, 
and  (vide  the  Visitation  of  the 
Sick)  were  expressly  directed,  in 
certain  cases,  to  administer  it.  The 
cases  in  which  they  were  so  di- 
rected were  just  those  in  which  alone 
it  is  obligatory,  as  members  of  the 
Roman  Catholic  Church,  to  con- 
fess (i.e.,  grievous  or  weighty  sins); 
and  the  form  of  absolution  (ego  te 
abwlco,  Sfc.)  is  precisely  that  used 
by  Roman  Catholic  priests,  i.  e.f 
judicial  or  sacramental ;  and  not 
declaratory  merely,  as  in  the  Morn- 
ing and  Evening  Services.  ( Vide,  as 
to  this  distinction,  Wheatley  or 
Shepherd  on  the  Book  of  Common 
Prayer.)  And  though  it  is  a  com- 
mon idea  that  the  Church  of  Eng- 
land denies  that  confession  is  a 
sacrament,  that  is  an  error ;  for  the 
answer  in  the  Catechism  as  to  the 


number  of  the  Sacramento,  "  Two 
only  generally  necessary  to  salva- 
tion," docs  not  amount  to  a  state- 
ment that  there  are  only  two  sacra- 
ments ;  nor  even  that  only  two  are 
ever  necessary  for  salvation,  but 
that  only  two  are  generally  so. 
And  it  has  been  held  that,  accord- 
ing to  our  law,  marriage  is  a  sacra- 
ment (Richards  v.  Dovey,  Willea 
Rep.  G22),  and  it  seems,  from  some 
decisions,  to  follow  that  confirma- 
tion is  so.  Even  the  Roman  Ca- 
tholic Church  does  not  consider 
all  the  seven  sacraments  she  holds 
necessary  to  salvation.  For  in- 
stance, extreme  unction  is  not 
This  has  been  regularly  proved  in 
our  Courts  in  criminal  cases,  and 
acted  upon  (Regina  v.  Howell,  1 
C.  &  K.  689).  It  follows,  then, 
that  not  only  was  there  nothing  in 
the  change  which  took  place  at  the 
Reformation  to  alter  the  case  as  to 
the  privilege  attaching  to  confes- 
sion, but  that  there  was,  on  the 
contrary,  an  express  recognition  of 
it  by  statute.  For  of  course  the 
recognition  of  confession  implies, 
in  the  absence  of  anything  to  the 
contrary,  the  recognition  of  its 
secresy,  because  such  was  the 
common  law  rule ;  and  if  it  were 
otherwise,  no  one  would  be  likely 
to  confess,  and  therefore  the  direc- 
tions to  the  Anglican  clergy,  to 
exhort  their  penitents  to  confess, 
would  be  idle  and  futile.  It  fol- 
lows, also,  that  the  clergy  of  the 
Established  Church  would  be  with- 
in the  privilege  in  cases  in  which, 
acting  according  to  the  rubric  of 
the  Service  for  the  Visitation  of  the 
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Witness. — The  reply  to  that  question  would  implicate 
the  person  who  gave  me  the  watch,  therefore  I  cannot 
answer  it  (a).  If  I  answered  it,  my  suspension  for  life 
would  be  a  necessary  consequence.  I  should  be  violating 
the  laws  of  the  Church,  as  well  as  the  natural  laws  (6). 


Sick,  and  with  a  view  to  the  giving 
of  a  judicial  or  sacramental  absolu- 
tion, they  have  received  confes- 
sions. But  it  is  not  so  clear  that 
otherwise  they  would  be  entitled  to 
the  privilege,  or  that  ministers  of 
any  other  religious  body,  not  be- 
lieving in  sacramental  confession, 
would  be  entitled  to  it;  at  all 
events,  according  to  the  strict  com- 
mon law  rule  upon  the  subject, 
which,  according  to  the  clearest 
authority,  applied  only  to  sacra- 
mental confession  with  a  view  to 
sacramental  absolution.  But  the 
later  cases  on  the  subject  seem  to 
extend  the  privilege  to  any  com- 
munications made  to  a  spiritual 
adviser  as  such,  whether  or  not  in 
sacramental  confession;  R.  v. 
Griffin,  6  Cox,  Crown  Cases,  219. 

(a)  The  distinction  taken  by 
the  learned  Judge  was  no  doubt 
quite  sound  as  regarded  the  legal 
privilege  or  protection  attached  to 
confession  (for  the  matter  was  out 
of  confession);  although  the  obli- 
gation on  the  priest  might  possibly 
include  anything  which  might  indi- 
rectly tend  to  disclose  what  had 
been  divulged  in  confession. 

(»)  The  authorities  of  the  Roman 
Church  define  the  obligation  thus : — 
"  De  sigillo  Confessionis.  Qussst. 
1.  Quit,  &  quanta  sit  obligatio 
aigilli  Sacramentalisf  Respond. 
Est  omnino  gravissima.  Its  ut 
nee  ad  vitandam  mortem  Hceat 
unquam  Sac+rdoti  aliquid  in  Co*- 


fetsionc  auditum  revelare ;  nee  in 
hoc  admittitur  parvitas  materia,  ut 
D.D.  animadvertunt.  Oritur  au- 
tem  ha?c  obligatio  turn  ex  jure 
naturae,  turn  Ecclesiastico."  *  * 
*  *  "Sigillum  hoc  est  obligatio 
juris  divini  strictissima  in  omni 
casu,  etiam  quo  integri  regni  salus 
periclitaretur,  ad  taceudum,  etiam 
post  mortem  poeuitentis,  dicta  in 
Cunfttshne  (id  est  in  ordine  ad  ab- 
soiutionem  tacramentaUm)  omnia, 
quorum  revelatio  sacrament  urn 
redderet  onerosum,  vel  odiosura." 
But  the  obligation  on  the  priest  is 
one  thing,  the  protection  or  pri- 
vilege to  be  extended  to  him  is 
quite  another  thing;  a  distinction 
which  was  not  attended  to  in  the 
comments  which  were  made  upon 
the  case.  And  the  privilege  could 
not  extend  to  anything  said  or 
done  by  the  penitent  of ltert  and 
out  qft  even  although  in  conse- 
quence of,  confession.  On  the  con- 
trary, it  might  much  more  be  said 
to  have  been,  or  at  least  might 
have  been,  in  contravention  of  the 
spirit  and  object  of  the  institution 
of  confession ;  for,  by  the  law  of 
the  Roman  Catholic  Church,  satis- 
faction is  an  essential  part  of  the 
Sacrament,  and  readiness  to  make 
it  is  a  condition  precedent  to 
absolution.  And  satisfaction  in 
some  cases — as  stealing — may, 
in  some  cases  must,  involve  pub- 
lic or  open  confession ;  as,  for  in- 
stance, in  the  case  of  anonymous 
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His  Lordship. —  I  have  already  told  you  plainly  I  can- 
not enter  into  this  question.  All  I  can  say  is,  you  are 
bound  to  answer,  "  From  whom  did  you  receive  that 
watch  ?"  On  the  ground  I  have  stated  to  you,  you  are  not 
asked  to  disclose  anything  that  a  penitent  may  have  said 


1860. 


Regina 

v. 

Hat. 


■lander ;  for  it  involves  more  than 
restitution — it  involves  reparation 
to  any  one  directly  or  indirectly 
injured.  And  where  there  has 
been,  as  in  the  above  case,  a  theft, 
and  the  guilt  may  be  left  doubt- 
ful by  secret  restitution,  so  that 
an  innocent  man  may  be  con- 
victed, satisfaction  involves  an ' 
open  restitution,  or  at  least,  in 
some  way,  the  disclosure  of  the 
name  of  the  guilty  party.  Other- 
wise a  murderer  might  obtain  ab- 
solution while  allowing  an  inno- 
cent man  to  be  hanged  for  his  own 
crime.  In  other  words,  he  might 
obtain  pardon  for  one  murder 
while  in  the  act  of  committing,  or 
causing,  another  and  a  worse  mur- 
der. This  being  so,  the  priest,  in 
such  a  case,  is  bound  to  exhort  to 
open  restitution ;  and  lending  him- 
self, by  some  act  of  his,  out  of  con- 
fession, to  assist  the  penitent  in 
keeping  his  crime  secret,  may  be  in 
titter  contravention  and  cannot  pos- 
sibly be  in  pursuance  of  the  pur- 
pose and  spirit  of  confession  ;  and 
so  cannot  possibly  be  within  the 
privilege  attaching  to  it.  Nor  does 
it  at  all  affect  this  argument  that 
the  priest  is  still  bound  to  secresy, 
for  he  cannot  get  rid  of  his  obliga- 
tion by  a  wrongful  act,  which 
nevertheless  deprives  him  of  his 
privilege.  It  is  apprehended,  there- 
fore, that  the  decision  of  the  learned 
Judge,  and  the  reason  and  distinc- 
tion on  which  it  was  founded,  were 


equally  right;  and  this  plainly  ap- 
pears from  a  number  of  cases  on 
other  kinds  of  privilege,  which 
have  proceeded  on  the  same  prin- 
ciple. Thus,  counsel  can  be  called 
upon  to  disclose  matter  that  has 
come  to  their  knowledge  since  they 
were  counsel,  and  of  their  own 
knowledge,  Spark  v.  Middlelon,  1 
Keb.  505  ;  S.  P.  Cuts  v.  Pubeny, 
Vent.  197.  The  privilege  in  coun- 
sel, &c,  is  confined  to  cases  where 
they  are  acting  in  their  respective 
capacities,  Wilson  v.  Rastal,  4 
Term  Rep.  753,  and  does  not  ap- 
ply to  a  mere  gratis  dictum.  Cob- 
den  v.  Kenrick,  ibid.  432;  as  in 
the  above  case,  where  the  act  of 
the  priest  was  not  in  his  capacity 
as  such;  for  any  other  person 
might  have  restored  the  watch,  and 
he  was  not  at  all  bound  to  do  so  ; 
on  the  contrary  (as  already  shown) 
he  might  be  acting  contrary  to  his 
duty  in  so  doing. 

The  decision  was  in  conformity 
with  many  recent  cases. 

An  attorney  is  bound  to  discover 
when,  and  to  whom,  he  parted  with 
documents  of  his  client,  Banner  v. 
Jackson,  1  De  G.  &  S.  472  ;  S.  P. 
Shore  v.  Bedford,  5  M.  &  Gr.  271 ; 
and  so  where  a  prisoner  had  given 
a  will  he  had  forged  to  his  attorney 
not  for  a    professional    purpose ; 

Regina    v.    Jones,    1     Denman's 
Crowu    Cases,    166;     Gillard  v. 

Bates,  6  M.  &  W.  547. 
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to  you  in  the  confessional  (a).  That  you  are  not  asked  to 
disclose;  but  you  are  asked  to  disclose  from  whom  you  re- 
ceived stolen  property  on  the  25th  of  December  last  (ft). 
Do  you  answer  it,  or  do  you  not  ? 

Witness. — I  really  cannot,  my  lord. 

His  Lordship. — Then  I  adjudge  you  to  be  guilty  of 
contempt  of  Court,  and  order  you  to  be  committed  to  gaol. 
[To  the  officer  of  the  Court] — Take  him  into  custody. 

The  witness  was  accordingly  removed  in  custody. 
Other  witnesses  were  called. 

Verdict,  guilty. 


(«)  There,  again,  is  an  implied 
recognition  of  the  privilege,  viit 
tupnty  note  («),  p.  6. 

(»)  Which,  clearly,  the  witness 
was  not  by  law  privileged  from  an- 
swering (though  no  doubt  he  was 
bound  not  to  answer  according  to 
the  law  of  his  Church);  for  it  was  a 


question  not  as  to  anything  said  in 
confession,  but  as  to  something  done 
by  and  between  the  prisoner  and  the 
witness  after  and  omt  of  confession, 
and  so  not  within  the  privilege,  at- 
taching only  to  sacramental  con- 
fession. 

W.  F.  F. 


Summer  Juizet. 


Liverpool,  coram  Hill,  «/• 

REGINA  v.  JOHN  MILNES. 

Where  perjury  JL  ERJURY  was  assigned  to  have  been  committed  by  the 
up^Tfwrmen  defendant  at  the  Manchester  District  Court  of  Bankruptcy, 
subsequently  Lercsche  (Hopwood  with  him)  stated  the  alleged  perjury 
evidenced  a?-  to  ^  con la,ae^  m  an  affidavit  or  deposition  sworn  by  de- 
missible.  fendant  in  the  usual  form  at  a  meeting  for  proof  of  debts 

against  a  bankrupt's  estate.  After  being  sworn  by  de- 
fendant the  proof  was  placed  on  the  file  of  proceedings  iu 
the  Court,  which  file,  (according  to  the  practice,)  each 
creditor,  having  proved  his  debt,  was  entitled  to  inspect 
On  this  file  it  remained  for  several  months,  and  various 
office  copies,  under  the  seal  of  the  Court,  were  from  time 
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to  time  obtained  for  the  purposes  of  a  litigation  whict)  arose         i860, 
in  connection  with  the  estate.    In  the  month  of  May,  1859,      v^^-^/ 

J  Regina 

defendant  demanded  inspection  of  the  file.     His  proof  of  ©. 

debt  appearing  thereon,  the  file  was  handed  to  him  by  the  0HIf  ,LMB*< 
usher,  and  shortly  afterwards  returned  by  defendant  to 
that  officer,  who  restored  it  to  the  customary  place  of  de- 
posit without  examination.  No  examination  was,  indeed, 
again  made  of  the  file  until  the  month  of  December,  when 
this  prosecution  was  instituted.  The  affidavit  had  then 
disappeared  from  the  file,  and  all  searches  for  it  had  proved 
ineffectual.  Hence  the  original  could  not  be  produced 
before  the  jury,  but  one  of  the  office  copies,  under  seal 
previously  mentioned,  would  be  tendered  in  evidence. 

Overend,  Q.C.  (Holher  with  him),  objected  that  a  copy 
could  not  be  received  in  evidence,  under  any  circumstances, 
on  a  trial  for  perjury.  The  law  was  clearly  laid  down  in 
Taylor  on  Evidence  (§  1379,  page  1232,  3rd  ed.  1858). 
The  learned  author  there,  after  describing  the  different 
means  of  proof  of  records,  says : — "  One  or  other  of  these 
copies  will  always  be  admissible  in  lieu  of  the  original 
record,  excepting  in  two  cases;  first,  if  issue  has  been 
joined  on  a  plea  of  replication  of  nul  tiel  record,  in  some 
cause  in  a  Court  to  which  the  disputed  record  belongs; 
and,  secondly,  if  a  person  is  indicted  for  perjury  in  any 
affidavit,  deposition  or  answer ;  or  for  forgery  with  respect 
to  any  record.  In  either  of  these  cases  the  original  document 
must  be  actually  produced."  Now,  upon  the  opening  of 
counsel,  it  was  admitted  this  could  not  be  done.  A  notice 
to  produce  had  been  served  on  defendant;  but  the  facts 
stated  as  to  defendant's  opportunities  of  access  lo  the  file 
did  not  trace  the  missing  deposition  to  his  possession, 
without  which  the  notice  was  unavailable.  An  additional 
objection  to  the  admissibility  of  any  secondary  evidence 
arose  on  the  mode  of  proof.  In  perjury  alleged  to  be  con- 
tained in  any  written  instrument  it  must  be  shown  that 
the  name  subscribed  to  the  affidavit,  &c.  is  of  the  hand- 
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i860.         writing  of  the  deponent  fa).   This  is  impracticable  by  means 

v^s"^'/       of  a  copv.     Accordingly,  in  Tavlor  on  Evidence  (i).  it  is 
Regixa  r-  c    .  •  . 

r.  laid  down,  on  the  authority  of  numerous  cases  there  cited, 

'  that  "  on  a  trial,  too,  for  perjury,  the  signatures  of  the  de- 
fendant and  of  the  person  whose  name  is  attached  to  the 
jurat,  must  be  proved."  Hence  he  submitted  that,  as 
nothing  short  of  the  original  document  could  be  received 
in  evidence,  the  prosecutor  was  out  of  Court,  and  the  case 
could  not  be  carried  further. 

Lcresche,  in  reply. — It  is  submitted  the  proposition  of 
the  learned  text  writer  is  too  broadly  stated,  and  not  borne 
out  by  the  cases  cited.  In  anticipation  of  this  objection 
those  authorities  (c)  have  been  examined  and  are  distin- 
guishable. In  each  instance  the  document  was  shown  to 
be  in  existence,  and  within  the  reach  of  the  prosecution. 
Though  there  was  no  direct  authority  against  the  statement 
in  Taylor  as  to  perjury,  yet  the  corresponding  proposition 
as  to  forgery  cannot  be  reconciled  with  Rex  v.  Hunter  (d). 
The  true  principle  governing  the  case  is  there  pointed  out. 
There  Park,  J.,  told  the  grand  jury  that,  where  the  instru- 
ment alleged  to  be  forged,  either  from  its  being  in  the  pos- 
session of  the  prisoner,  or  for  any  other  sufficient  came, 
cannot  be  produced,  they  might  receive  secondary  evidence 
of  its  contents.  In  72.  v.  Chadwick  (e)t  where  goods  were 
obtained  hy  means  of  a  false  letter,  which  was  lost  between 
the  committal  and  the  trial,  parol  evidence  of  the  contents 
was   allowed.      Perhaps  the  prosecution,  on  the  reason 

(a)  Welsby's  Archbold,682, 15th  v.  Roberts,  16  East,  340,  per  Lord 

edit.  EUenborough    and    Le    Blanc,  J. 

(h)  Ubi  supra.  In  this  last  case  the  Judges  inti- 

(r)  B.  N.  P.  239 ;  R.  v.  Morrit,  mated  an  opinion  that  the  same 

2    Burr.    11 89 ;    R.  v.  Benton,  2  strictness  was  necessary  in  actions 

Camp.  508 ;    R.  v.  Spencer,  Ry.  &  for  malicious  prosecution  ;  but  this 

M .   297 ;    Crook   v.    Dowling,   3  would  seem  to  be  a  mistake.    See 

Doug.  77;   Stratford  v.  Greene,  2  B.  N.  P.  13;    Purcell  v.  M'Na- 

Ball  &  Beat.  296 ;   Garvin  v.  Car-  mora,  1  Camp.  200. 

roll,    10    Ir.    Law    R.    330,   per  (</)  3  C.  &  P.  591. 

Cromftok,  J.;    Lady  Dartmouth  (e)  4  C.  &  P.  181. 


Reqin  a 
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alleged  by  the  defendant's  counsel,  could  not  rely  much         i860. 
on  the  notice  to  produce ;  but,  as  the  non-production  of 
the  original  was  under  the  circumstances  reasonably  ac-  v. 

counted  for,  he  urged  that  secondary  evidence  could  be 
given  of  it  as  a  lost  instrument. 

Overend  (in  reply  to  Hill,  J.)  said  he  had  not  an  autho- 
rity directly  in  point.     He  relied  upon  the  text-book. 

Hill,  J. — As  it  is  admitted  on  both  sides  that  there  is 
no  case  expressly  in  point,  I  must  decide  the  case  upon 
principle.  Assume  a  case  of  this  kind :  a  man  has  sworn 
before,  the  Bankruptcy  Court  an  affidavit  which  has  been 
placed  upon  the  file.  The  falsehood  of  the  statements 
in  that  affidavit  have  been  discovered ;  the  party  has  been 
examined  before  a  magistrate  and  committed  by  him  to 
the  assizes;  the  case  is  ripe  for  trial;  and  a  subpoena  duces 
tecum  has  been  served  upon  the  officer  who  has  the  custody 
of  the  records  of  the  Bankruptcy  Court.  On  the  evening 
before  the  trial,  a  fire  takes  place  in  the  building  where  the 
Court  sits,  and  where  its  records  are  preserved,  and  the 
latter  are  destroyed.  In  such  case  could  it  be  contended 
that  an  office  copy  of  the  affidavit  on  which  the  perjury  is 
assigned  could  not  be  received,  and  that,  because  by  the 
act  of  God  or  of  man  the  original  evidence  had  been  de- 
stroyed, the  person  charged  with  so  pernicious  an  offence 
as  perjury  must  escape  scot  free?  I,  for  one,  cannot  con- 
sider such  a  proposition  to  be  law.  With  all  respect  for 
the  learned  text  writer  who  has  been  quoted,  I  shall  hold 
that  secondary  evidence  is  admissible,  upon  a  proper  foun- 
dation being  laid.  Upon  proof  that  the  original  has  been 
lost  or  destroyed,  I  shall  permit  evidence  to  be  given  of  an 
office  copy  (a). 

Overend  asked  for  a  case  to  be  reserved  for  the  Court  of 
Criminal  Appeal. 

(a)  Secondary  evidence  ad  mis-  v.  Wiseman,  24  L.  J.,  Exch.  284. 
lible  in  an  action  for  libel.     Boyle      And  temble,  on  an  indictment. 
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1800.  Hill,  J. — I  will  consider  the  application,  if  it  be  neces- 

^  "  sary  so  to  do,  at  the  close  of  the  case. 

£  The  file  of  proceedings  on  which  the  affidavit  had  been 

Job*  Milveb.  r  ,,,  t    •       * 

placed  was  then  produced,  when,  it  not  being  found  thereon, 

evidence  was  given  that  all  the  places  in  which  the  pro- 
ceedings of  the  Manchester  District  Court  of  Bankruptcy 
were  usually  kept  had  been  carefully  searched  without 
success  for  the  missing  document.  Secondary  evidence, 
by  means  of  an  office  copy,  was  then  offered  and  received 
by  the  learned  Judge. 

The  prisoner  was  acquitted  upon  the  merits. 


MIDLAND  CIRCUIT. 


Derby ,  coram  Willes,  J. 
REGINA  v.  HENRY  GODDEN  GARRETT. 

A  bailment     "  -*-  HE  prisoner  was  indicted  under  sect.  4  of  20  &  21  Vict, 
under  the         c.  54,  for  that  he,  being  a  bailee  of  certain  monies,  the 

Fraudulent  . 

Trusted  property  of  George  Butt,  did  fraudulently  take  and  convert 

2iCVict  c.54,    ^e  sanie  to  his  own  use. 

means  one  There  were  three  other  counts  varying  the  charge. 

where  the  same  jo  o 

K^Sned10        Baden  for  the  prosecution. 
wh1ch°di°f-e  iD       Stephen  defended  the  prisoner. 

iTto  LPrtPCrty      li  ap|*ared  from  the  evidence  of  the  Rev.  George  Butt, 
turned.  Vicar  of  Chesterfield,  that,  at  the  time  of  committing  the 

offence  charged,  the  prisoner  was  his  curate.  There  was  a 
district  branch  of  the  Church  Missionary  Society  esta- 
blished in  Chesterfield,  and  in  May,  1859,  a  collection  was 
made  at  the  parish  church  on  behalf  of  that  Society.  A 
sum  of  18Z.  35.  9c?.  was  collected  on  that  occasion,  and 
paid  by  the  witness  to  his  account  with  his  bankers.  Early 
in  the  following.  December,  the  prisoner  proposed  to  wit- 
ness that  the  money  should  be  put  into  the  savings  bank 
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to  make  interest  until  March,  at  which  time  it  would,  in        i860, 
the  usual  course,  be  paid  over  to  the  parent  Society  in       R 
London.     Witness  consented  to  let  the  prisoner  have  the  t>. 

money  for  that  purpose,  and  drew  a  cheque  upon  his  den  Garrett. 
bankers  for  18/.  3*.  9rf.,  which  he  gave  to  the  prisoner.  At 
the  time  when  he  gave  this  cheque  to  the  prisoner,  witness 
was  aware  that  the  prisoner  had  in  his  possession  other 
monies,  which  had  been  collected  in  other  ways  for  the 
same  Society.  In  January  following  the  witness,  learning 
that  the  prisoner  was  involved  in  pecuniary  difficulties,  ap- 
plied to  him  to  repay  this  money.  Prisoner  replied  that 
he  could  not  pay  it,  as  the  money  was  in  the  savings  bank, 
and  a  week's  notice  must  be  given  before  it  could  be  with- 
drawn. He  added,  "  If  you  want  the  money,  I  can  give 
it  you ;  for  I  have  money  in  the  house.  But  you  may  be 
satisfied ;  it  is  here ;"  and  he  held  up  a  book  containing 
the  following  entry :  "  Received  from  the  Rev.  George 
Butt,  18/.  3*.  9cf."  Witness  said,  "  Then  the  money  is 
paid  in  in  my  name?"  The  prisoner  replied,  "  No;  it 
is  paid  in  in  my  name,  but  as  from  you."  Subsequently, 
on  applying  at  the  savings  bank,  the  witness  was  informed 
that  the  money  had  never  been  paid  in.  Witness  never 
recovered  the  money,  and  afterwards  paid  the  18/.  35.  9c/. 
to  the  Society  out  of  his  own  pocket.  Some  two  or  three 
week  after  this  transaction,  and  before  the  charge  was 
made,  witness  was  offered  money  by  a  Mr.  Grattan,  the 
prisoner's  solicitor,  who  said  he  had  instructions  to  pay 
the  prisoner's  debts. 

On  cross-examination  it  appeared  that,  with  regard  to 
the  other  sums  collected  for  the  Society,  which  the  prisoner 
had  in  his  hands,  it  would  be  his  duty  to  pay  them  directly 
to  the  Society.  Witness  never  gave  the  prisoner  directions 
to  return  the  money  to  him,  in  order  that  he  (witness)  might 
pay  it  over  to  the  Society.  The  prisoner  had  not  been 
appointed  treasurer  to  the  branch  Society  in  Chesterfield, 
but  acted  as  such. 
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1860.  \Villb8,  J. — On  what  count  of  the  indictment  are  you 

v^N/"^/       proceeding  after  this  answer.  Mr.  Boden  ? 
Reqina       r  b  ' 

„      ••  Boden  contended  that  the  money  was  handed  over  to 

Henry  God-  m  J 

den  Garrett,  the  prisoner  for  a  particular  purpose,  viz.,  that  of  paying  it 

into  the  savings  bank. 

Willes,  J. — I  have  the  Act  under  my  eye,  and  I  have 
an  opinion  that  the  prisoner  was  not  a  bailee  within  it.  It 
seems  to  me  that  the  bailment  referred  to  in  the  statute  is 
one  in  which  the  same  property  is  to  be  returned,  not  one 
in  which  different  property  is  to  be  returned.  It  is  clearly 
not  larceny;  for  the  property,  as  well  as  the  possession, 
was  parted  with.  I  am  clearly  of  opinion  that  no  criminal 
charge  can  be  sustained  here,  and  that  the  prisoner  is  only 
civilly  responsible.  I  have  had  the  opportunity  of  con- 
sidering the  statute  lately  on  the  Oxford  Circuit  in  con- 
junction with  my  brother  Byles.  The  prisoner  was  acting 
as  treasurer,  and  the  money  was  placed  in  his  hands  as 
such,  for  the  purpose,  first,  of  putting  it  into  the  savings 
bank  until  March,  and  subsequently  of  paying  it  over  to 
the  parent  Society.  I  very  much  regret  that,  when  an  offer 
to  pay  the  money  was  made  before  the  charge,  that  offer 
was  not  accepted,  and  that  a  criminal  charge,  founded 
upon  an  ambiguous  statute,  was  preferred  against  the 
prisoner  (a). 

(a)  See  ante,  Vol.  I.  p.  109. 


Leicester,  coram  Pollock,  C.  B. 
REG1NA  v.  HULL. 

Spring  Assizes.    — - 

The  issuing  of    J.HE  defendant  was  indicted  for  being,  in  company  with 

a  warrant  of  .  .  .    .  .  _        . 

apprehension  two  others,  by  night,  on  certain  land,  armed  for  the  pur- 
is  not  a  "com*  ^___  Af  a^i,:^,- «.««,^ 
menceroent  of  P08e  of  taklnS  game' 
proceedings"  r   .    »  r      .,  .. 

within  9 Geo. 4,      Let9h  for  tbe  prosecution. 

'      *  O'Brien  conducted  the  defence. 
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The  offence  was  committed  some  time  in  1853,  and  a 
warrant  for  the  defendant's  apprehension  was  granted  at 
that  time,  but  not  served,  the  defendant  having  absconded. 
Subsequently,  on  the  defendant's  return  after  six  years' 
absence,  the  present  proceedings  were  instituted. 

Leigh,  for  the  purpose  of  showing  that  the  prosecution 
had  been  commenced  within  twelve  months  after  the  com- 
mission of  the  offence  (a),  tendered  the  warrant  for  the 
defendant's  apprehension,  which  was  issued  within  a  week 
after  the  commission  of  the  offence  charged,  but  never 
served  for  the  reason  stated  above. 

Pollock,  C.  B. — I  doubt  whether  this  is  a  commence- 
ment of  proceedings  within  the  statute.  Ordinarily  there 
is  no  limitation  of  suits  in  criminal  matters,  conformably  to 
the  maxim, " Nullum  tempus  occurrit  regi."  Consequently, 
the  ouly  effect  of  lapse  of  time  is  to  raise  doubts  as  to  the 
prisoner's  identity.  In  offences,  however,  punishable  upon 
indictment,  under  the  stat.  9  Geo.  4,  c.  69,  s.  4,  the  prose- 
cution must  be  commenced  within  twelve  calendar  months 
after  the  commission  of  the  offence.  Can  you  cite  any 
cases  to  show  that  this  is  a  commencement  of  proceedings, 
Mr.  Leigh  ? 

Leigh  cited  R.  v.  Willan(b),  li,  v.  Austin  (c),  R.  v. 
Brooks  (rf),  R.  v.  Phillips  (c). 

Pollock,  C.  B. — None  of  those  cases  go  to  the  extent 
contended  for  in  this  case.  I  am  of  opinion  that  the  issu- 
ing of  this  warrant  was  not  a  commencement  of  proceed- 
ings within  the  statute. 

The  jury  was  accordingly  directed  to  acquit  the  pri- 
soner. 


I860. 


Reoina 

v. 
Hull. 


(a)  See  9  Geo.  4,  c.  69,  8.  4. 
(6)  1  East,  P.  C.  186. 
(c)  1  C.  &  K.  621. 


(J)  1  Denison,  C.  C.  R.  217. 
(e )  R.  &  R.  C.  C.  369. 


VOL.  II. 


F.F. 


%$  CASE*  OS  THE 

*^'^/  Xortkamrptcm,  coram  PUkc&y  C  B. 

REGINA  r.  MOBBS. 

O*  «*  m4k*»     lHE  defendant  was  indicted  for  bribery  at  the  last  elec- 
tottery,  efc*       tian  of  members  for  the  Borough  of  Northampton. 


JJJVjJJkl^  Th*  eharge  was  preferred  some  time  in  April  last,  and 

tio*  if rfc*  f*»-  the  defendant  was  committed  for  trial,  bat  held  to  bail  on 


P»**4 1*  a*      the  19th  of  Joly  following. 

W€%t  AMfMfy 

•»  «g<ww€  «#         Metfor,  Q*C,  for  the  prosecution,  applied  to  bare  the 
hmutiaJ  ***-      trial  postponed  to  the  next  Assizes,  on  an  affidavit  that  the 

register  of  voters  for  the  boroogh  was  necessary  to  com- 
plete the  case  for  the  prosecution ;  that  the  said  register 
was  in  the  possession  of  Mr.  Jeffries,  town  clerk  of  North- 
ampton ;  that  inquiry  bad  been  made  the  day  before  for 
Mr.  Jeffries,  to  serve  him  with  a  subpoena  to  produce  the 
register  at  the  trial ;  that  Mr.  Jeffries  could  not  be  found 
on  inquiring  after  him  at  his  office  and  house;  that  his 
clerk  at  his  office  had  said,  in  answer  to  inquiries,  that  Mr. 
Jeffries  was  not  in  Northampton,  that  he  (the  clerk)  did  not 
know  where  Mr.  Jeffries  had  gone,  or  when  he  would  re- 
turn, and  that  he  (the  clerk)  could  not  produce  the  regis- 
ter as  Mr.  Jeffries  kept  it  under  lock  and  key. 

Macaulay,  Q.C.,  for  the  defendant,  opposed  the  appli- 
cation, on  the  ground  that  the  defendant,  having  been 
committed  for  trial  in  July  last,  the  evidence  for  the  prose- 
cution should  have  been  prepared  long  before,  and  not  de- 
layed till  the  last  moment;  that,  if  the  register  was  neces- 
sary to  complete  the  case  for  the  prosecution,  it  should 
have  been  laid  before  the  grand  jury ;  and  that,  as  it  had 
not  been  laid  before  them,  and  the  grand  jury  had  never- 
theless found  the  bill,  it  must  be  inferred  that  the  register 
was  not  necessary.  The  case  for  the  prosecution  might 
have  been  completed  in  time  for  the  last  Summer  Assizes, 
hod  the  parties  who  conducted  the  prosecution  so  chosen, 
and  at  they  had  not  chosen  to  do  so,  the  defendant  ought 


MOBBS. 
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not  to  be  kept  in  suspense,  and  have  this  trial  hanging        i860, 
over  him  any  longer.  ,^P*v-^fc/ 

RpfllNA 

Mellor,  in  reply. — The  register  is  a  public  document,  to  v. 

which  all  the  voters  for  the  borough  have  a  right  of  access, 
and  the  prosecution  was  justified  in  supposing  that  it 
would  be  forthcoming  whenever  it  was  required. 

Pollock,  C.  B.— The  bill  was  only  found  yesterday  by 
the  grand  jury,  and  in  these  cases  the  finding  of  the  bill  is 
analogous  to  the  joinder  of  issue  in  a  civil  cause.  No  civil 
cause  can  be  tried  without  eight  days'  notice,  and  if  the 
counsel  for  the  defence  had  applied  to  have  the  trial  post- 
poned I  should  have  granted  the  application,  without  re- 
quiring any  affidavit,  merely  on  the  ground  that  the  bill 
had  only  been  found  the  day  before.  In  this  case  the 
application  is  made  by  the  counsel  for  the  prosecution,  but 
in  my  opinion  sufficient  ground  for  it  has  been  shown.  It 
is  not  necessary  that  the  case  for  the  prosecution  should  be 
completed  previously  to  going  before  the  grand  jury;  it  is 
enough  if  a  case  of  suspicion  can  be  shown.  To  require  all 
the  evidence  to  be  produced  before  the  grand  jury  would, 
in  many  cases,  put  the  prosecution  to  a  very  needless  ex- 
pense. The  trial  must  be  postponed  till  the  next  Assizes, 
and  the  defendant  discharged  on  his  own  recognizances. 

Application  granted. 


Derby,  coram  Willes,  J. 
REGINA  v.  MARY  ANN  WARD. 

_  Spring  Assizes. 

J.HE  prisoner  was  indicted  for  stealing  three  collars,  one  A  count  for 
gold  chain  and  locket,  and  one  thimble-case,  the  property  articlef  may  m 
of  Catherine  Else.     There  was  a  second  count,  charging  not  be  joined 

7  °     °  with  a  count 

the  prisoner  with  receiving  the  said  articles,  knowing  them  for  receiving 

.  .  those  and  other 

to  have  been  stolen.  articles  know- 

r.       •        r      .i  •  infS  them  to 

Stephen  For  the  prosecution.  have  been 

O'Brieti  defended  the  prisoner. 

c2 


Regina 
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1860.  The  prosecutrix  proved  that  she  missed  the  jewellery 

from  her  bed-room  a  week  before  the  prisoner  had  entered 
v.  her  father's  service,  and  the  collars  afterwards,  and  whilst 

Mart  Ann     .«  <•  .■      >  • 

Ward.       the  prisoner  was  in  her  father  s  service. 

O'Brien  objected.  It  appears  by  this  witness  that  there 
is  no  evidence  of  stealing  the  jewellery,  and  that  the  case, 
as  regards  that  portion  of  it,  must  be  one  of  receiving  only, 
while,  as  to  the  collars,  there  is  evidence  for  the  jury  of 
stealing.  It  follows,  therefore,  that  in  truth  a  count  for 
stealing  the  collars  is  joined  with  a  count  for  receiving  the 
jewellery,  knowing  it  to  have  been  stolen.  It  is  submitted 
that  these  counts  cannot  be  joined  together.  By  statute  (a), 
a  count  for  stealing  may  be  joined  with  a  count  for  re- 
ceiving the  same  goods,  but  it  has  never  been  decided  that 
a  count  for  stealing  may  be  joined  with  a  count  for  re- 
ceiving different  goods. 

Stephen  referred  to  14  &  15  Vict.  c.  100,  s.  17,  as  to 
election. 

O'Brien. — That  relates  to  charges  of  larceny  only. 

Willes,  J. — That  is  so.  This  is  an  important  point 
with  reference  to  future  practice,  and  I  will  consult  the 
Chief  Baron  upon  it.  His  Lordship  did  so,  and  upon  his 
return  observed,  I  think  it  will  be  more  satisfactory,  Mr. 
Stephen,  that  you  should  only  proceed  upon  one  of  these 
charges.  This  is  not  to  be  taken  as  a  final  decision. 
When  I  get  back  to  London  I  shall  consult  the  other 
Judges  upon  the  point;  but  it  is  not  of  sufficient  importance 
to  reserve  a  case  upon. 

Stephen  elected  to  proceed  upon  the  charge  of  receiving 
the  jewellery,  knowing  it  to  have  been  stolen. 

The  prisoner  was  acquitted. 

{a)  11  &  12  Vict.  c.  46,  8.  3. 
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Lincoln,  coram  Willes,  J.  v^v-^/ 

REGINA  v.  PEEL. 

fry  Spring   Assize*. 

J. HE  prisoner  was  indicted  for  the  manslaughter  of  Mark  a  dying  de- 

pr£)UOI<  claration  is  ad- 

r>revver*  missible,  if  the 

cy.      f  j    tt   •  i  j.    j  declarant  con- 

btephen  and  Hui&h  prosecuted.  ceives  himself 

Macau  lay,  Q.C.,  and  O'Brien  defended  the  prisoner,      covery,  al- 

.  .  though  the 

Stephen,  in  opening  the  case,  was  proceeding  to  state  to  surgeon  at- 
the  jury  declarations  made  by  the  deceased  when  on  his  mayblflieve 
death-bed.  and  at  a  time  when  he  believed  that  he  should  him  *?  heVT°- 

gressmg  fa- 
ll ot  recover.  vourably. 

A  witness 

Macatday,    Q.C.,    objected    to  the   opening  of   these  cannot  be 

cross-  ex  a— 

declarations,  because,  although  the  roan  believed  himself  mined  as  to 
to   be    past   hope,  yet  at   that   time   the   surgeons   who  madTbefore18 
attended  upon  him  were  of  opinion  that  his  condition  was  the  committing 

1  magistrate, 

not  past  hope  of  recovery.  until  his  depo- 

sitions have 

Stephen  contended  that  these  declarations  were  admissi-  been  read  over 
ble,  the  persuasion  of  the  declarant  himself  as  to  his  state  questions  may 
being  sufficient.     He  cited  Seton9s  Case  {a).  ^b^the* 

Macaulay.—ln  that  case  the  surgeons  had   told    Mr.  ^and"™" 
Seton  that  he  must  give  up  all  hope.  the  prisoner's 

c  '  counsel,  as  the 

Willes,  J.— At  present  I  am  inclined  to  think  that  the  ^(SurVb^ 
declarations  are  admissible,  unless  the  surgeons  should  give  its  permission, 
very  different  evidence  to  that  in  their  depositions,  which  I 
now  have  before  me.  Should  the  occasion  arise,  I  will 
reserve  a  case  for  you,  Mr.  Macaulay ;  but  upon  a  recent 
occasion  at  Derby,  when  I  reserved  a  case  (J),  the  Judges 
of  the  Court  for  Crown  Cases  Reserved,  although  they 
agreed  with  me,  thought  it  was  a  question  of  fact  only, 
which  I  might  have  decided  for  myself.  Subsequently  a 
medical  witness  was  called,  who  deposed  that  at  the  time 
the  declarations  were  made  he  considered  the  disease  to  be 

(a)  Reg.   v.   Pym,  Law  Times  (6)  Probably    Reg.   v.    Rennet/, 

for  March  21,  1846.  Dears.  &  Bell,  C.  C.  151. 
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1860.         progressing  favourably,  and  that  there  were  fair  hopes  of 
the  deceased's  recovery. 

Macaulay  upon  that  objected  to  the  admissibility  of  the 
declarations.  A  dying  declaration  must  be  made  upon  a 
belief  of  impending  death,  and  that  belief  must  be  well 
founded.  It  is  not  sufficient  that  there  is  a  bon&  fide  be- 
lief, which  is  afterwards  verified  by  a  death  within  a  short 
time  afterwards,  if,  at  the  time  of  making  the  declaration, 
the  surgeons  are  attending  upon  and  treating  the  man  aa  a 
recovering  patient.  A  mere  impression  of  impending  death 
is  not  sufficient;  such  a  feeling  may  change  every  five 
minutes. 

Stephen  referred  to  Moseley's  Case  (a)  as  in  point. 

Willis,  J. — It  must  be  proved  that  the  man  was 
dying,  and  there  must  be  a  settled,  hopeless  expectation  of 
death  in  the  declarant.  There  does  appear  to  have  been 
such  an  expectation  in  this  case,  and  I  shall  therefore  ad- 
mit the  declarations.  They  were  accordingly  put  in  and 
read  (6). 

In  the  course  of  the  case  Macaulay  proposed  to  question 
a  witness  as  to  statements  made  by  him  before  the  com- 
mitting magistrates,  and  which  statements  were  contained 
in  the  depositions  taken  on  that  occasion. 

Stephen  objected  that  the  questions  could  not  be  put 
without  first  reading  over  his  deposition  to  the  witness. 

Macaulay. — My  friend,  I  presume, refers  to  the  Queens 
Case(c)\  but  that,  I  apprehend,  has  been  overruled  by 
Act  of  Parliament. 

Willbs,  J. — No.  It  has  been  decided  that  such  a  ques- 
tion cannot  be  put  without  reading  over  his  deposition  to 
the  witness  (d). 

(a)  2  Russell  on  Crimes,   757,  Whitworth,  1  Fost.  &  Fin.  382. 

reported  Moody,  C.  C.  R.  97.  (r)  2  Brod.  &  Bing.  286. 

(6)  See  Reg.  ▼.  Reaney,  Dears.  (</)  Referring  probably  to  Reg. 

&  Bell,  C.  C.  151,  and  Reg.  v.  v.  Taylor,  8  C.  &  P.  726. 
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Subsequently,  on  Macaulay  s  proposing  to  adopt  the 
same  course  with  regard  to  another  witness,  Stephen  again 
objected. 

.  Wixles,  J,— From  the  depositions,  which  I  have  before 
me,  I  am  of  opinion  that  the  question  is  a  proper  one  to  be 
put  to  this  witness  under  the  circumstances,  and,  although 
Mr.  Macaulay  cannot  put  the  question  without  reading  his 
deposition  to  the  witness,  the  Court  can  do  so  (a).  Mr. 
Macaulay  will  therefore  be  allowed  to  put  these  questions, 
as  the  mouthpiece  of  the  Court,  without  first  reading  the 
depositions. 

Stephen  did  not  claim  to  reply  (a). 

The  prisoner  was  acquitted. 

(a)  See  Reg.  v.  Edwards,  8  C.  &  P.  26. 


1860. 


Northampton,  coram  Willes,  J. 
GILFORD  v.  DAVIS. 

ACTION  on  a  warrant. 

Plea :  denying  the  breach. 

Mettor  and  O'Brien  for  the  plaintiff. 

Hayes,  Serjt.,  and  Field  for  the  defendant. 

Evidence  was  called  on  both  sides. 

Hayes,  Serjt.,  was  about  to  sum  up  for  the  defendant, 
when 

Wille8,  J.,  said : — The  right  of  counsel  to  sum  up  is 
restricted  to  commenting  upon  the  defendant's  evidence, 
and  does  not  permit  him  to  address  the  jury  generally  upon 
the  case.  My  brother  Martin  has  expressed  the  like 
opinion,  which  is  also  that  of  a  majority  of  the  Judges ;  but 
the  question  has  never  been  made  the  subject  of  any  de- 
cision, and,  should  you  desire  to  raise  it,  it  shall  be  re- 
served. 


Spring  Assises, 

The  defend- 
ant's counsel, 
in  addressing 
the  Court  a 
second  time, 
after  calling 
evidence,  has 
only  a  right  to 
sum  up  that 
evidence,  on 
his  own  side, 
and  not  to 
comment  gene- 
rally on  the 
case. 
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Hayes,  Serjt.,  expressed  his  acquiescence,  however,  in 
the  opinion  of  his  Lordship,  and  summed  up  the  evidence 
for  the  defendant. 

Upon  the  principle  so  laid  down  the  jury  could  not 
agree  and  were  discharged. 


Nottingham,  coram  Pollock,  C.  B. 
CRESSWELL  v.  JACKSON. 

Spring  Assizes. 

iDcrou-exa-     JlSSUE  out  of  Chancery  to  try  the  validity  of  certain 
attesting  wit-     codicils,  set  up  by  the  plaintiff,  and  affecting  the  interest 

cTheVen£?ng  token  by  tbe  defendant»  devisee  under  the  will. 

that  it  was  in         The  issue   had   been  tried  at  a  former  Assizes  before 

his  hand- 

writing;  other    ErLE,  C.  J. 

documents  ad- 

Macaulay,  Mellor  and  Field  for  the  plaintiff. 


mitted  by  him 


1- 

hi 


to  be  in  nis 
writing  were 
allowed  to  be 
submitted  to 
the  jury  for  the 
purpose  of 
comparison  of 
handwriting, 
under  sect.  27 
of  the  C.  L.  P. 
Act  of  1854. 


Hayes,  Serjt.,  Flowers  and  O'Brien  for  the  defendant. 

A  witness  who  had  attested  one  of  the  codicils  was  called 
on  the  part  of  the  plaintiff  to  prove  the  execution  of  it  by 
the  testator. 

In  cross-examination  he  was  asked  whether  the  hand- 
writing of  the  codicil  was  not  his  own,  which  he  denied. 
Various  other  writings  were  then  put  into  his  hands,  and 
having  been  admitted  by  him,  it  was  proposed,  on  the  part 
of  the  defendant,  to  lay  them  before  the  jury,  for  the  pur- 
pose of  comparison  of  handwriting,  under  the  Common 
Law  Procedure  Act  of  1854,  s.  27  (a). 


(a)  Comparison  of  a  disputed 
writing,  with  any  writing  proved 
to  the  satisfaction  of  the  Judge  to 
be  genuine,  shall  be  permitted  to 
be  made  by  witnesses ;  "  and  such 
writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be 
submitted  to  the  Court  and  jury  as 
evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute." 


It  is  not  expressed  when  the  writ- 
ings are  to  be  submitted  to  the  jury, 
and  the  comparison  may  be  made ; 
but  it  is  implied  that  the  writings, 
and  the  evidence  of  witnesses,  are 
to  be  submitted  to  them  at  the 
same  time ;  and,  if  the  other  writ- 
ings are  produced  in  course  of 
cross-examination  of  a  witness,  and 
they  are  the  writings  of  the  witness, 
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Erle,  C.  J.,  had  allowed  this  to  be  done;  and  now 

Pollock,  C.B.  (a),  took  the  same  course,  and  permitted 
the  documents  to  be  shown  to  the  jury  before  the  cross- 
examination  was  proceeded  with. 

The  case  for  the  defendant  was,  that  the  codicils  were 
forgeries,  and  written  by  the  witness. 

Verdict  for  the  defendant. 


the  most  convenient  time  will  pro- 
bably be  then.  In  other  cases, 
according  to  the  ordinary,  rule,  it 
will  doubtless  be  in  the  discretion 
of  the  Judge. 

There  is  no  limitation  imposed 
in  the  terms  of  the  section  itself. 
One  restriction  is  implied,  viz., 
that  the  disputed  writing  must  be 
relevant  to  the  issue;  that  being 
implied  in  all  the  prior  sections  on 
the  subject,  as  it  has  been  often 
held  to  be  implied  in  all  the  rules 
of  evidence  as  to  contradiction  or 
confirmation.  See  Melhuish  v. 
Collier,  19  L.  J.,  Q.  B.  497  ;  Pal- 
mer v.  Fraser,  22  L.  J  ,  Exch.  32; 
or,  as  to  the  production  of  evidence, 
see  the  recent  case  of  Bentson  v. 
Skene,  29  L.  J.,  Exch.     But,  sup- 


posing the  handwriting  of  the  dis- 
puted document  to  be  relevant,  as 
here  it  plainly  was,  the  case  for  the 
defendant  being  that  the  codicil 
was  forged  by  the  attesting  witness, 
there  is  no  restriction  on  the  sec- 
tion as  to  whether  the  comparison 
of  handwriting  may  be  as  to  the 
handwriting  of  the  witness,  or  of  a 
party  in  the  cause ;  and  whether  of 
the  party  setting  up  the  document, 
or  the  party  disputing  it,  in  confir- 
mation or  in  contradiction  in  course 
of  cross-examination,  or  of  exami- 
nation of  a  witness,  as  "  adverse" 
under  sect.  22 ;  as  to  which,  vide 
Vol.  I., pp.  254,  433,  505  ;  and  see 
Birch  v.  Ridgvxty,  Vol  I.,  p.  270. 
(a)  Ibid. 


1860. 


Cresswell 

V, 

Jackson. 
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Hertford,  coram  Erie,  C.  J. 
WAKELIN  v.  MORRIS. 

Spring  Aii'txti.      . 

In  an  action  of  .A.CTION  for  slander  upon  the  plaintiff  in  his  office  as 
there  Vno  real  master  of  the  workhouse  of  St.  Albans.  The  words  laid 
ma^ndf  ^Ury  were:  "  N°w#  Mr.  Master,  you  have  got  fat  upon  the  rate- 
nominal  da-  payers,  and  are  not  an  honest  man.  Yon  are  an  under- 
sembu,  may  mining  fellow.  You  get  honest  officers  put  out,  to  get  in 
auction  of°  creatures  of  your  own.  I  know  it,  and  have  not  been  over- 
coata.  Thua,  in  8eer  for  nothing." 

an  action  by  a  °  ,  ,  ... 

master  of  a  Innuendo,  that  the  plaintiff  acted  dishonestly  in  his  said 

workhouse,  for       rr>         9 

worda  imputing  0«ice,  &C 

to  himaeff  that         pjea      not  gui|ty- 

he  dishonestly  °        J 

Slednom  o{en  Shee>  SerJL>  for  the  defendant,  submitted  that  the  words 
employment      were  not  actionable :  but 

there,  in  order 

to  get  in  Erlb,  C.J. — They  are  clearly  so.  They  are  closely  con- 

own,  for  his  nected  with  the  plain  tiff's  office,  and  tended  to  lower  him 
held  action^'  m  the  estimation  of  the  ratepayers  and  guardians,  and  to 
fn^apoken^"    brinS  b,s  situation  into  jeopardy. 

a?tercation  and  Hawkins,  for  the  plaintiff,  desired  to  prove  words  spoken 
without  malice,  by  the  defendant  ten  days  after  the  slander  complained  of, 
directed  that  as  tending  to  show  that  the  slander  was  spoken  maliciously. 
they  thought  The  words  now  inquired  of  were,  "  I  am  going  before  the 
reaHnjur  "°  DOar(^  as  to  that  matter,"  which,  it  was  suggested,  meant 
give  nominal     the  matter  of  the  charges  conveyed  in  the  slander. 

damages,  so  as 

not  to  carry  Shee,  Sent.,  objected;  but 

costa ;  and  the  J  J 

defendant's  Erle,  C.J. — The  words  are  so  closely  connected  (if 

counael  allowed  J  N 

toaak,oncroaa-  they  have  the  meaning  suggested)  with  the  slander  that 

examination,         -  i     .      L ,  .j  «        i«       /   v 

what  would  be   they  are  admissible  as  evidence  of  malice  (a). 

the  probable 

toT^defend-*  <a)  *«  **  v-  <*"**  25  L-  J->  E"h-  »• 

ant  if  a  verdict 

for  more  than  a  nominal  amount  were  given. 
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The  plaintiff's  attorney  being  called  to  prove  that  the 
defendant  had  admitted  the  words,  and  that  the  plaintiff 
had  delayed  proceedings,  in  mercy  to  him,  to  afford  time 
for  an  apology  in  the  papers. 

Shee,  Serjt.,  cross-examined  the  witness  as  to  what 
would  be  the  probable  cost  to  the  defendant  if  the  verdict 
went  against  him  even  for  nominal  damages. 

Hawkins  objected  that  this  was  irrelevant  and  imma- 
terial. 

Sket,  Serjt.,  urged  that  it  was  relevant,  because  arising 
fairly  out  of  the  examination  in  chief,  and  that  it  was 
material  on  the  question  of  damages. 

Erle,  C.  J. — I  do  not  know  on  what  ground  I  can  ex- 
clude it,  therefore  I  shall  admit  it  (a). 


186a 

Wakelik 

v. 
Morris. 


(a)  It  is  conceived  that  the  idea 
that  the  jury  ought  not  to  be  in- 
formed of  the  law  as  to  costs  is 
erroneous.  So  far  from  it,  costs 
are  a  part  of  the  damages,  and  are 
recoverable  only  as  such ;  inso- 
much that,  in  the  stat.  21  J  as.  1, 
c  16,  that  if  the  damages  in  slan- 
der be  under  40s.,  the  plaintiff 
shall  recover  no  more  costs  than 
damages.  It  has  been  held  that 
the  statute  only  restrains  the  Court 
from  awarding  more  costs  than 
damages;  but  the  jury  not  being 
restrained  thereby,  may  give  what 
costs  they  please;  Brown  v..  Gib- 
funis,  1  Salk.  207;  Phillips  v. 
Bacon,  9  East,  304.  And  the  very 
form  of  the  pottea  shows  that,  in 
contemplation  of  law,  the  jury 
assess  the  costs  as  part  of  the 
damages.  "The  jurors  aforesaid  say 
upon  their  oath  that  the  defendant 
is  guilty,  &&,  and  they  assess  the 
damages  of  the  plaintiff  over  and 
above  his  costs  and  charges  by  him 


about  his  suit  in  this  behalf  ex- 
pended to  — Lf  and  for  those  costs 
and  charges  40f. ;"  the  costs  of  in- 
crease being,  for  the  sake  of  con- 
venience, now  actually  assessed  by 
the  master;  but  in  contemplation 
of  law  being  given  by  the  jury. 
And  how  can  they  say,  in  cases 
like  that  above,  of  merely  nominal 
or  trivial  damage,  whether  they 
will  assess  the  damages  of  the 
plaintiff  on  occasion  of  "  the  griev- 
ances, &c,"  over  and  above  Ins 
costs  and  charges,  if  they  do  not 
know  whether  he  will  have  any 
"  costs  and  charges"  beyond  what 
they  assess?  Supposing  that  if  he 
will,  they  think  that  he  ought  not 
to  have  any  damages  "  over  and 
above  his  costs.'1  Where  the  jury 
asked,  in  an  action  for  libel, 
whether  a  shilling  would  carry 
costs,  and  being  told  that  it  would, 
returned  a  verdict  for  the  defend- 
ant, the  Court  granted  a  new  trial, 
on  the  ground  that  they  had  given 
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Shee,  Serjt.,  then  elicited  that  the  costs  would  probably 
exceed  100/. 

It  was  also  elicited  that  the  slander  was  spoken  in  the 
course  of  an  angry  altercation  at  a  public-house,  and  iii 


k»  vewlict, 


■  verdict  against  tbe  direction  of 
the  Judge— that  tbey  ahould  find 
for  the  plaintiff  in  a  case  lit  for  snb- 
Itantial  damages — and  indulged 
themaelvei  in  doing  that  indirectly 
which  they  could  not  do  directly; 
i.  t.,  deprive  the  plaintiff  of  hi* 
costi;  Levi  w.  Milne,  4  Bingh. 
201.  But  it  wa*  not  intimated 
that  the  Judge  had  done  wrong  in 
telling  the  jury  the  law  as  to  cost*. 
And  if  the  cbjc  had  not  been  one 
for  subitantial  damagea,  and  the 
jury  had  found  for  the  plaintiff, 
even  for  a  farthing  instead  of  a 
■hilling,  io  at  not  to  carry  coats, 
there  seems  no  reason  to  aay  that 
they  would  have  been  wrong;  for 
the  dsmnges  in  libe!  are  not  capable 
of  measurement,  ( where  there  ii  no 
special  damage,)  and  may  be  af- 
fected by  Any  con  ii  deration  a  aa  to 
the  conduct  of  cither  party,  and 
among  other*,  by  the  conduct  of 
the  plaintiff  in  trying  to  inflict  on 
the  defendant  the  coat*  of  an  action 
for  an  act  which  did  no  real  injury. 
Where,  on  the  execution  of  a  writ 
of  inquiry,  in  an  action  for  Blunder, 
the  jury  were  incorrectly  told  by 
th«  under-sheriff  that  any  amount 
of  damage*  would  carry  coats,  and 
they  found  for  leaa  than  forty  (hil- 
ling*, that  wa*  held  no  ground  for 
granting  a  new  trial,  nor  even  for 
increasing  the  amount  of  the  nr 
dkti  Grate*)  ».  Collnrd.  «  Dowl. 
P.  C.  503.  And  m  where,  without 
•neV  Mtanwtioa,  they  jave  a  *imi- 
k»  verdict,  fMowffc  tb»  plaintiff 


thereby  lost  hi*  costs;  ReaoWf  t. 
Hayem/,58  N.C.4H.  But  when 
in  a  case  for  substantial  damage* 
the  jury  gave  a  farthing,  the  Court 
granted  a  new  trial ;  Armitogt  v. 
Hola,  4  Q.  B.  91 7 ;  supported  and 
followed  in  Wittot  v.  Hick*,  26 
L.  J.,  Excb.  244  (where  see  a  note 
of  the  reporter).  And  *o,  where 
it  appear*  that  the  jury  have  taken 
a  wrong  way  of  arriving  at  a  ver- 
dict, as,  splitting  the  difference  in 
a  case  of  liquidated  demand  ;  Hall 
v.  Pokier,  13  M.  &  W.  600.  But 
where  the  jury  had  given  51.  in 
an  assault,  under  the  idea  that  it 
would  carry  costs,  and,  on  finding 
that  it  did  not,  wonted  to  give 
more,  the  Court  refused  to  grant 
the  plaintiff  a  new  trial;  for,  per 
Bhajiwell,  11 ,  they  had  no  right 
to  give  a  verdict  with  reference  to 
anything  else  than  the  injury  aus- 
tained  by  the  plaintiff  And  there 
they  wanted  to  give  or  to  increase 
substantial  damage*  merely  to  carry 
coat*,  which  would  have  frustrated 
the  statutes  as  to  coat*  ;    Kilmore  v, 

AMootuh,  27  L.  J.,  Ex.  306.  But 
there  Pollock-,  C.  B.,said:  "There 
i*  no  reason  why  they  ahould  not 
be  informed  of  the  law  a*  to  coat* 
if  they  ask  it  as  part  of  the  law." 
And  this,  it  i*  conceived,  ia  the  true 
view :  that  the  jury  are  entitled  to 
know  the  rule  a*  to  costs,  to  enable 
them  to  judge  whether  they  will 
give  any  damage*  beyond  the 
costs,  in  cases  where  there  ha*  been 
DO  real  damage. 


Morris. 
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answer  to  some  sarcasms  upon  the  defendant  which  had         i860, 
caused  great  irritation.     And  that  the  defendant  had  been      ZT**0^ 

.  •  Wakelin 

ready  to  retract  in  writing  the  imputations  suggested,  but       _  v. 
not  to  print  a  retractation  in  the  papers. 

Eble,  C.  J. — There  are  two  parts  of  the  words  com- 
plained of  which,  in  my  opinion,  are  actionable,  if  you  be- 
lieve they  were  spoken  in  the  sense  imputed:  those  sup- 
posed to  impute  that  the  plaintiff  got  honest  officers 
dismissed  to  serve  his  own  purposes,  and  those  that  he 
was  dishonest  in  his  office.  If  you  do  not  believe  that 
they  were  really  spoken  so  as  to  convey  those  imputations, 
find  for  the  defendant. 

But  if  you  believe  they  were  so  understood,  as  reflecting 
on  the  plaintiff  as  master  of  the  workhouse,  find  for  the 
plaintiff. 

As  to  the  amount  of  damages,  that  greatly  depends  upon 
the  way  in  which  the  words  were  spoken,  whether  seriously 
or  angrily  in  mere  retaliation  and  irritation,  and  partly 
under  the  excitement  of  drink.  Words  spoken  in  that  way 
would  not  be  likely  to  cause  so  much  injury  as  they  other- 
wise might  have  done.  And  then  there  was  the  defendant's 
consent  to  retractation,  even  in  writing.  There  was  no  just 
ground  for  demanding  an  apology  in  the  newspapers  for 
words  merely  spoken  at  a  public-house.  If  you  believe 
that  the  plaintiff  really  was  required  to  bring  this  action  to 
vindicate  his  character,  then  you  may  think  it  proper  to 
give  substantial  damages  which  will  carry  costs.  But  if 
you  think  that  it  was  not  so,  and  that  the  words  did  no 
real  injury,  you  can  find  nominal  damages,  which  will  not 
carry  costs. 

The  jury  asked  what  sum  would  carry  costs. 

Erle,  C.  J. — I  am  not  aware  that  there  is  anything  to 
preclude  my  telling  you  (a),  but  the  liability  to  costs  de- 
pends upon  various  statutory  enactments  which  it  is  not 

(a)  Kilmore  v.  Abdoolah,  27  L.  J.,  Exch.  307. 
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1860.        easy  always  to  carry  accurately  in  mind,  and  the  answer 
might  mislead  you  (a). 

Verdict  for  the  plaintiff,  damages  I*,  (a) 

(a)  A  verdict  in   tort    for  not  but  in  slander  no  certificate  can  be 

abore  5/.,  without  certificate,  would  given.     So  ruled  per  Williams, 

not  carry  costs  in  trespass,  Nor-  J.,  on  the   Norfolk  Circuit.     Ex 

wood  v.  Pitt,  28  L.  J.,  Exch.  212;  relatione  Keane. 


STAVELY  v.  UZIELLI. 

Spring  Auizet.     •* 

Although,         .AUCTION  for  work  and  labour  as  farrier  and  veterinary 

where  a  ser- 
vant has  once      MirgeoO. 

been  held  out        P)eaa .  1#  Never  indebted. 

by  his  master 

as  having  2.  Payment. 

pledge  his  The  particulars  claimed  66/.  upon  an  account  extend- 

^tnno?*  ing  from  October,  1852,  to  June,  1857;  all  the  items 
be  withdrawn     (which  were  given  with  dates)  being  small,  a  few  shillings 

merely  by 

orders  to  the     at  a  time,  and  credit  being  given  in  February,  1852,  for  a 

thwemust be    payment  on  account  of  4/.  9*. 

notice  to  the         xhe  plaintiff's  case  consisted  chiefly  of  the  defendant's 

tradesman ;  r  t  J 

yet,  without  answers  to  interrogatories  to  the  following  effect : — That 
dence  of  actual  fr°m  1846  to  1858  he  had  in  his  employ  a  groom  named 
mayCbeehvT.C  Cottere,,»  and  that  during  the  whole  of  that  period  he  had 
dence  from  all    horses  under  Cotterell's  care.     That  the  engaging  of  per- 

the  circum- 

stances ;  as,  sons  to  shoe  or  attend  to  the  horses  was  attended  to  by 
the^o*  sending  Cotterell,  who  had  directions  and  money  to  pay  ready 
in  accounts,       money  for  whatever  was  done.     That  the  instructions  to 

&c. ;  from  * 

which  it  may  Cotterell  were  not  to  procure  anything  upon  credit,  but 
that  the  trades-  to  Pay  ready  money,  and  that  he  was  supplied  with  ready 
kn^wnTat1*™  money  according  to  that  arrangement;  and  that  the  de- 
there  was  no  fendant  never  gave  him  money  for  any  debt  incurred  on  his, 
and  that  he  did  the  defendant's,  credit;  but  that,  in  1851,  Cotterell  handed 

o^the'eredit  of  ^im  an  accouni  amounting  to  20/.  4s.  Ad.  as  due  to  the 
the  master.       plaintiff,  and  that  he,  the  defendant,  paid  that  amount  by 

cheque  drawn  in  favour  of  the  plaintiff.    That  since  then 
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be  had  not  known  who  attended  to  his  horses;  and  that        i860. 
he  had  received  no  account  of  the  plaintiff's  until  July, 
1858;  the  groom  having  died  in  May  previous. 

The  plaintiff  was  called,  and  proved  that  upon  the 
orders  of  Cotterell  he  had  attended  to  the  defendant's 
horses  at  Hornsey  from  January,  1847,  to  June,  1857, 
and  had  received  payments  always  through  Cotterell ;  in 
April,  1847;  in  January,  1848;  in  February,  1849;  in 
January,  1850 ;  in  February,  1851  (the  payment,  by 
cheque,  of  20/.  4«.  4rf.) ;  and  in  October,  1852.  That  he 
had  sent  in  accounts  annually;  and  had  sent  in  similar 
accounts  in  1853  and  1854,  but  not  after  that  year,  until 
the  entire  amount  was  sent  in  July,  1858. 

There  was  some  confusion  about  the  payment  of  41.  9s. 
on  account  in  October,  1852;  the  amount  for  that  year 
being  much  more  (the  average  annual  amount  being  10/. 
or  12/.),  and  there  was  no  explanation  of  the  absence  of 
accounts  for  the  last  four  years  (except  that  for  a  great 
part  of  the  period  the  defendant  had  been  abroad),  nor 
why  the  account  had  not  been  sent  in  or  before  the 
groom's  death,  nor  until  more  than  a  year  after  the  de- 
fendant's reipoval  from  Hornsey. 

The  defendant  was  called,  and  denied  any  authority  to 
Cotterell  to  contract  on  credit ;  and  declared  that  when  he 
paid  the  amount  in  1851  he  had  expressly  forbidden  him 
to  do  so,  and  that  after  that  time  he  had  settled  with  him 
monthly  for  all  stable  expenses,  and  produced  some  vouchers 
— suggested  but  not  sworn  to  be  the  groom's — bearing  out 
that  statement.     Some  of  them  included  items  for  farriery. 

The  defendant,  however,  could  not  say  that  he  had  ever 
cautioned  the  plaintiff  not  to  continue  to  give  credit;  and 

Fin  la  son,  for  the  plaintiff;  cited  and  relied  upon  Aste  v. 
Montague  (a);  but 

Erlb,  C.  J.  (to  the  jury). — The  lapse  of  time  makes  a 

(«)  Vol.  I.  p.  264. 


CZIELLL 
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I860.         difference  in  this  case.     And  the  question  is,  under  these 
^^      circumstances,  whether  yoo  are  satisfied  that  the  plaintiff 
r.  did  the  work  on  the  credit  of  the  defendant     Because, 

although  the  law  as  laid  down  in  that  case  is  clear,  that 
the  master  mho  has  once  held  out  a  servant  as  having 
authority  to  contract  on  credit  must  withdraw  that  autho- 
rity by  notice,  not  to  the  servant,  but  to  the  tradesman, 
and  that  it  is  not  enough  to  do  so  by  notice  merely  to  the 
servant;  yet  there  is  much  more  than  that  in  this  case, 
and  there  may  be  notice  by  other  means  than  by  express 
or  actual  notice.  And  here  you  have  the  fact,  that  no 
accounts  were  sent  in,  even  to  the  servant  (and  none  to  the 
master),  for  four  years  before  the  servant's  death ;  and  no 
account  sent  in  until  after  his  death  and  the  plaintiff's 
removal.  All  these  circumstances  are  material  to  the 
question,  whether,  in  fact,  the  plaintiff  did,  after  1851,  do 
the  work  upon  the  credit  of  the  defendant;  or  whether, 
on  other  grounds,  the  plaintiff  did  not  know  that  the  ser- 
vant had  no  authority  to  pledge  his  master's  credit  The 
plaintiff  must  satisfy  you  that  he  did  the  work  on  the  credit 
of  the  defendant;  and  if  you  think  he  did  not,  find  for 
the  defendant 

Verdict  for  the  defendant  (a). 

Finlason  for  the  plaintiff. 

Hawkins  and  Joyce  for  the  defendant 

(a)  By  a  special  jury,  and  (as  any  explanation  as  to  the  payment 
one  of  the  jurors  told  the  reporter)  of  so  small  a  sum  in  1852,  on  ac- 
chiefly  by  reason  of  the  absence  of      count. 
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1860. 

Maidstone,  coram  JErle,  C.  J.  ^-^^w 

BEARD  v.  WATSON. 

.  Spring  Assize*. 

-aLCTION  for  pulling  down  the  plaintiff's  fence  and  tres-  In  an  action  of 

,  .     ,       ,  trespass,  pleas: 

passing  on  nis  land.  not  possessed ; 

Pleas:  1.  Not  possessed.  andaisoajusti- 

*  ncation  under  a 

2.  Justification  under  a  right  of  way  all  over  the  land,  right  of  way  all 

.  over  the  locus 

the  fence  being  an  obstruction  thereto.  m  quo;  an 

Issue,  and  new  assignment  extra  viam.  *  been'made^t 

The  cause  had  come  down  for  trial  at  the  last  Assizes  *he  Jasf  Assizes 

for  a  plan  to  be 

before  Martin,  B.,  who  had  made  an  order  that  a  plan  marked  by  the 
should  be  marked  on  the  part  of  the  plaintiff  with  the  to  show  the 
places  where  the  alleged  trespasses  were  committed,  and  f^^ied*11011 
the  cause  was  made  a  remanet ;  but  there  was  no  stay  of  trespasses  were 

-  committed;  and 

proceedings.  there  having 

been  no  appli- 

Petersdorff,  Serjt.,  now  applied,  on   the  part  of  the  cation  for  the 
defendant,  to  postpone  the  trial,  on  an  affidavit  that  the  Lrt  of  de- 
plan  had  not  been  marked,  although  applications  had  been  n"tf*°of  trial 
made  to  the  plaintiff's  attorney  for  that  purpose.  ai*  application 

r  J  r     r  on  his  behalf, 

Erle,  C.  J.,  allowed  the  plaintiff's  attorney  time  (while  to  postpone  the 

r  .  tna'  because  of 

another  cause  was  taken)  to  answer  the  affidavit,  although  the  non -de- 
he  thought  it  hardly  necessary  to  do  so,  since  there  was  no  pfonjwas  re- 


stay  of  proceedings  (a),  nor  any  application  to  a  Judge  to 
enforce  delivery  of  the  plan,  so  that  the  present  application 
was  apparently  for  delay. 

Lush  answered  the  application  upon  an  affidavit  of  the 
plaintiff's  attorney,  that  there  had  been  no  refusal  to  mark 
the  plan,  but  only  an  intimation  in  August  that  there  was 
no  immediate  necessity  for  so  doing;  that  notice  of  trial 
had  been  given  on  the  1st  March,  but  that  there  had  been 
no  application  to  have  the  plan  marked ;  that  particulars 
of  trespasses  had  been  given  ;  that  the  defendant  could  not 
be  ignorant  of  the  places ;  that  the  dispute  was,  whether 

(a)  See  Vol.  I.  p.  227. 
VOL.  II.  D  F.F. 


Pi 
fused. 
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1860.        there  was  any  right  to  go  over  the  land  either  from  the 
road  or  from  any  part  of  the  premises. 

Erle,  C.  J. — If  the  land  on  which  the  fence  is  was  not 
the  plaintiff's,  then  there  is  an  end  of  the  case.  If  it  is,  then 
the  defendant  must  prove  a  right  of  way  such  as  to  justify 
breaking  down  the  fence  and  going  all  over  the  land  (a). 
So  that  it  does  not  appear  how  the  marking  the  plan  can 
be  so  material  as  that  the  defendant  cannot  go  to  trial 
without  it;  and  if  it  were  so,  he  should  have  applied  for 
it  before.  If  there  were  any  real  reason  shown  for  refusing 
the  plan  I  would  postpone  the  trial,  even  now,  until  it  was 
in  some  way  supplied ;  but  I  see  no  reason,  and  therefore 
I  shall  try  the  cause. 

Petcrsdorff,  Serjt.,  declined  to  appear,  and  the  cause 
was  tried  as  undefended. 

Verdict  for  the  plaintiff. 

(a)  Smith  v.  Roytton,  8  M.  &  W.  381 ;  Webber  v.  Sparks,  10  M.  & 
W.  458. 

Maidstone,  coram  Erie,  C.  J.,  at  Chambers. 
MYERS  v.  BARRETT. 

In  an  action  on  ACTION  on  a  bill  of  exchange  dated  24th  May,  1863. 
chan?«, a  *  Pleas:   1.  Denying  the  acceptance. 

3loCwtliPtoebe         2*  (ExcePfc  as  t0  Part)  that  the  kill  was  accepted  as  a 
added,  as  «ub-    security  for  75/.,  and  no  consideration,  save  as  to  so  much. 

stitution  for  '  .  . 

other*  on  the         3.  That  the  plaintiff,  before  action,  exonerated  and  dis- 
a^umuT*    charged  defendant. 

defence,  not  4.    Payment, 

weonswtent 

kteT^11"        ,r,%*'y'  for  the  defendant,  applied  to  strike  out  the 

»*m.  two  first  pleas,  and  to  add  this  plea  :  — 

"  That  prior  to  the  24th  May,  1853,  the  defendant  owed 
the  plaintiff  175/.;  and  that,  on  payment,  he  gave  his  ac- 
ceptance to  the  plaintiff  with  the  date  in  blank  (which  was 
the  bill  sued  upon).    That  prior  to  the  24th  May,  1853,  he 
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paid  the  same  to  the  plaintiff;  and  that  the  plaintiff  fraud  u-         i860, 
lently  filled  up  the  blank  with  the  date  in  the  declaration      ^TT^^ 
mentioned;    whereas,  in  truth  and  in  fact,  at  that  time  v. 

there  was  nothing  due  and  owing  to  the  plaintiff  from  the 
defendant. 

Erlb,  C.  J.,  allowed  the  plea  to  be  added. 


Chelmsford,  coram  Wightman,  J. 
BRIDGER  v.  HUETT  and  others. 

"¥71  Spring  Jssixet. 

1UECTMENT  for  a  copyhold  tenement.  Copyhbld  rollt 

The  admission  of  one  Bedell,  in  1812,  was  proved  by  an  Proved  by  a 

'  .  .       deputy  steward, 

entry  on  the  rolls;  and  a  surrender  by  him  to  the  plaintiff,  not  signed  by 
in  1824,  by  entry  of  presentment  of  surrender  out  of  Court;  admitted  in* 
but  no  admission.  725££* 

The  rolls  were  proved  by  one  Sayer,  his  deputy — who  out  °*1<jourt 
was  now  called  to  prove  them — who  had  been  appointed  entry  upon 
by  word  of  mouth  only,  and  who  had  acted  as  steward  for     Heirship 
eighteen  years.  ES^rfAp*. 

Wightman,  J. — He  acted  as  such ;  that  is  sufficient.       iSdmateyfriend 

Garth  objected  that  the  rolls  were  not  signed  by  the  thedmeof** 
steward.  binh- 

Wightman,  J. — Signing  is  not  necessary.  It  is  suffi- 
cient that  they  are  proved  to  be  the  rolls. 

It  was  then  proved,  by  Sayer,  that  he  had  known  the 
plaintiff's  family  intimately  for  twenty  years,  and  had 
always  known  the  plaintiff  as  his  father's  eldest  son. 
This  was  the  evidence  of  heirship. 

Garth  objected  that  the  evidence  was  insufficient;  but 

Wightman,  J.,  held  it  sufficient;  as  it  was  enough,  even 
in  a  pedigree  case. 

Verdict  for  the  plaintiff. 

d2 
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1860. 

>^v^  Kingston,  coram  Erie,  C.  J. 

WHITMORE  and  others  (Assignees  of  Demetrio) 

v.  LLOYD. 

Spring  Jtsizes.    f-p 

D.,  the  con-  X  HE  declaration  stated  that  the  plaintiffs,  as  assignees, 
crayon  the  na^  taken  possession  of  the  ship  Gloria  and  cargo;  and 
day  on  which     fa^t  jn  consideration  of  their  withdrawing  therefrom,  the 

he  stopped  '  ° 

payment,  re-  defendant  promised  that  the  same  should  be  sold  as  soon 
of  lading,  and  as  possible,  on  the  best  terms;  and  that  in  case  the  plaintiffs 
beY^then  in-  were  or  ougnt  to  De  entitled  by  law  to  the  cargo,  or  the 
aoWent,  to  a  proceeds  thereof,  either  alone  or  jointly  with  one  Parisse, 
sons  whom  he  the  defendant  would  pay  to  the  plaintiffs  the  amount  of 
Co^and  from  lne  proceeds;  and  averment,  that  the  cargo  had  been  sold, 
whom,  after  he  an(j  tnat  tue  plaintiffs  were  and  are  entitled  by  law  to  the 

had  been  ad-  r  * 

judged  bank-  proceeds. 

c^pttition,         Breach,  non-payment. 

feLd  torpor-        Pleas :  denying  the  promise,  and  also  the  averment(which 

chase  it,  and  was  the  main  question  at  issue)  that  the  plaintiffs  were  or 

&  Co.  kmi  fide  are  at  law  entitled  to  the  proceeds. 

M.  before  the         ^n  Ju'y»  1859,  the  cargo  was  shipped  by  Parisse,  a  Greek 

ship  arrived,  merchant  at  Odessa,  to  Demetrio,  the  bankrupt,  drawing 

Toe  assignees 

in  bankruptcy    a  bill  on  him  for  the  amount,  and  sending  him  the  bill  of 

tfuf    sf^     ^aswtw^Jafl    %♦ 

on  arrival;  an  lading  and  charter-party,  dated  25th  July,  1854,  and  by 
wheiheTuIey  which  latter  the  cargo  was  consigned  to  Parisse's  order  (a), 
were  entitled  There  was  an  indorsement  on  the  bill  of  lading  by  Parisse, 
that,  there  bel  '*  Consigned  to  the  order  of  Demetrio  k  Co.,  of  London," 
that*th*^ho)e  an(^  ^°e  charter-party  also  had  an  indorsement,  substituting 
^sAsacaon  b<s  Demetrio  for  Parisse  as  consignee.  Demetrio.  on  advice 
&  Co."  and  M.  of  the  consignment,  accepted  the  bill  of  exchange,  and 

was  collusive  . 

and  colourable,  effected  an  insurance  on  the  carco. 

tent  to  defraud      Th***  were  bill  transactions  between  Demetrio  and  cer- 

lVs  creditors,  ww 

there  was  acase  W  Brtntm  v.  Hmr,  27  L.  JM  Exch.  S72. 

for  the  plain- 
tiffs.   2.  That  die  question  was,  whether  M.  purchased  ho*A  %*We.     Qmvc,  whether  on  the 
one  hand  even  if  she  did.  the  transaction  was  not  avoided  by  knowledge  of  a  prior  act  of 
bankruptcy,  or  whether,  if  she  did  not,  H.  &  Co.  hsvirq?  bought  /wfti.Afr,  were  protected,  or 
whether  die  pUiatiftV  as  assignees  could  set  up  fraud  by  D.  as  the  consignor. 
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tain  persons  with  whom  he  proposed  to  correspond  as        i860. 
"  Labaus  &  Co."  w ^^ 

Whitmore 

On  the  30th  July,  Demetrio  wrote  to  Messrs.  Labaus  in     and  Others 
these  terms :  "According  to  arrangement,  not  being  able  to    DemetrTo) 
pay  you  to-day,  as  promised,  the  2,550/.,  proceeds  of  your  bill       lloYd 
for  7,700/.  negotiated  by  us' for  your  account,  we  are  willing 
to  lodge  with  you,  as  security  until  final  payment  to  you 
of  the  above  amount,  the  cargo  per  Gloria,  the  documents 
for  which  will  be  handed  to  you  as  soon  as  completed ;  and 
in  the  meantime  we  enclose  charter-party  for  the  same." 

On  the  8th  August  the  bill  of  lading  arrived. 

On  the  8th  August  Demetrio  &  Co.  wrote  to  Messrs. 
Labaus  to  the  effect  that,  with  reference  to  the  previous 
letter  regarding  the  deposit  of  the  cargo  of  the  Gloria  as 
security,  &c,  they  sent  the  bill  of  lading,  &c,  and  Deme- 
trio wrote  to  the  captain,  directing  him  to  abide  the  orders 
of  Messrs.  Labaus. 

On  the  same  day,  8th  August,  Demetrio  stopped  pay- 
ment, and  this  was  published  in  the  "  Times"  of  the  follow- 
ing day* the  9th  August. 

On  the  24th  August,  a  document,  in  the  following 
terms,  was  signed  by  the  persons  called  Labaus  &  Co. : — 

"Sold  this  day,  to  Miss  May  Martin,  the  cargo  of 
wheat  shipped  per  the  Gloria,  as  per  bill  of  lading  dated 
25th  July,  1859,  &c." 

Which  was  enclosed  in  a  letter  signed  in  the  same  way, 
along  with  invoice,  making  the  gross  amount  2,407/.,  and 
the  nett  amount  (less  freight  and  cargo)  1,899/. 

And  Demetrio  then  indorsed  to  Miss  Martin  his  letter 
to  the  captain,  directing  him  to  deliver  to  the  order  of 
Messrs.  Labaus. 

On  the  26th  August,  Demetrio  was  made  bankrupt  on 
bis  own  petition. 

The  bankrupt  was  examined  in  bankruptcy,  and  the 
assignees  imputed  fraud  and  collusion  in  the  transactions 
between  him  and  the  persons  called  Messrs.  Labaus. 
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and  Others 

(Assignees  of 

Demetrio) 

v. 

Lloyd. 


On  the  15th  October,  the  ship  being  expected  at  Cork, 
Hall  &  Co.  bought  the  cargo  there  from  Miss  Martin, 
bond  fide,  for  1,961/.  nett. 

On  the  17th  the  ship  came  to  Falmouth,  with  cargo  on 
board,  and  the  plaintiffs  as  assignees  took  possession. 

The  defendant  then  gave  the  undertaking  stated  in  the 
declaration,  and  which  raised  the  question  whether  they 
were  entitled  to  the  proceeds  as  against  Hall  &  Co.,  the 
bond  fide  vendees  of  Miss  Martin. 

The  cargo  was  sold  at  Cork  for  the  nett  amount  of 
2,061/.,  which  was  the  sum  claimed  by  the  plaintiffs' 
assignees. 

Bovill,  for  the  plaintiffs  (with  him  Ballantine,  Serjt., 
and  Hat/man),  opened  that  the  whole  transaction  was 
a  mere  juggle,  and  that  there  was  no  such  firm  as 
"  Messrs.  Labaus,"  and  that  Miss  Martin  was  in  collu- 
sion with  the  bankrupt  to  defraud  the  assignees  of  the 
cargo. 

Witnesses  were  called  in  support  of  the  case/showing 
that  Demetrio,  the  bankrupt,  had  gone  under  other  names, 
had  engaged  a  boy  as  clerk  at  an  office,  on  the  door 
of  which  was  the  name  of  "  Messrs.  Labaus,"  and  at 
which  the  bankrupt  himself  gave  directions,  &c.  That 
Miss  Martin  had  said  she  did  not  know  the  bankrupt, 
whereas  she  had  again  and  again  lived  in  the  same  house, 
and  were  intimately  acquainted,  &c.  That  the  indorse- 
ments, &c,  professedly  signed  by  "  Messrs.  Labaus,"  were 
really  in  the  handwriting  of  the  bankrupt  Demetrio.  And 
that  Demetrio  and  the  other  parties  were,  between  the  9th 
and  26th  August,  in  constant  communication. 

Lush  (with  him  J.  Brown  and  Digby),  for  the  defendant, 
submitted  that  there  was  no  case,  there  being  no  evidence 
that  the  bill  of  lading  was  in  the  hands  of  the  assignees  or  of 
the  bankrupt  after  any  act  of  bankruptcy;  Demetrio  having 
been  made  a  bankrupt  upon  his  own  petition,  on  the  26th 
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August,  without  relation  back  to  any  prior  act  of  bank-         I860. 
ruptcy(a).   And  that  the  plaintiffs  had  not  shown  that  the     „rN^^ 

■      J  N    \  r  Whitmore 

bill  of  lading  was  not  transferred  bona  fide  and  for  valu-     and  Others 

.  .  .  .         .  .         ,  (Assignees  of 

able  consideration  after  that  day.  Demetrio) 

v. 

ErlBj  C.  J.,  declined  to  stop  the  case.  Lloyd. 

Lush,  for  the  defendant,  admitted  that  the  bankrupt  had 
defrauded  his  creditors  in  the  transaction,  having  made 
away  with  the  cargo  before  his  petition,  and  done  so  de- 
signedly, to  prevent  the  operation  of  the  bankruptcy  upon 
the  transaction.  But  he  contended  that  it  was  immaterial 
whether  the  sale  was  to  Labaus  (whom  he  represented  as  a 
real  firm)  or  to  Miss  Martin,  but  that  it  was  sufficient  that 
the  purchase  by  her  and  the  sale  to  Hall  &  Co.  (the  real 
defendants)  were  equally  bond  fide  and  for  valuable  con- 
sideration. 

That  the  assignees  should  have  disaffirmed  the  sale  to 
Miss  Martin  before  the  sale  to  Hall  &  Co.,  according  to 
the  doctrine  of  White  v.  Garden  (Jb) ;  that  not  having  done 
so  the  title  of  Hall  &  Co.  was  indefeasible  by  the  prior 
fraud;  and  that  therefore  the  plaintiffs  were  not  entitled  to 
the  proceeds. 

He  also  took  the  point  that  the  Factors  Act  applied  to 
protect  Hall  &  Co. ;  Miss  Martin  having  been,  at  all  events, 
a  person  entrusted  with  the  bill  of  lading,  &c,  by  the  true 
owner,  whether  Demetrio  the  bankrupt  or  Labaus  &  Co. 

He  called  Miss  Martin,  who  appeared  to  have  been  a 
person  of  some  property,  and  she  swore  that  she  had  made 
the  purchase  from  the  bankrupt,  and  paid  the  price  in  cash, 
for  which  she  presented  his  receipt. 

Hall  was  also  called  and  proved  that  the  purchase  by  Hall 
&  Co.  was  bond  fide f  they  having  bought  through  respecta- 
ble brokers  in  the  ordinary  course  of  business,  and  at  the 
market  price  of  the  day  (and  of  this  there  was  no  doubt). 

(a)  Monk  v.  Sharp,  27  L.  J.,  see  Kingxford  v.  Merry,  1 1  Exch. 
Exch.  29.  577;  1  H.&  N.  503;  and  Higgons 

(b)  10  Com.  B.  Rep.  919.     But      v.  Burton,  27  L.  J.,  Exch.  342. 
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An  attempt  was  made  to  show  that  on  the  bHl  transac- 
tions the  bankrupt  was  indebted  to  Messrs.  Labaus  in 
2,500/. 

But  neither  the  bankrupt  nor  the  persons  called  Messre. 
Labaus  were  called.    The  bankrupt  had  absconded. 

Erle,  C.  J.  (to  the  jury). — Are  yon  of  opinion  that  Miss 
Martin,  on  the  24th  or  25th  August,  bona  fide  purchased 
the  cargo  ?  For,  though  the  bankrupt  intended  to  transfer 
the  property  fraudulently  to  "  Labaus,"  yet,  if  before  his 
bankruptcy  there  was  a  bona  fide  purchase  from  "Labaus," 
by  Miss  Martin,  she  and  her  transferees,  Hall  &  Co., 
would  be  protected  (a). 

Did  Miss  Martin  purchase  bona  fide  on  the  25th  August? 
If  so,  6nd  for  the  defendant;  if  not,  for  the  plaintiffs  (ft). 

The  point  as  to  the  Factors  Act  I  will  reserve. 

Verdict  for  the  plaintiffs  (c). 


(a)  12  &  13  Vict,  c  106,  s.  133, 
•11  contracts,  dealings  and  trans- 
actions by  and  with  any  bankrupt 
bond  fide  made  and  entered  into 
before  the  date  of  the  fiat  or  filing 
of  the  petition  *  •  •  shall  be 
deemed  to  be  valid  *  •  •  pro- 
vided the  person  so  dealing,  &c. 
had  not  notice  of  any  prior  act  of 
bankruptcy.  By  sect.  134,  it  is 
further  provided  dial  no  purchase 
from  any  bankrupt  bond  fide  and 
for  valuable  consideration,  where 
the  purchaser  had  notice  of  an  act 
of  bankruptcy,  shall  be  impeached 
bv  reason  thereof,  unless  a  fiat  or 
petition  for  adjudication  shall  have 
been    sued    out    or    filed    within 


twelve  months  after  (not  saying 
upon)  such  act  of  bankruptcy. 

(•)  The  plaintifls,  as  assignees, 
claimed  under  the  creditors,  and 
inter  alia,  the  vendor,  Parisse,  not 
under  the  bankrupt;  Frtfkney  v. 
Wells,  26  L.  J.,  Ex.  129;  and 
therefore  they  could  new  set  up 
fraud  in  the  bankrupt  vitiating  the 
original  sale. 

(c)  A  rale  was  obtained  in 
Q.  B.  upon  the  ground  that  the 
purchase  by  Hall  &  Co.  was  valid, 
even  although  the  purchase  by  Miss 
Martin  was  aot  so ;  and  also  on  the 
point  as  to  the  Factors  Act  But 
the  case  was  afterwards  arranged 
before  it  was  argued. 
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1860. 
.  Coram  Wightman,  J.  ^^ 

NAYLER  v.  YEARSLEY. 

__  Spring  Auizes. 

JL  HE  first  count  stated  that,  in  consideration,  that  the  On  a  contract 
plaintiff,  at  the  defendant's  request,  would  perform  his  ter-  Teller,  &c.   y 
vices,  and  act  for  the  defendant  as  his  agent,  for  the  pur-  ^"mpHcation 
pose  of  collecting  and  obtaining  advertisements  to  be  arises  of  a 
inserted  and  continued  in  a  certain  publication,  for  com-  nor,  without  an 
mission  or  reward  to  the  plaintiff  in  that  behalf,  the  de-  cfeaTstipula- 
fendant  promised  the  plaintiff  that  he  would  employ  the  Uont  " -tlx"c 
plaintiff  as  such  agent  as  aforesaid,  and  would  continue  to  to  pay  the  com- 
employ  him  as  such,  and  that  he  should  be  continued  as  orders,  &c. 
such   until   either  party  determined   such   agency   by  a  ^^S^ 
reasonable  notice  given  by  the  one  to  the  other  of  them  of  **»««<*  |>y  the 

.  .  ■fifdt,  but  sent 

his  intention  to  determine  the  same,  and  the  plaintiff  per-  after  he  has 
formed  his  services  and  acted  for  the  defendant  as  such  ce  "* 

agent,  and  on  the  terms  aforesaid,  and  the  defendant  em- 
ployed him  as  such  on  the  said  terms.  General  aver- 
ment. 

Breach :  that  the  defendant,  without  reasonable  notice, 
discontinued  to  employ  the  plaintiff  as  such  agent  as  afore- 
said, and  refused  any  longer  to  continue  to  employ  him  as 
such,  and  determined  such  agency ;  whereby  the  plaintiff 
had  lost  and  been  deprived  of  the  commission  and  reward 
which  be  would  have  obtained  had  be  been  continued  as 
such  agent. 

Common  count  for  work  and  services. 

Pleas  to  the  first  count :  denying  the  promise  and  the 
breach. 

To  the  second  count,  never  indebted  and  payment. 

The  particulars  were  as  follows : — 

The  plaintiff  seeks  to  recover  the  sum  of  77/.  10*.  com- 
mission, payable  by  defendant  to  plaintiff,  for  his  services 
in  and  about  the  obtaining  and  being  ready  and  willing  to 
obtain  advertisements  and  renewals  of  advertisements  in 
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1860.        the  "  Medical  Circular/'  between  the  1st  of  October,  1859, 
^*v^/      and  the  11th  of  January,  1860  (the  date  of  the  writ). 

Yearsley.         -PfllTy>  Serjt,  and  Barnard  for  the  plaintiff. 

Lush  and  Sumner  for  the  defendant. 

The  plaintiff,  in  September,  1857,  had  been  engaged  to 
obtain  advertisements  for  the  defendant's  paper,  the  "  Medi- 
cal Circular"  (then  established  for  some  years);  the  plaintiff 
asked  for  a  salary,  but  this  was  not  acceded  to,  and  he  was 
told  that  instead  of  salary  he  should  have  twenty  per  cent 
commission ;  that  what  he  brought  should  be  his  own,  and 
that  he  should  have  his  renewals  as  u  long  as  they  continued," 
which  the  learned  Judge  took  down  as  meaning  as  long  as 
the  plaintiff  and  defendant  should  continue  together,  and 
so  it  seemed  to  be  taken.  This  commission  was  to  be  paid 
on  every  advertisement  at  the  time  of  insertion  each  week, 
and  he  was  paid  accordingly.  The  defendant  had  issued 
a  circular,  mentioning  the  plaintiff  as  his  agent  for  adver- 
tisements. 

In  1858  disputes  arose  between  the  parties  as  to  adver- 
tisements which  were  not  paid  for,  and  for  which  the  de- 
fendant claimed  to  have  return  of  commission. 

On  December  28th,  1858,  the  plaintiff  was  told,  by  the 
defendant's  order,  that  no  more  advertisements  would  be 
taken  from  him ;  that  he  was  to  have  no  "  renewal  orders," 
and  to  do  no  further  business  with  the  paper.  The  plaintiff 
admitted  that  he  had  been  "  paid  in  full  all  his  commission 
to  the  end  of  the  year."  But  he  added  that  the  defendant 
had  continued  to  insert  advertisements  of  his  procuring 
after  his  dismissal ;  no  question,  however,  was  asked  as  to 
the  number  or  nature  of  advertisements  so  inserted  after  dis- 
missal, though  he  stated  that  he  had  given  defendant  a  list 
of  the  advertisements  he  claimed  as  his,  to  the  number 
of  120. 

The  plaintiff's  case  was  rested  on  the  first  count,  and  he 
stated  on  examination  that  he  claimed  to  be  paid  commis- 
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sion  on  all  advertisements  received  at  any  time  from  the         1860. 
customers  he  had  originally  obtained.  v^^*^ 

It  appeared  that  he  collected  advertisements  for  other  v. 

Yearsley. 

papers. 

He  admitted  that  in  the  middle  of  October  he  had  been 
told  that  his  advertisements  would  only  be  received  "a  few 
weeks  longer." 

A  witness  was  called  to  prove  that  it  was  customary  to 
employ  canvassing  agents  on  such  terms  as  the  plaintiff 
had  stated,  and  that  it  was  considered  that  they  were  en- 
titled to  reasonable  notice  before  dismissal ;  but 

Wightman,  J.,  held  the  evidence  not  sufficient  (a); 
and  this  being  the  plaintiff's  case, 

Lvshy  on  behalf  of  the  defendant,  submitted  that  there 
was  no  evidence  of  the  contract,  and  that  on  the  agree- 
ment for  commission  there  arose  no  implication  of  an  em- 
ployment for  any  particular  time. 

Wightman,  J.,  was  of  that  opinion. 

Parry j  Serjt.,  applied  for  leave  to  amend  by  adding  a 
count  for  commission. 

Wightman,  J.,  declined,  and  directed  a  nonsuit;  the 
plaintiff  to  have  liberty  to  move  to  enter  a  verdict  for  the 
plaintiff  if  there  were  any  evidence  to  go  to  the  jury,  and 
if  the  verdict  were  so  entered  the  amount  was  to  be  settled 
by  the  Master  (A). 

(a)   Williams  v.  Byrne,  7  A.  &  direction  as  to  the  first  count,  but 

£.  177.  granted  one   on  the  ground  that 

(6)  The  Court  of  Exchequer  re-  there  was  evidence  on  the  second 

fused  a  rule  on  the  ground  of  mis-  count,  which  rule  was  discharged. 
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Cambridge,  coram  Williams,  J. 

REGLNA  v.  WILLIAM  MITCHELL. 

A  certificate  in  X  HE  first  count  of  the  indictment  stated  that  the  prisoner 
form :— "?*  forged  a  certain  warrant  for  the  payment  of  money,  to  wit, 
hereby  certify    for  payment  of  the  som  of  2/.  17*.  3rf.,  with  intent  to  de- 

that  the  within-  . 

named  WiUiam  fraud  against  the  form,  fcc. 

Mining  hia  Second  count,  that  the  prisoner  did  utter,  dispose  of, 

iM/^Aehpro^  and  put  off  a  certain  forged  warrant  for  the  payment  of 
auction  of        money,  to  wit,  for  the  payment  of  the  sum  of  21.  17*.  3d. 

which  wasne-  f '  '      .  ..    .  , 

cessary,  in  (he  the  said  prisoner  well  knowing  at  the  time  he  so 
prisoner  might  uttered,  disposed  of,  and  put  off  the  said  warrant  then  and 
obtain  pay-  there  well  knowing  the  same  to  be  forged),  with  intent  to 
of  money  to       defraud  against  the  form,  &c. 

entitled:—  'l  appeared  that  the  prisoner  was  a  convict,  and  that  he 

in^nder-10  ^  na(*  f°rmer'y  Deen  m  tne  Lewes  convict  establishment, 
taking,  war.      from  which  he  had   been  liberated  on  a  ticket-of-leave. 

rant,  or  order 

for  the  pay.  There  was  a  rule  in  that  establishment  by  which  every 
wUhin0th™0ney  P"800^  was  credited  with  a  certain  sum  of  money,  called 
meaning  of  the  «  convict  money/'  The  prisoner  was  entitled  under  this 
Will.  4,  £.66.  rule  to  the  sum  of  21.  17*.  3d.,  which  would  have  been  paid 
snch°a  cerufi-  *°  mm  upon  the  production  of  a  certificate  signed  by  two 
•on^mwubc  w'tne88es>  and  tne  clergyman  of  the  parish,  that  he  was 
indicted  for       getting  his  living  honestly. 

a  forgery  at  _      "  .  .  '  .  . 

common  law.         In   September  last   the   prisoner  sent  by  post  to  the 

superintendent  of  the  Lewes  convict  establishment  a  cer- 
tificate in  the  following  form : — 

"  I    hereby    certify    that    the    within-named   William 

(a)  Reported  by  H.  Mark  by,  Esq. 
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it 


it 


Mitchell  (the  prisoner)  is  gaining  his  living  by  hawking. 
Dated  30th  Sept,  1859. 

Catherine  Bull,  Grocer,  Boongate,  Peterborough. 
(Signed)  W.B.Hopkins, Vicar, Wisbech  St. Peter's." 

Both  the  signatures  were  forgeries. 

The  learned  Judge,  upon  the  production  of  the  above 
document,  expressed  an  opinion  that  it  was  not  an  "un- 
dertaking, warrant,  or  order  for  the  payment  of  money," 
within  the  meaning  of  11  Geo.  4  &  1  Will.  4,  c.  66. 

Abdy>  for  the  prosecution,  referred  to  R.  v.  Rodyers(a). 

Williams,  J. — This  document  is  not  addressed  to  any 
person  by  whom  money  is  to  be  paid.  Upon  the  face  of 
it,  it  is  merely  a  certificate  of  good  character. 

The  prisoner  was  accordingly  acquitted. 

A  fresh  indictment  was  then  preferred,  in  the  first  count 
of  which  the  prisoner  was  charged  with  forging  a  certain 
certificate  in  writing,  with  intent  to  defraud,  against  the 
form,  &c. 

Second  count :  that  the  prisoner  did  utter  and  publish 
as  true  a  certain  false,  forged,  and  counterfeited  certificate 
in  writing  (he  the  said  prisoner  well  knowing  the  same  to 
be  false,  forged,  and  counterfeit)  with  intent  to  defraud. 

Third  count :  that  the  prisoner  did  unlawfully,  knowingly 
and  falsely  pretend  to  Pearce  Giles,  that  a  certain  false 
and  counterfeit  paper  in  writing,  in  the  words  and  figures 
following  (setting  out  the  certificate  as  above),  was  true 
and  genuine,  and  that  the  same  had  been  signed  by 
Catherine  Bull,  of  Boongate,  in  Peterborough,  in  the 
county  of  Northampton,  and  by  William  Bonner  Hopkins, 
of  Wisbech  St  Peter's,  in  the  Isle  of  Ely,  in  the  county 
of  Cambridge.  By  means  of  which  said  false  pretences 
the  said  prisoner  did  then  and  there  unlawfully  and 
fraudulently  attempt  to  obtain  from  Pearce  Giles  certain 
money,  to  wit,  to  the  amount  of  21.  17 s.  3d.  of  money  of 
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our  Lady  the  Queen,  with  intent  to  cheat  and  defraud. 
Whereas  in  truth  and  in  fact,  &c. 

The  same  evidence  was  given  upon  this  as  upon  the  for- 
mer indictment. 

The  jury  found  the  prisoner  guilty. 

Abdy  for  the   prosecution.     The  prisoner  was  unde- 
fended. 


Spring  Aitixei. 

A  woman 
knows  she  is 
about  to  be 
confined,  and 
who  wilfully 
abstains  from 
taking  tbe  ne- 
cessary pre- 
cautions to 
preserve  tbe 
life  of  tbe  child 
after  its  birth, 
in  consequence 
of  which  the 
child  dies,  is 
not  guilty  of 
manslaughter. 


Bury  St.  Edmunds,  coram  Cockburn,  C.  J. 
REGINA  v.  MARIA  KNIGHTS. 

JLHE  prisoner  was  indicted  for  the  wilful  murder  of  her 
female  child.  It  appeared  that  the  child  was  found  dead 
at  seven  o'clock  in  the  evening,  in  a  linen  bag  in  the 
prisoner's  bed-room,  the  after-birth  and  navel-string  were 
in  the  bag  with  it. 

H.  Mills,  in  opening  the  case  for  the  prosecution, 
said,  that  if  the  jury  should  not  think  there  was  suf- 
ficient evidence  to  satisfy  them  that  the  child  was  born 
alive  and  had  died  by  the  hands  of  the  prisoner,  they 
would  then  have  to  consider  whether  she  was  not  guilty  of 
manslaughter.  He  should  prove  that  the  prisoner  had 
already  had  one  child,  and  she  could  not,  therefore,  be 
ignorant  of  the  signs  of  labour.  It  would  also  be  proved 
that  the  prisoner  was  on  her  bed  at  five  o'clock,  two  hours 
before  the  body  was  discovered,  and  was  asked  by  her 
mistress  whether  she  was  pregnant,  which  she  denied.  If, 
therefore,  the  jury  thought  that  she  knew  she  was  about 
to  be  delivered,  and  that  she  wilfully  abstained  from  taking 
the  necessary  precautions  to  preserve  the  life  of  the  child 
after  its  birth,  and  the  child  died  in  consequence  of  that 
criminal  neglect,  then  the  prisoner  would  be  guilty  of 
manslaughter. 

Cockburn,  C.  J. — Have  you  any  authority  for  that 
proposition  ?  I  never  heard  such  a  doctrine  laid  down 
before. 
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Mills. — I  contend  that  it  is  so  on  general  principles  of 
law  (a). 

After  the  case  for  the  prosecution  was  concluded  and 
the  above  facts  had  been  proved,' as  well  as  some  facts 
which  led  to  the  conclusion  that  the  child  had  been  born 
alive,  and  had  died  by  the  hands  of  its  mother,  the  Lord 
Chief  Justice  said,  that  he  had  consulted  Williams,  J., 
and  that  they  were  both  of  opinion  that  the  prisoner 
could  not,  on  this  evidence,  be  guilty  of  manslaughter, 
according  to  the  view  propounded  by  the  counsel  for  the 
prosecution. 

The  prisoner  was  eventually  found  guilty  of 
concealing  the  birth  of  the  child,  and  was 
sentenced  to  two  years'  imprisonment  with 
hard  labour. 

Henry  Mills  for  the  prosecution. 

Orridge  for  the  prisoner. 


(a)  See  the  case  of  R.  v.  David 
Hughes,  26  L.  J.,  M.  C.  202,  in 
which  a  distinction  it  taken  be- 
tween the  malicious  omission  of  a 
duty  and  the  wilful  omission  of  a 


duty  which  is  not  malicious.  If 
death  be  caused  by  the  former,  it 
is  there  said  to  be  murder;  if  by 
the  latter,  manslaughter. 


I860. 

Regina 

v. 

Maria 

Knights, 


Guildhall,  coram  Byles,  J. 
COLLINS  v.  GASHON. 

X/URING  the  trial  the  production  of  a  certain  letter  in 
the  possession  of  the  defendant  was  demanded  on  behalf 
of  the  plaintiff,  which  demand  the  defendant's  counsel  met 
with  a  refusal.  At  a  subsequent  stage  of  the  case,  and  for 
a  different  purpose,  they  (defendant's  counsel)  proposed 
that  it  should  be  read. 

Byles,  J. — I  cannot  now  permit  the  letter  to  be  read. 
You  made  your  election  in  the  first  instance  when  you  re- 


Where,  at  the 
trial,  a  docu- 
ment is  called 
for  and  its  pro- 
duction de- 
clined, the 
party  so  de- 
clining to  pro- 
duce it  cannot 
afterwards 
make  use  of  it 
for  any  pur- 
pose. 
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reserved  price  not  being  bid  For  her,  she  was  bought  in  by 
the  owner.  Afterwards  the  plaintiff  instructed  the  de- 
fendants to  put  her  up  peremptorily  For  sale  on  the  8th 
September,  the  reserved  price  being  fixed  at  2,925/.  The 
ship  was  accordingly  so  put  up,  upon  the  usual  conditions, 
for  sale :  inter  alia,  that  the  highest  bidder  should  forth- 
with sign  the  contract  and  pay  a  deposit.  There  were 
several  biddings  until  the  ship  was  run  up  to  2,900/.,  when 
a  person,  unknown  to  the  defendants,  bid  2,925/.,  and  then 
another  person,  also  unknown  to  them,  bid  2,950/.,  and 
the  ship  was  knocked  down  to  him.  He  gave  the  name 
of"  Shaw  &  Co.,  Bristol,"  whom  the  defendants  thereupon 
announced  as  the  purchasers,  and  then  they  asked  him 
to  come  forward  and  sign  the  contract. 

The  pretended  purchaser  came  to  the  defendant's  clerk, 
who  attended  the  sale,  and  excused  himself  from  doing  so 
until,  in  half  an  hour,  he  would  pay  the  deposit.  The  de- 
fendants were  then  engaged  in  the  sale  of  another  ship, 
and  it  was  the  duty  of  the  clerk  to  note  down  the  biddings 
and  fill  in  the  contracts,  and  he  wrote  down  the  name 
Shaw  &  Co.  as  the  purchasers.  The  plaintiff,  who  was  pre- 
sent at  the  sale,  came  forward  and  asked  the  buyer's  name, 
and  whether  it  was  "all  right,"  to  which  the  defendants 
and  their  clerk  replied,  that  they  supposed  so,  telling  him 
at  the  same  time  what  had  happened.  But  the  pretended 
purchaser  never  appeared,  and  could  not  be  discovered. 
The  ship  was  afterwards  sold  by  the  plaintiff  for  2,600/., 
and  he  claimed  from  the  defendants  the  difference  between 
that  sum  and  2,950/.,  viz.  350/. 

The  defendants  were  called,  and  stated  that  it  was  not 
unusual  for  a  purchaser,  who  happened  not  to  have  money 
in  his  pocket  to  pay  the  deposit,  to  be  allowed  to  go 
away  to  procure  it,  on  a  promise  (as  in  this  case)  to  re- 
turn promptly  and  pay  it,  and  that  sometimes  the  pur- 
chaser was  allowed  to  withdraw  for  that  purpose  without 
signing  the  contract. 

VOL.  II.  E  F.F. 
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But  it  appeared  that  this  was  when  the  purchaser  was 
not  unknown  (as  in  this  instance  he  was)  to  the  auctioneer! 
or  led  an  address,  known  to  be  real,  in  London. 

Now,  it  was  admitted,  that  the  usual  course  was  to  fill 
up  the  contract  and  tender  it  for  signature  immediately. 

As  to  damage  the  defendants  gave  evidence  to  show, 
that  they  could  have  sold  for  more  than  2,600/.,  if  the 
plaintiff  had  not  fixed  a  reserved  price  so  much  higher. 

Erlb,  C.J.  (to  the  jury). — The  question  is,  whether  you 
think  that  there  was  a  breach  of  duty — that  is,  a  want  of 
due  care,  in  letting  the  purchaser  go  away  without  signing 
or  paying,  and  without  declaring  the  bidding  to  be  void, 
and  putting  the  ship  up  again  for  sale  instanter.  By  the 
conditions  of  sale  (a)  the  purchaser  was  to  pay  a  deposit 
immediately,  in  order  to  bind  the  bargain,  and  in  case  of 
default,  the  auctioneer  to  re-sell.  Was  there  a  want  of  due 
care  in  not  asking  the  purchaser  to  pay  the  deposit,  and  in 
case  he  did  not  do  so,  taking  that  course  at  once  ?  If  so, 
find  for  the  plaintiff.  As  to  damage,  consider  what  the 
plaintiff  has  really  lost  by  the  first  sale  being  abortive. 

Of  course  it  is  not  to  be  assumed  (but  rather  the  con- 
trary) that  if  the  defendants  had  asked  for  the  deposit, 
they  would  have  got  it.  Most  likely  the  pretended  pur- 
chaser would  have  excused  himself  and  gone  away.  But 
then  the  defendants  might,  and  it  is  to  be  assumed  would, 
have  put  the  ship  up  for  sale  again,  and  sold  to  the  next 
bidder,  perhaps  for  more  than  2,600/.,  but  it  might  have 
been  for  less  than  2,925/.,  and  there  is  evidence  that  more 
than  2,600/.,  though  less  than  2,925/.,  could  have  been 
obtained  for  the  plaintiff  before.  What,  then,  was  the  real 
loss  to  the  plaintiff,  if  any,  from  the  neglect  of  the  defend- 
ants? If  you  believe  there  was  a  breach  of  duty,  but  no 
real  injury,  find  for  the  plaintiff  for  nominal  damages  (&). 

Verdict  for  the  plaintiff,  damages  40$. 

(a)  Which  bind  the  auctioneer ;  Brown  v.  Staton,  2  Chit.  Rep.  333. 
SykfM  v.  GMn,  5  M.  &  W.  651  ;  (6)  Wherever  there  is  a  breach 
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of  duty  there  is  a  right  to  nominal 
damages ;  Williams  v.  Marzetti,  1 
'  B.  &  Ad.  415 ;  Wtstaway  v.  Frost, 
17  L.  J.  201,286.  And  there  may 
be  a  right  to  general  damage,  though 
actual  damage  is  not  proved ;  Rolin 
t.  Steward,  23  L.  J.,  C  P.  148; 
otherwise,  where  the  act  or  neglect 
is  not  actionable  per  se,  but  is  only 
so  by  reason  of  the  consequential 
damage  (1  Chittyon  Pleading,  vol. 
i.,  pp.  148,  413),  which  must  be 
stated  expressly,   and  be  actually 


proved,  in  order  to  be  recovered, 
although  it  may  be  stated  gene- 
rally, as  loss  of  credit,  &c,  and  need 
not  be  stated  with  such  particu- 
larity as  special  damage.  Here  the 
damage  was  not  only  not  proved 
(for  non  constat  that  through  the 
failure  of  the  first  sale  the  plaintiff 
got  any  less  for  his  ship  than  he 
might  otherwise  have  done),  but 
the  jury  thought  it  disproved;  and 
hence  the  plaintiff  was  entitled  only 
to  nominal  damages. 


186*0. 

HlBBERT 

V. 

Bayley 
and  Another. 


Westminster,  coram  Byles,  J. 
MORRIS  v.  WISE. 

JLRESPASS  For  false  imprisonment. 
Plea :  not  guilty  by  stat.  7  &  8  Geo.  4,  c.  30. 

Collier,  Q.C.,  and  Prentice,  appeared  for  the  plaintiff. 

Pigott,  Serjt.,  and  Smith,  for  the  defendant. 

The  defendant,  it  appeared,  was  a  farmer,  occupying  a 
farm  called  Portobello-fields,  near  Kensington,  as  tenant 
to  two  ladies  named  Talbot.  One  of  those  fields  adjoins 
the  Great  Western  Railway,  and  it  appeared  that  the  rail- 
way company  had  staked  out  some  land  two  or  three  years 
ago  in  one  of  those  fields  twenty-nine  feet  parallel  to  the 
rails,  which  they  had  some  contract  qt  agreement  with  the 
Misses  Talbot  to  take.  On  the  10th  of  June  last  year, 
when  the  grass  was  high,  two  labourers,  sent  by  the  Gieat 
Western  Railway  Company,  proceeded  to  put  back  the 
post  and  rail  fence  in  a  line  with  the  stakes  or  pegs  driven 
into  the  field  in  the  occupation  of  the  defendant,  and  in 
order  to  find  the  pegs  and  measure  out  the  ground  accu- 
rately, it  was  necessary  for  them  to  cut  a  sward  of  the 
grass,  and  for  this  purpose  they  borrowed  a  scythe  of  the 
plaintiff,  who  lived  close  by,  and  who  keeps  a  horse  and 
cart  to  carry  out  laundresses's  linen.    The  plaintiff  lent 

b2 
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Action  of  tres- 
pass and  false 
imprisonment. 
Plea :  not 
guilty  by  stat 
7  &  8  Geo.  4, 
c.  30.     Quare, 
whether  grass 
is  a  "  culti- 
vated root" 
within  this 
statute,  on  a 
charge  made 
against  the 
plaintiff  of 
stealing  grass, 
under  which  he 
was  taken  into 
custody. 

A  person 
justified  under 
this  statute  in 
causing  the 
arrest  of 
another  must 
do  it  "  imme- 
diately/' and 
he  must  send 
him  by  the 
direct  road  to 
the  lock-up; 
for  if  he  sent 
him  extra  viam 
he  would  be  a 
trespasser 
against  the 
person  so 
arrested. 
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1$60.  them  his  scythe  and  saw  the  men  cut  the  grass,  believing 
they  had  authority  for  what  they  did ;  and  the  men  in  re- 
turn for  his  civility  to  them  gave  him  the  grass  they  had 

^,,*£'  cut  for  his  horse,  which  the  plaintiff  was  carrying  away  in 
a  sack,  when  the  defendant,  accompanied  by  his  son,  came 
up  to  see  what  they  were  about.  He  had  seen  the  men 
measuring  in  his  field  the  day  before  and  had  demanded 
their  business  there,  and  they  had  referred  him  to  the  office 
of  the  Great  Western  Railway  Company.  On  seeing  the 
plaintiff  walk  off  with  a  sack  of  his  grass,  the  defendant 
gave  information  to  the  police,  and  next  day  had  the  plain- 
tiff taken  into  custody  on  a  charge  of  stealing  his  grass. 
He  was  first  taken  by  the  direction  of  the  defendant's  son 
to  his  father's  house,  which  was  half  a  mile  out  of  the  way 
to  the  police-office,  and  then  to  the  Kensington  police- 
station,  where,  after  being  detained  some  hours,  the  charge 
was  dismissed ;  and  for  this  arrest  and  imprisonment  the 
present  action  was  brought. 

Byles,  J. — Before  I  nonsuit  the  plaintiff,  show  me  the 
section  of  the  statute  under  which  you  justify. 

Smith  drew  attention  to  the  41st  section  of  the  7  &  8 
Geo.  4,  c.  30,  to  which  the  margin  of  the  plea  referred, 
which  required  notice  in  writing  of  the  action  and  the 
cause  thereof  to  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of  the  action. 
This  had  not  been  ddfte.  Then  sect.  22  provided,  that  "  if 
any  person  shall  unlawfully  and  maliciously  destroy  or 
damage  with  intent  to  destroy  any  cultivated  root  or  plant 
used  for  the  food  of  man  or  beast,  or  for  medicine,  &c, 
growing  in  any  land  open  or  inclosed,  not  being  a  garden, 
orchard  or  nursery  ground,  every  such  offender,  being  con- 
ricted  thereof  before  a  justice  of  the  peace,  shall,  at  the 
discretion  of  the  justice,  either  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  there  to  be  imprisoned 
only  or  to  be  imprisoned  and  kept  to  hard  labour  for  any 
term  not  exceeding  one  calendar  mouth/  &c. 
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Collier. — The  charge  is  for  stealing  and  not  for  com-         i860, 
mitting  a  malicious  injury  to  growing  crops.     It  is  not 
under  the  statute  at  all. 

Bylbs,  J.,  thought  there  was  a  manifest  difference  be- 
tween the  charges  of  injuring  property  and  stealing  pro- 
perty. The  defendant  was  pursuing  the  plaintiff  as  a  thief. 
He  was  bound  by  the  sort  of  charge  he  then  made,  which 
was  not  within  the  statute  pleaded.  He  thought  the  de- 
fendant should  have  leave  to  amend  and  the  plaintiff  leave 
to  move. 

Smith  then  asked  leave  to  amend  by  adding  the  stat. 
7  &  8  Geo.  4,  c.  29,  ss.  43  and  75.  Sect.  43  was  as  fol- 
lows:— "If  any  person  shall  steal,  or  shall  destroy  or 
damage  with  intent  to  steal,  any  cultivated  root  or  plant 
used  for  the  food  of  man  or  beast,  or  for  medicine,  &c,  or 
for  or  in  the  course  of  any  manufacture,  and  growing  in 
any  land,  open  or  inclosed,  not  being  a  garden,  orchard  or 
nursery-ground,  every  such  offender,  being  convicted  before 
a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  only  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  one 
calendar  month,"  &c. 

Collier  submitted  that  "any  cultivated  root  or  plant" 
did  not  apply  to  common  grass.  It  applied  to  turnips, 
carrots,  potatoes,  cabbages,  &c. 

Btles,  J. — The  'defendant  thought  the  plaintiff  was 
committing  an  offence  under  this  Act,  and  the  plaintiff  was 
therefore  bound  to  give  notice  of  action  under  the  statute. 
The  question  was  as  to  a  nonsuit.  He  thought  it  right  to 
mention  that  another  question  arose.  The  plaintiff  was 
taken  extra  viam;  he  was  not  taken  straight  to  the  magis- 
trate at  the  police-office,  but  to  the  defendant's  house, 
which  was  half  a  mile  out  of  the  way.  On  this  ground,  he 
thought  the  plaintiff  must  have  a  verdict  They  tnust  both 
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jo  to  Cis  jury,  ami  be  arawld  allow  both  to  more,  and  re- 
serve the  iwntf  v»i  eaitnated  plant  being  within  the 

Pwtc  said,  dae  ptaiaon?  oaefct  to  bare  new  assigned 
a*  tu  the  tttr*  ml 

Bt-k»>  J-.  tauug&t  out :  the  plea  was  not  guilty  by 
sctcat*.  thtfaeh  if  be  9o>i  been  asked  (or  leave  to  plead 
spevaul*  V  sfcuuid  hswe  aOuwed  it  Be  thought  it  was 
ail  jaw  aeapaah,  aau  that  die  pbiDtbT  Deed  not  new 
asMi'J. 

Pii/vt:  sea  addressed,  the  jury  foe  the  defendant.  As  to 
cue  taking:  jt  ate  trluintiif  out  j("  the  way  to  the  defendant 's 
hiMise,  th-it  was  tu  the  pLunthf*  advantage,  to  get  the 
matter  there  settled  it'  possible ;  aud,  with  regard  to  the 
arrest,  the  defendant  was  the  occupier  of  the  field  and 
hue*  ootniug  of  the  Great  Western  Railway  Company "b 
contracts  with  his  landlady.  The  field  was  in  his  occupa- 
tion and  be  paid  rent  for  it,  and  had  a  right  to  the  crop  of 
grass  growing  upoo  it.  He  was  under  notice  to  quit,  but 
that  notice  did  not  expire  till  Michaelmas.  Those  who 
went,  therefore,  into  his  meadow  were  trespassers,  and 
when  he  saw  several  men  cutting  a  sward  of  grass  in  bis 
field,  and  the  plaintiff  walking  off  with  a  sackful  of  the 
grass  on  his  shoulders,  he  believed  him  to  be  stealing  it, 
and  very  naturally  gave  him  into  custody. 

Collier,  in  reply,  said,  the  defendant  ought  to  have  relied 
on  his  civil  remedy,  and  not  have  perverted  the  criminal 
law,  which  lie  said  he  had  done  because  of  an  old  grudge 
against  the  plaintiff. 

Bvlbs,  J.,  in  summing  up,  told  the  jury  the  first  ques- 
tion was,  had  the  plaintiff  any  right  to  tuke  the  grass. 
The  defendant's  counsel  told  them  it  belonged  to  the  occu- 
pier of  the  land.  But  it  was  one  thing  to  say  that  a  man 
was  u  paiaer  and  another  to  aay  be  was  a  felon.  The 
defendant  charged  tlia  plaintiff  not  with  taking  the  grass 
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but  with  stealing  it.  Were  they  of  opinion  on  the  facts  I860, 
proved,  that  the  plaintiff  took  the  grass  feloniously ;  if  they 
were  not  of  that  opinion  the  justification  failed.  The  last 
act  of  parliament  referred  to  said,  you  might  arrest  a  man 
whom  you  found  stealing,  provided  you  "  immediately" 
arrested  him;  and  if  you  do  arrest  and  commit  a  mistake, 
honestly  believing  that  the  man  you  arrest  did  steal,  al- 
though he  did  not,  yet  you  are  justified,  but  the  arrest 
roust  be  "  immediate."  Did  the  defendant  really  be- 
lieve the  plaintiff  did  steal,  though  you  should  think 
he  did  not  ?  He  should  not  trouble  them  with  the 
question,  whether  "  any  cultivated  plant"  meant  grass. 
Then  there  was  another  question  ;  it  might  be  that  the  de- 
fendant was  justified,  supposing  he  had  only  sent  the 
plaintiff  to  the  lock-up,  but  he  sent  him  in  a  different  di- 
rection. It  might  be  that  he  was  justified  altogether,  and  it 
might  be  that  he  was  a  trespasser  ab  initio.  Suppose  the 
arrest  to  be  justified,  but  not  the  taking  out  of  the  way, 
what  damages  would  they  give  for  that?  and  lastly,  sup- 
posing the  whole  trespass  not  to  be  justified,  what  da- 
mages would  they  give  for  that?  They  must  find  whether 
the  plaintiff  was  stealing  the  grass ;  and,  secondly,  whether 
the  defendant  believed  that  he  stole  the  grass,  and  bona 
fide  put  the  criminal  law  in  force  against  him. 

The  jury  found  the  plaintiff  did  not  steal  the  grass;  and 
they  considered  the  defendant  must  have  known  that  he 
was  not  stealing  it,  and  gave  40s.  damages  for  the  trespass 
extra  viam,  and  10/.  damages  for  the  trespass  and  false 
imprisonment,  if  not  justified  in  point  of  law  (a). 

(a)  Vide  Norwood  v.  Pitt,  28  L.  J.,  Exch.  212;  5.  C.  29  L.  J.,  Excb. 
127. 
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4fter  Easter 
Term. 

On  a  contract 
lor  the  transfer 
by  a  lessee  of 
u  all  his  in- 
terest in  a 
boose,  with  the 
fixture*,  fa-,  a* 
held  by  him," 
for  an  entire 
sum,  an  action 
for  falsely 
warranting  the 
fixtures  to  be 
the  lessee's, 
held  to  be 
maintainable, 
on  evidence 
that  the  de- 
fendant, at  the 
time  of  the 
agreement, 
handed  the 
plaintiff  an  in- 
ventory  of 
them;  and 
afterwards, 
being  taxed 
with  selling 
them,  said  he 
" thought  they 
were  his." 


Coram  Erie,  C.  J. 

SNELL  v.  BICKLEY. 

x!  IRST  count,  for  false  representation  of  the  value  of  a 
business. 

Second  count,  that  the  defendant,  by  falsely  warranting 
certain  fixtures  to  be  his  property,  sold  them  to  the  plain- 
tiff, whereas  they  were  not  nor  any  of  them  his,  and  the 
plaintiff  was  afterwards  deprived  of  them,  and  lost  the  price 
paid  for  them. 

Plea :  not  guilty,  denying  the  warranty,  and  that  the 
fixtures  were  the  defendants. 

Huddles  tone  and  T.  Chitty  for  the  plaintiff. 

The  plaintiff  in  September,  1854,  entered  into  an  agree- 
ment in  writing  with  the  defendant,  as  follows  :— 

"  E.  Bickley  agrees  to  let  and  transfer  all  his  right  of  lease 
and  interest  whatsoever,  in  the  house  and  premises  known 
as,  &c,  with  all  the  fixtures,  fittings,  and  all  other  appur- 
tenances as  held  by  him  from  Fair,  for  1002.  Snell  to  have 
and  hold  the  tenement  upon  the  same  terms  and  conditions 
as  contained  in  the  lease  to  Bickley  from  Farr." 

The  plaintiff  paid  10/.  as  a  deposit,  and  afterwards  90/., 
making  up  the  sum  of  100/. 

He  did  not  see  the  lease,  which  contained  the  ordinary 
clauses.  He  owns  that  an  inventory,  showing  the  fixtures, 
&c.  was  handed  to  him  by  the  defendant  at  the  time  of  the 
agreement.  The  list  included  stoves,  coppers,  boiler,  par- 
titions, &c. 

The  landlord  had  claimed  the  fixtures  and  fittings,  and 
would  not  allow  the  plaintiff  to  remove  them. 

The  defendant  was  told  this  by  the  plaintiff  in  the  land- 
lord's presence,  and  did  not  dissent  from  it,  but  said  he 
thought  they  were  his. 

The  jury  found  for  the  defendant  on  the  first  count. 

On  the  second  count, 
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Hawkins,  for  the  defendant,  objected,  that  there  was  no  I860. 

case:  but  TT^-^^ 

'  Snell 

Erlb,  C.  J.,  thought  there  was  evidence,  which  he  left  »    *" 

°  DICkLEY. 

to  the  jury. 

Verdict  for  the  plaintiff,  damages  11.  10s. 


Coram  Wilde,  B. 

BUST  t>.  HANCOCK. 

.A.CTION  for  arrears  of  wages  and  also  for  wrongfully 
dismissing  the  plaintiff  from  the  service  of  the  defendant 
without  a  month's  notice  or  wages. 
Plea  :  denying  the  contract. 

M.  Lloyd  for  the  plaintiff. 

Prentice  for  the  defendant. 

It  appeared  that  the  plaintiff  had  been  engaged  by  the 
defendant  in  December,  1859,  to  serve  him  during  the 
ensuing  year,  at  a  monthly  salary  of  14/.,  which  had  been 
paid  for  the  months  of  January  and  February,  I860,  but 
not  for  the  month  of  March.  A  dispute  tKen  arose,  which 
ended  in  the  plaintiff's  dismissal  on  the  30th  April. 

The  salary  for  March  and  April  was  claimed. 

There  was  no  defence  upon  the  merits,  but  the  counsel 
for  the  defendant  called  for  the  original  writ  of  summons, 
and  that  not  being  produced,  put  in  a  copy  of  it,  dated  the 
5th  March,  and  contended  that  the  cause  of  action  had 
not  accrued  before  the  commencement  of  the  suit  (a). 


(a)  Even  if  it  bad  been  so,  semble 
that  (tbere  being  no  defence)  tbe 
date  of  tbe  writ  might  have  been 
amended  under  sect.  222  of  tbe 
C.  L.  P.  Act,  1852,  the  terms  of 
which  are  very  large,  "  all  defects 
and  errors  in  any  proceedings  in 
writ  causes."  Before  that  act,  the 
date  of  a  demise  in  ejectment  might 


be  amended ;  Doe  d.  Parsons  v. 
Heather,  8  M.  &  W.  158 ;  Doe  d. 
Simpson  v.  Hall,  5  M.  &  G.  795; 
Doe  d.  Rabbits  v.  Welch,  4  D.  & 
L.  115.  And  a  writ  of  summons 
might  be  amended  to  save  the 
statute ;  Came  v.  Mai  in,  20  L.  J. 
Exch.  434;  Craufurd  v.  Cocks, 
ibid.  169.     And  the  date  might  be 


Trinity  Term. 

Where  the 
question  arises 
at  the  trial, 
whether  the 
cause  of  action 
arose  before 
the  commence- 
ment of  the 
suit,  the  date 
of  the  writ,  as 
stated  in  the 
nisi  prius  re- 
cord, must  be 
taken  as  the 
true  date ;  and 
the  proper 
course,  if  it  is 
erroneous,  is 
to  apply  at 
Chambers  to 
have  it 
amended  ac- 
cording to  the 
writ. 

But  semble, 
that  if  the 
point  were  not 
the  real  ques- 
tion in  contro- 
versy between 
the  parties,  the 
writ  might  be 
amended  at 
the  trial. 
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fcirr 
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The  counsel  for  the  plaintiff  appealed  to  the  nisi  prims 
record,  in  which  the  date  of  the  «rit  «as  stated  to  be  the 
5th  Jafoy,  and 

Wilde,  B.,  held  this  to  be  conclusive,  and  declined  to 
admit  of  eridence  to  falsify  it,  the  defendant's  proper  coarse 
being,  if  it  were  erroneous,  to  hare  applied  to  have  it 
amended  (a,. 

Verdict  f^r  the  plaintiff  (ft). 


so  as  to  accord  with  the 
f**xtf* ;  ktrk  t.  DoW*.  6  M.  A 
W.  636-  And  an  error  in  the 
copy  would  be  merel  y  irregularity 
in  tne  copy,  which  will  doc  make 
the  a»rarc  eTen  irregular;  Hm%kcr 
t.  Jarmea,  1  C.  A  M.  40S ;  and 
tee  Gtboa  r.  F:r£r».  26  L.  J.,  Q.  B. 

(a;  Tbe  point,  to  be  material, 
aaoat  ante  on  tbe  rratrarr.  Even 
where  tbe  record  in  an  action  of 
•lander  staled  that  tbe  writ  issued 
on  tbe  4th  of  June,  and  that  tbe 
words  were  spoken  on  tbe  27th,  it 
was  held  that  there  Vas  no  ground 
lor  arresting  ibei^dgmemi ;  tbe  date 
of  tbe  slander,  as  to  lav,  not  being 
material;  Siewmrd  r.  Latfo*,  3 
DowL  430.  Bat  that  a  cause  of 
action  appearing  on  the  evidence 
not  to  hare  arisen  before  suit,  is 
alwars  a  material  variance,  as  in  the 
case  of  credit  unexpired,  Peml  v. 
7W,  15  L.  J.,  C  P.  177;  or  of  title 
in  ejectment  not  completed  before 
action,  ridt  smprm.  p.  57,  although 
two  distinction*  must  be  borne  in 
mind — the  distinction  between  the 
cause  of  action  and  the  maVarr  \tt 
it ;  lor  facts  occurring  after  action 
ma j  prove  a  cause  of  action  before; 
Perry  v.  S/ade,  15  L.  J.,  Q.  B.  90: 
and   the   distinction    between   the 


of  action  and  tbe 
lor  a  jury  mar  often,  and  indeed 
generally,  give  prxtpect  ht  damages ; 
at  in  tbe  rerv  case  of  dismissal  of  a 
sen-ant,  when  tbe  action  may  be 
brought  krfare  tbe  period  lor  which 
be  was  retained,  and  /W/  damages 
lecweied  lor  tbe  whole  period; 
GooaWa  v.  Porort,  19  L.  J., 
Q.  B.  410.  Bat  though  the  vari- 
ance will  be  al  wars  mmterimL  it  is 
probably  amendable  where  it  does 
not  appear  to  be  tbe  facsf  m  is 
roa/rorrrsv  at  f  mora  tar  pmrt set,  at 
it  usuallv  is  in  the  case  of  credit 
unexpired.  Their  it  would  perhaps 
be  un  amendable. 

<f )  The  Court  was  moved,  but 
the  ruling  upheld,  and  a  rule  was 
granted,  chiefly  on  tbe  ground  thai 
the  writ  had  been  improperly 
altered  by  the  plaintiff's  attorney. 
The  precipe  was  for  the  5th  of 
3f«jr,  the  writ  was  dated  errone- 
ously if  arra  ;  but  the  stamp,  which 
is  always  dated,  only  it  had  been 
erased,  would  bare  shown  tbe  true 
date  The  Court  will  not  permit  a 
plaintiff  to  retain  a  verdict  upon  a 
record  which  has  been  improperly 
altered  by  him,  for  the  very  reason 
that  «f  the  trial  it  is  taken  as  con- 
clusive; Tmcker  v.  Scale,  1  Exch. 
Rep.  468. 
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whether  an 
agent  to  let  a 
house  has  an 
implied  gene- 
ral authority  to 
let  persons  into 
possession,  but 
slight  evidence 


__  1 860. 

Westminster,  coram  Pollock,  C.  B. 
SLACK  v.  CREWE. 

A  ^  trinity  Term 

-olCTION  for  entering  the  plaintiff's  house  and  expelling  it  is  doubtful 
him  therefrom,  seizing  his  fixtures  (gas  fittings),  &c. 
Pleas:  not  guilty  and  not  possessed. 

Hayes,  Serjt.,  for  the  plaintiff. 

Petersdorff,  Serjt.,  for  the  defendant. 

The  defendant  was  the  owner  of  the  house,  and  had  Sent^ihow 
instructed  one  G.,  a  house  agent,  to  let  it.    He  had  agreed  *"  «p™* 
with  the  defendant  to  let  it  to  him  for  three  years  from  the 
29th  of  September,  1859,  at  a  certain  rent  (a),  and  had  let 
him  into  possession  before  the  29th  September. 

On  the  30th  September,  an  agreement  in  writing  for  a 
demise  for  three  years,  from  the  29th  (b),  was  sent  to  the 
plaintiff  for  signature,  but  which  he  declined  to  receive,  as 
it  contained  stipulations  for  repairs,  &c,  which  he  con- 
tended were  not  in  the  parol  agreement. 

The  defendant,  thereupon,  after  desiring  him  to  with- 
draw, turned  him  out,  and  this  was  the  trespass  com- 
plained of  (c). 

There  was  a  contest  of  evidence  between  G.  (who  was 


(a)  By  the  Statute  of  Frauds, 
"all  leases  •  •  •  made  by  parol 
and  not  put  in  writing,  and  signed 
by  the  parties  so  making  the  same, 
or  their  agents,  thereunto  lawfully 
authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  at  will 
only,  except  that  leases  not  exceed- 
ing the  term  of  three  years  from 
the  making  thereof,  &c.  And  by 
8  &  9  Vict.  c.  106,  s.  3,  a  lease  re- 
quired by  law  to  be  in  writing  shall 
be  roid  (after  1st  Oct.,  1845)  unless 
made  by  deed,  which  would  require 
that,  if  made  by  an  agent,  he 
should  be  authorized  by  deed.    But 


these  acts  only  apply  to  leases 
exceeding  three  years  from  the 
making. 

(b)  Which,  coupled  with  pos- 
session, would  be  a  present  demise, 
(subject  to  the  statutes,  vide  supra, 
note  (a) ,)  and  perhaps  even  with- 
out possession  ;  Doe  d.  Pearson  v. 
Ries,  8  Bing.  1 78. 

(r)  For  which  the  plaintiff  was 
entitled  to  sue  unless  his  posses- 
sion was  unlawful,  which  it  was,  if 
it  were  only  on  sufferance,  or  at 
will ;  Brown  v.  Dawson,  12  A.  & 
E.  624. 
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called  for  the  plaintiff)  and  the  defendant,  as  to  the  in- 
structions given  to  G.  by  the  defendant,  and  in  particular, 
whether  the  defendant  had  given  him  the  agreement  to 
show  the  plaintiff  before  he  was  let  in. 

But  the  defendant  admitted,  that  after  telling  the  plain- 
tiff that  he  was  to  sign  the  agreement,  he  allowed  the 
plaintiff  to  send  the  workmen  in  to  put  up  gas-fittings  (a). 

Pollock,  C.  B. — Is  there  any  authority  showing  that  the 
general  principle  of  law  applying  to  agents  for  the  sale  of 
goods  does  not  apply  to  agents  for  the  sale  or  letting  of 
lands ;  viz.,  that  if  they  are  known  in  and  carry  on  the 
business,  their  acts  in  the  course  of  their  employment  bind 
their  principals,  even  although  beyond  their  express  autho- 
rity? 

No  such  case  being  cited  (b),  but  Fuller  v.  Wilson  (c) 
being  cited, 

Pollock,  C.  B. — In  regard  to  the  sale  of  goods,  if  a 
horse  dealer  send  his  servant  to  market  to  sell  a  horse,  and 
the  servant,  contrary  to  his  authority,  warrants  the  horse, 
the  dealer  will  be  bound  by  it,  and  so  if  he  sells  on  credit, 
though  told  to  sell  for  cash(rf).  Falter  v.  Wilson  (e) 
hardly  concludes  the  point  whether  this  principle  is  appli- 
cable to  agents  for  the  letting  of  lands,  though  it  goes  some 


(a)  Which  would  have  sufficed 
to  make  the  plaintiff  liable  to  the 
defendant  for  use  and  occupation  ; 
Smith  v.  Twoart,  2  M.  &  G.  841  ; 
"for,  unless  the  defendant  was  a 
tenant,  he  was  a  trespasser."  Per 
Maule,  J.,  commenting  on  that 
case,  22  L.  J.,  C.  P.,  219. 

(6)  It  is  believed  that  there  are 
none  such ;  unless  it  be  the  case 
where  it  was  held  that  an  indebita- 
tus count  could  not  be  maintained 
for  land  bargained  and  sold,  because 
land  does  not  pass  by  mere  sale ; 
per  Parke,  B.,  Hulten  v.  liundle, 


1  C.  M.  R.  271.  But  that  does 
not  apply  to  a  lease  not  exeeeding 
three  years ;  vide  supra,  p.  59,  n.  (a). 

(r)  3  Q.  B.  Rep.  58. 

(J)  So  stated  by  Cresswell,  J., 
Riches  v.  Coleman,  24  L.  J.,  C.  P. 
131.  In  tales  of  land,  usually  by 
auction,  the  conditions  of  sale  of 
course  limit  the  authority  of  the 
agent  to  the  knowledge  of  the  pur- 
chaser, so  that  the  point  could 
scarcely  arise;  vide  p.  50,  n.  (a). 

(r)  There  a  landlord,  it  was 
held,  might  be  bound  by  the  war- 
ranty of  a  house  agent. 
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way  towards  it.  (To  the  jury.)  Substantially,  the  question  i860, 
for  you  is  whether  the  plaintiff  became  tenant  to  the  de- 
fendant by  what  passed  between  him  and  the  defendant's 
agent  The  authority  of  an  agent  in  many  cases  goes  be- 
yond his  actual  authority,  as  in  the  cases  I  have  mentioned ; 
and  so  in  many  other  cases,  where  an  agent,  exceeding  his 
private  instructions,  nevertheless  binds  his  principal.  It 
would  be  more  satisfactory  to  be  able  to  base  my  ruling 
upon  some  decided  case,  applying  this  principle  to  the  case 
of  an  agent  For  the  letting  of  land,  for,  if  it  did  apply,  then 
clearly,  whatever  the  directions  of  the  defendant  to  his 
agent,  the  defendant  would  be  bound  by  the  act  of  his 
agent  in  letting  the  plaintiff  into  .possession  on  certain 
terms.  But  here  it  will  be  safer  to  ask  you  whether  the 
defendant  actually  authorized  his  agent  to  let  the  plaintiff 
into  possession,  or  sanctioned  his  being  let  into  possession, 
without  or  before  his  agreeing  to  the  terms  he  embodied 
in  the  written  agreement?     If  so  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


Westminster,  coram  Hill,  J. 
MACKLEY  v.  PATTENDER. 

-rn  Trinity  Term. 

jl/JECTMENT  for  leasehold  premises.  in  an  action, 

The  plaintiff  claimed  under  assignees  of  a  bankrupt  (a);  c7aimmgPunder 

the  assignees 
(<i)  Therefore  the  case  was  not      the  record  to  sue  or  to   be  sued,  of  a  bankrupt 

within    the    rule   5    H.   T.    1853  shall  not  in  any  case  be  considered   «&«nst  a  third 

(following  the  12  &  13  Vict.  c.  106,  as  in  issue  unless  specially  denied."  ceedinj?g  j„ 

9.  234):  "In  all  actions  by  and  As  to  which,  and   the  notice  re-  bankruptcy 

against   assignees  of  a  bankrupt,  quired  by  the  statute,  see   Herni-  mu8t  b®  taken 

&c,  the   character   in   which    the  mann  v.  Barker,  23  L.  J.,  C.  P.   ifeitnerad-  ' 

plaintiff  or  defendant  is  stated  on       145.  mined  or 

proved  in  evi- 
dence ;  and  the  validity  of  an  order  for  sale  under  which  the  plaintiff  claims  property  of  the 
bankrupt,  or  of  a  debt,  before  and  as  proof  of  which  he  has  obtained  it,  cannot  be  disputed  t 
But  quare,  as  to  what  evidence  of  assent  by  assignees  to  take  a  leasehold  is  sufficient 


Pattender. 


(J2  CASES  AT  THE 

1860.         the  defendant  was  the  bankrnpt's  widow,  who  had  gone 

J^/^      into  actual  possession  and  occupation  after  bis  death  (in 
Mackley  r  r 

v.  1858),  and  had  not  paid  rent. 

There  had  been  the  following  admission,  signed  by  the 
defendant's  attomies.  "We  agree  to  admit  that  W.  P. 
was  duly  declared  and  made  a  bankrupt  on,  &c,  and  we 
agree  that  no  further  evidence  of  the  proceedings  shall  be 
deemed  necessary,  on  the  trial  of  this  cause,  beyond  this 
admission  and  the  production  of  the  file  of  proceedings.'* 

The  file  of  proceedings  was  accordingly  put  in  by  the 
plaintiff. 

The  lease  had  been  deposited  by  the  bankrupt  with  the 
plaintiff*  under  an  equitable  mortgage,  in  1846,  before  his 
bankruptcy. 

The  adjudication  was  the  15th  August,  1847. 

The  bankrupt  died,  February,  1858. 

The  widow  soon  after  went  into  occupation. 

There  was  an  order  for  sale  on  the  19th  May,  1859. 

And  now,  under  the  order,  there  had  been  an  assignment 
to  the  plaintiff. 

M.  Chambers,  for  the  defendant,  objected  that  the  pro- 
ceedings in  bankruptcy  were  not  evidence  against  her; 
but 

Hill,  J.,  held  this  objection  answered  by  the  admission, 
which  was  not  accompanied  by  any  condition. 

AL  Chambers  next  contended  that  the  defendant  was 
tenant  from  year  to  year;  but 

Hill,  J.,  held  that  this  was  not  so,  as  she  had  not  paid 
rent  (a). 

M.  Chambers  then  objected  that  there  was  no  evidence 
that  the  assignees  had  taken  to  the  lease  (ft). 

(a)  Bra  it  h  tea  tie  v.  Hitchcock,  10  The  assignees  might    have  been 

M.  &  W.  494  ;  12  L.  J.,  Exch.  38.  made  to  elect    by   the  equitable 

(6)  See    Vulpy  v.  Saunders,  5  mortgagee;  Ex  parte  Banbury,  12 

C  B.  886;    17  L.  J.,  C.  P.  249.  L.  J.,  Bank.  43;  but  slight  evi- 
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SAee,  Serjt.,  submitted  that  there  could  not  be  a  stronger 
evidence  of  assent  than  the  dealing  with  the  property  by 
selling  it  to  the  plaintiff;  but 

Hill,  J.,  doubting, 

Shee,  Serjt.,  tendered  evidence  that  in  1850  the  bank- 
rupt let  the  bouse,  and  that  the  rents  had  been  accounted 
for  by  him  to  the  plaintiff,  the  equitable  mortgagee,  under 
the  authority  of  the  assignees,  which  evidence  having  been 
admitted  and  given, 

Hill,  J.,  held  the  evidence  of  assent  sufficient,  but 
reserved  the  point. 

M.  Chambers  then  tendered  evidence  that  the  plaintiff 
had  been  paid  off  by  the  bankrupt,  and  that  the  debt  was 
to  a  great  degree  colourable,  and  the  transaction  as  between 
him  and  the  bankrupt  fraudulent;  but 

Hill,  J.,  refused  to  receive  the  evidence,  holding  that 
the  remedy  was  by  the  Court  of  Bankruptcy  (a),  and  that 
in  this  action  the  proceedings  in  bankruptcy  must  be  taken 
as  conclusive  (A). 

The  learned  Judge  thereupon  directed  a  verdict  for  the 
plaintiff(c). 


dence  of  an  executor*!  assent  will 
suffice;  Tudor  v.  Guest,  27  L.  J., 
Ex  395. 

(a)  As  in  Ex  parte  Flood,  24 
L.  J.,  Bank.  1 ;  5  De  Gex,  M.  & 
O.  398,  where  an  assignee  ap- 
pealed on  the  very  question  of  an 
order  for  sale  of  part  of  the  bank- 
rupt's effects. 

(6)  A  liter,  in  actions  by  or  against 
assignees;  such  actions  being  be- 
tween assignees  and  third  parties, 
and  in  which,  therefore,  the  pro- 
ceedings in  bankruptcy  are  not 
conclusive ;  and  not  only  does  the 


Bankrupt  Act  (vide  supra,  p.  61) 
make  special  provision  for  disputing 
the  debt  or  trading,  &c,  but  apart 
from  that,  the  proceedings  may  be 
disputed,  as,  for  example,  an  order 
for  sale,  which  does  not  bind  the 
true  owner;  Graham  v.  Furber, 
14  C.  B.  134;  5.  C.  23  L.  J.,  C.  P. 
10. 

(r)  Subject  to  the  point  reserved. 
M.  Chambers  was  considered  to 
have  tendered  a  bill  of  exceptions 
on  the  other  points,  but  leave  to 
move  was  given  only  on  the  point 
mentioned  as  reserved. 


1860. 


Macklet 

V. 

Patten  der. 


CASES  ON  THE 


WESTERN  CIRCUIT. 


Devizes,  coram  Martin,  B. 

THE  QUEEN  v.  MANZANO. 

The  prisoner,     J.  HE  prisoner  was  charged  with  the  wilful  murder  of 
murder,  al-       Anastatia  Ironbridge.     The  principal  evidence  against  the 

^statemenTto    P"80061"  was  ^e  p°8ses8^on  °f  clothes  within  a  few  hours 
the  jury  as        after  the  murder,  identified  by  the  prosecutor  as  being  in 
came  possessed  his  house,  on  the  morning  of  the  murder, 
o  t  e    ot  es.        ^t  tjle  conc]us;on  0f  the  evidence  for  the  prosecution. 


T.  T.  Cole  (with  whom  was  W.  Major  Cooke  for  the 
prisoner)  applied  that,  before  he  addressed  the  jury,  the 
prisoner  might  be  allowed  to  make  a  statement  to  the  jury 
as  to  how  he  became  possessed  of  the  clothes. 

Edwards  for  the  prosecution,  said,  the  course  was  un- 
usual. 

Martin,  B.,  retired  to  consult  Channell,  B.,  and  on 
bis  return  said,  that  the  case  that  had  been  cited,  The 
Queen  v.  Martin,  8  C.  &  P.,  was  entirely  opposed  to 
another  case  in  the  same  Vol.  of  Reports  on  the  same 
subject.  That  although  he  was  entirely  opposed  to  the 
practice  of  allowing  the  prisoner  to  make  any  statement  to 
the  jury,  when  the  prisoner  was  defended  by  counsel,  yet, 
as  there  was  a  precedent,  both  Baron  Channell  and  him- 
self agreed,  in  a  case  of  such  importance  as  the  present, 
the  prisoner  should  be  allowed  to  make  any  statement  he 
desired.  He  however  considered  it  a  bad  practice,  re- 
quiring, as  it  did,  the  Judge  to  make  comments  on  the 
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prisoner's  statement  (perhaps  adverse  to  him),  inasmuch        I860, 
as  the  counsel  for  the  prosecution  had  no  right  of  reply. 

The  prisoner  made  a  statement. 

And  was  found  guilty  (a). 


V. 

Manzano. 


(a)  The  statement  of  a  prisoner 
at  the  time  of  the  transaction,  or 
of  bis  arrest,  will  be  admissible  in 
his  favour,  and  if  a  declaration  of 
his  is  put  in  on  the  part  of  the 
prosecution,  of  course  the  whole 
must  be  looked  at,  and  anything  in 
his  fawner  will  be  considered  by 
the  jury  as  part  of  the  evidence. 
And  the  prisoner  had  always,  at 
common  law,  and  if  he  had,  coun- 
sel has  now,  a  right  to  address 
the  jury  and  make  any  statements 
of  the  facts  be  pleases,  (running 
the  risk  of  its  being  in  accordance 
with  the  facts  proved  by  witnesses,) 
in  order  to  raise  a  defence,  by  sug- 
gesting any  reasonable  hypothesis 
consistent  with  innocence.  Nor 
does  there  seem  any  reason  why 
bis  counsel,  if  he  have  any,  should 
not  be  in  the  same  position,  and 
practically  tbey  are  so,  and  do 
suggest,  by  way  of  hypothesis, 
views  of  the  facts,  which  it  is 
understood  are  derived  from  the 
statements  of  the  prisoner.    [No- 


thing sworn  by  the  prisoner  can  be 
admissible  for  or  against  him,  R. 
v.  Pikesty,  9  C.  &  P.  124,  so  that 
it  is  not  as  matter  of  evidence,  other- 
wise than  as  admissions,  that  any 
statements  of  his  are  receivable.] 
But  then,  strictly  speaking,  when 
a  man  has  counsel  he  has  no  right 
to  address  the  jury,  and  hence  the 
decision  of  the  learned  Judges  in 
the  above  case;  which,  on  the  one 
hand,  it  is  conceived  consistent  with 
legal  principle,  was  in  that  view, 
rather  as  to  a  matter  of  indulgence, 
because  the  prisoner  had  counsel. 
If  he  had  defended  himself,  he  could 
certainly  have  made  any  statement 
he  pleased ;  and  so  could  bis  counsel 
for  him.  But  they  probably  thought 
it  would  have  more  force,  coming 
directly  from  him.  See  R.  v. 
Haines,  Vol.  I.  p.  86,  and  Jfc.  v. 
Powell,  Car.  &  Mar.  500;  R.  v. 
Christopher,  1  Den.  C.  C.  536  ;  2 
Car.  &  K.  994;  19  L.  J.,  M.  C. 
103. 


VOL.  II. 


P.P. 
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1860. 
w»v^/  Westminster,  coram  Cockburn,  C.  J. 

TOLMAN  and  wipe  v.  JOHNSTONE. 

Trinity  Term,       a 

A  defendant,     jcxCTION  for  an  assault  upon  the  wife. 
at^eUnf1         Plea :  not  guilty. 

assault,  having 

been  cross-  HuddUstone  and  Phipson  for  the  plaintiff. 

examined  as  to 

wndel  asdto"         Ballantine,  Serjt,  and  Henniker,  for  the  defendant. 

and  denied"8'        The  assault  sworn  to  by  the  wife  was  of  an  indecent 
them,  evidence  character.    The  defendant  was  called,  and  denied  it     On 

in  disproof  of  ^  ' 

these  imputa-    cross-examination  he  was  asked  as  to  alleged  indecent  as- 
■iu>,  or  in  sup.  saults  on  some  young  persons,  and  these  also  he  denied. 

port  of  them 

on  the  other,         Ballantine,  Sent.,  tendered  evidence  to  disprove  these 

was  rejected,  as  .  .  J  ' 

relating  to  imputations, 

issues  quite 

Sab^hein^       HuddUstone  objected,  unless  he  also  was  allowed  to 
fcund  by  the     adduce  evidence  in  support  of  them. 

defendant's  r| 

thesTcoUateral      Cockburn,  C.  J.,  considered  that  such  evidence  on  one 
natters.  sye  or  tj,e  0ther  was  inadmissible.     He,  however,  took 

time  to  consider  and  consult  the  other  Judges,  and  then 
paid,  We  are  all  of  opinion  that  the  evidence  is  not  admis- 
sible, the  matter  inquired  into  being  quite  collateral  to  the 
issue  to  be  tried ;  so  that  the  plaintiff  is  bound  by  the 
answers  given  by  the  defendant  on  cross-examination  (a). 
Ultimately 

Jury  discharged. 

(a)  See  Palmer  v.  TVoirer,  22  L.  J.,  Excb.  32. 
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1860. 

WHITTY  v.  LORD  DILLON.  ^^ 

a  Trinity  Term* 

-A.CTION  for  work  and  labour  as  a  valuer.  The  defendant 

Plea :  nerer  indebted.  !££$?  *" 

Edwin  James  and  T.  Atkinson  for  the  plaintiff.  that  hewas°  ' 

Pigott,  Serjt,  and  Field  for  the  defendant  of  an  estate, 

and  wanted  to 

The  defendant,  tenant  for  life  of  an  estate,  sent  for  the  sell  the  timber 
plaintiff,  a  land  surveyor,  and  told  him,  that  being  only  tdck'oVi^en- 
alife  tenant,  he  desired  to  sell  the  timber  upon  it;  and  f^£imto 
wished,  therefore,  for  a  "  rough  valuation  of  it,"  an  "  ap-  roughly,  at  a 
proximation"  to  the  actual  value,  with  the  intention  of  per  cent,  and 
selling  "every  stick"  of  the  timber.    The  plaintiff  agreed  ^Z^SSL 
to  make  such  valuation  at  one  and  a  half  per  cent,  (having  t0  that  *&**• 

i       .  signed  only  by 

stated  that  an  accurate  valuation  would  be  two  per  cent),  himself.   The 
and  to  this  the  defendant  assented.     The  plaintiff  then  tvSFSfa* 
asked  for  a  written  order,  which  the  defendant  gave  in  JgJJgjJ  o^j|_ 

these  terms  (a)  :-—  narily  meant 

"  Please  value  the  timber  on  my  estate,  at  the  rate  of  tain  growth, " 
one  and  a  half  per  cent  on  the  gross  valuation."  Son  indudeT 

This  was  written  and  signed  by  the  defendant  alone*        me™  8aP1j,"5§» 

The  plaintiff  made  and  delivered  to  defendant  a  valua-  not  show  the 
tion,  headed  thus :-  towf-aM, 

*  Approximate  estimate  of  the  value  of  the  timber,  ifc.  *»at  there  wa* 

Tr  '  nothing  to 

(sic)  on  the  D.  estate.  show  that  the 

"The  prices  in  the  estimate  are  for  the  timber  as  it  was  not  used  in 
stands,  and  tbey  have  been  carefully  prepared  with  the  JJJJJ^JS7 
present  prices  of  the  market ;  so  that  they  are  neither  too  that»  therefore, 

J  \  .  J  the  jury  might 

low  for  the  seller  nor  too  high  for  the  buyer.  find  the  valua- 

"The  soil  is  not  fit  for  timber,  so  that  the  clearance  of  tion  worth,e8i- 
the  ground  will  be  a  benefit  to  the  estate." 

(a)  This  being,  in  the  defend-  Stamp  Act,  howerer  it  might  ha?* 

ant's  handwriting,  assented  to  hy  been  a  note  or  memorandum  ia 

parol,  (even  if   it  contained  the  writing  "  signed  by  the  party  to 

entire  terms  of  the  contract,)  was  be  charged  "  within  the  Statute  of 

it,  par  se,  a  contract,  to  that  the  Frands?  See  Hegarty  v.  MUnef  23 

contract  was  in  writing  within  the  L.  J.,  C.  P.  151. 

f2 
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•    1860.  The  valuation  then  followed,  arranged  in  double  series 

_  of  columns,  classing  the  various  trees  as   "large"  and 

9.  "  small/'  but  there  were  no  figures  under  the  head  "  small/' 

*  and  in  point  of  fact  the  plaintiff's  assistaut,  who  bad 
made  the  valuation,  admitted  that  the  small  and  large 
trees  were  counted  together,  down  to  mere  saplings. 
There  were  separate  headings  for  "poles"  and  "under- 
wood/' but  the  plaintiff  admitted  that  saplings  were  not 
either  poles  or  underwood,  neither  were  they  timber,  in 
the  strict  and  proper  sense  of  the  term,  but  he  contended 
that  they  came  within  the  meaning  of  the  plaintiff's  order, 
as  given  to  him. 

One  of  the  witnesses  for  the  plaintiff  stated  that 
"timber"  meant  strictly  trees  of  six  inches  diameter  or 
two  feet  in  girth  (allowing  for  the  irregularities  of  shape), 
and  that  a  simple  order  to  "value  the  timber"  on  an 
estate  would  be  so  construed,  but  that  if  he  received 
such  an  order  as  the  plaintiff  had  received  in  writing  he 
should  have  asked  an  explanation,  and  on  receiving  such 
an  explanation  as  was  afforded  by  the  accompanying  con- 
versation, he  should  have  "  valued  everything  down  to 
6d"  (the  plaintiff  did  not  appear  to  have  valued  anything 
among  the  trees  lower  than  Is.  or  Is.  6d.) 

For  the  defendant  witnesses  were  called,  who  gave  the 
same  definition  of  timber,  but  stated  that  if  the  conversa- 
tion recounted  by  the  plaintiff  had  taken  place,  they  should 
have  deemed  themselves  only  entitled  to  value  timber  pro- 
perly so  called. 

Pigott,  Serjt,  submitted  that,  when  he  had  shown  the 
sense  in  which  the  word  timber  was  generally  understood, 
no  parol  evidence  could  be  allowed  to  affect  the  written 
order,  which  he  contended  contained  the  terms  of  the 
contract,  and  could  not  be  varied  by  parol  (a). 

(a)  It  is  in  that  way  that  evi-  generally  understood  in  trade;  So- 
dence  is  admissible  to  show  the  tilickot  v.  Kemp,  3  Exch.  Rep. 
tense  in  which  particular  terms  are      105. 
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Cockburn,C.  J.— There  may  be  great  doubt  as  to  that, 
and  I  am  not  aware  that  I  should  be  able  to  say  what  is 
the  meaning  of  the  word  "  timber,"  or  that  it  has  any 
legal  meaning,  as  regarded  a  particular  size  of  wood, 
unless  evidence  were  given  to  show  the  sense  in  which 
the  word  is  generally  used  (a) ;  when  that  is  ascertained, 
then  arises  the  question  (6),  whether  the  parol  evidence 
of  the  plaintiff  as  to  the  conversation  which  took  place 
between  him  and  the  defendant  should  be  allowed  to 
control  the  sense  in  which  the  word  is  usually  understood. 
Now,  as  to  that,  I  do  not  see  that  the  plaintiff's  evidence 
at  all  varies  the  sense  in  which,  according  to  the  defend- 
ant's evidence,  the  term  "  timber"  is  usually  understood. 
For  the  tenant  for  life  could  properly  only  cut  timber,  and 
the  phrase  "  every  stick,"  may  have  meant  every  "  stick 
of  timber." 

The  case  for  the  defence  was,  that  the  valuation  was 
not  a  valuation  of  timber  at  all ;  that  it  was  not  what  the 
defendant  had  desired  and  ordered,  and  that  not  only  on 
that  account  but  also  as  being  grossly  incorrect,  it  was 
wholly  worthless,  and  was  rejected  as  being  so. 

Upon  that  latter  point  the  evidence  for  the  defendant 
was  strong,  showing  that  in  all  the  instances  tested  the 
valuation  was  wrong  to  the  extent  of  forty  or  fifty  per 
cent.,  while  the  defendant's  skilled  witnesses  agrees,  that 
even  a  "  rough  estimate"  to  be  of  any  value  at  all,  should 
be  within  ten  per  cent,  of  the  true  value. 


(a)  See  Smith  v.  Margetson,  11 
Q.  B.  23.  Just  as  similar  evidence 
is  necessary  to  fix  the  sense  in 
which  a  cant  term  is  understood 
among  those  with  whom  it  is  cur- 
rent. Daines  v.  Hartley,  18  L.  J., 
Exch.  85;  Barnctt  v.  Allen,  27 
L.  J.tExch.412,  and  Vol.  I.  p.  125. 

(b)  This  is  a  question  quite  dis- 
tinct, (as  the  Chief  Justice  pointed 
out,)  from  the  question,  whether  the 


1860. 


Whittt 

9. 

Loan  Dillon. 


sense  in  which  the  word  is  so  usually 
understood  is  the  sense  in  which  it 
was  used  on  the  particular  occasion ; 
and  therefore  is  independent  of  the 
distinction  between  oral  and  written 
language,  and  is  not  affected  by  the 
rule  of  law  against  altering  writing 
by  parol,  which  allows  of  a  latent 
ambiguity  being  cleared  by  oral 
evidence.  See  also  Locket t  v.  Nick- 
tin,  2  Excb.  Rep.  111. 


9. 

Lokd  Dillon. 
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If 60.  After  the  case  was  closed  the  defendant  was  not  called. 

Wmittt  Cockburn,  C.  J.  (to  the  jury). — The  great  question  is, 

what  is  the  meaning  of  the  word  "  timber'9  as  used  by  the 
parties  ?  Now,  as  to  that,  even  taking  the  plaintiffs  evi- 
dence as  to  the  expression  used  by  the  defendant  prior  to 
the  written  order,  they  do  not  appear  to  me  to  vary  the 
terms  of  that  order  at  all.  It  could  scarcely  be  fairly 
intended  that  a  tenant  for  life  should  strip  the  estate  of 
every  particle  of  wood ;  the  fair  and  probable  inference, 
therefore,  from  the  defendant's  informing  the  plaintiff  of 
the  fact,  that  he  was  tenant  for  life,  is  rather  that  he 
meant  only  timber  properly  so  called  to  be  cut  And  as 
to  the  sense  in  which  the  word  is  ordinarily  understood, 
both  the  defendant's  witnesses  and  the  plaintiff's  are 
agreed.  Taking  that,  then,  to  be  the  sense  in  which  the 
word  was  understood— if  you  think  it  was  so  understood 
by  the  parties — then  the  defendant  has  not  had  what  he 
ordered ;  for  in  this  valuation  the  saplings  are  mixed  up 
with  the  trees,  the  small  trees  with  the  large,  so  that  the 
defendant  cannot  tell  from  this  valuation  what  is  the  value 
of  the  timber  he  could  cut.  If  you  think  so,  then  find  Tor 
the  defendant.  And  even  if  you  think  otherwise,  on  that 
point,  there  is  another  ground  on  which  the  defence  is 
rested,  viz.,  that  the  valuation  was  so  grossly  incorrect  as 
to  be  of  no  value  at  all.  If  you  think  so,  find  for  the  de- 
fendant Did  the  defendant  leave  the  plaintiff  to  under- 
stand that  the  whole  of  the  wood  was  to  be  valued,  or  only 
the  timber  properly  so  called  ?  And  even  if  he  did,  was 
the  valuation  such  as  he  might  reasonably  expect,  or  was 
it  so  bad  as  to  be  worthless  ? 

Verdict  for  the  defendant. 
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I860. 
Westminster t  coram  Erie,  C.  J.  v^v^' 

PARIS  t).  LEVY. 

Trinity  Term. 

This  was  an  action  for  libel,  published  in  the  "  Daily  The  plaintiff 

m,  «  ,   t,        r  ,1  in  an  action  of 

Telegraph,    as  follows : —  libel,  com- 

"  Encouraging  Servants   to   rob  their   Masters. —  Alderman  comments  in  a 

Humpbery,  at  the  close  of  the  public  business,  drew  our  reporter's  atten-  newspaper 

ticm  to  the  following  extraordinary  handbill,  which,  he  said,  had  been  "R?"  ak""i- 
.    ■      .      i  *  7.     t_       .  . .       i      i    i^i    i  ...    bill  he  had 
extensively  circulated  m  toe  neighbourhood  of  Clapham — a  system  which  issued,  offering 

he  stigmatized  as  most  pernicious  in  its  effect,  as  offering  great  induce-  prices  for 
ments  to  servants  to  rob  their  masters  and  mistresses.     He  mentioned  &     fft'ff' 
the  matter  in  order  that  the  publicity  of  such  an  insidious  proceeding  apparel,  &c, 
might  put  the  masters  on  their  guard  against  such  practices.    The  hand*-  the  jury  were 
bill  contains  suck  a  number  of  unheard-of  perquisites  that  we  give  it  m  ^bli^don  of 
exlento : —  the  comments 

" « No  Monopoly !  "«■  excused,  if 

n'J.  fi.  Paris,  wholesale  and  retail  rag  merchant,  begs  to  inform  the  opinion  that 
public  that,  in  consequence  of  another  rise  in  the  market,  he  is  enabled  to  they  were  fair 
give  the  following  high  prices :— 2\d.  per  lb.  for  kitchen  stuff;  4d.  per  ?n<*  7^?"    d 
lb.  for  dripping;  one  halfpenny  per  lb.  for  bones;  3d.  per  lb.  for  white  j^  not  g0  De. 
cuttings;  2\d.  per  lb.  for  white  rags;   \\d.  to  2d.  for  dirty  white  rags;  yond  the  sub- 

3*\  to  Ad.  per  lb.  cloth  cuttings ;   l|d.  per  lb.  old  cloth ;   \d.  to  Id.  per  lb.  fc*0/*}10 

*        .     m  .  .         it.    *        *t      t  - j  it    m     T  handbill, 

for  mixed  rags ;   la.  per  lb.  for  tailors   cuttings ;   6a.  per  lb.  for  brass ; 

Sd.  to  9<L  per  lb.  for  copper;  Id,  to  Sd.  per  lb.  for  pewter;  l$d\  per  lb. 
for  lead;  ]±o*.  per  lb.  zinc ;  Is.  per  lb.  for  plated  metals ;  Id,  to  9d.  per 
lb.  for  horse- hair ;  10a*.  to  Is.  per  lb.  for  wax  and  sperm  candle  ends; 
3  J<1  per  lb.  for  tallow  candle  ends ;  \d.  per  lb.  for  broken  flint-glass.  The 
highest  price  given  for  wine,  beer,  soda-water,  ginger-beer,  and  doctors' 
bottles.  Hare  and  rabbit  skins  bought.  The  highest  price  given  to 
dealers  in  the  trade.  Ladies*  and  gentlemen's  led- off  wearing  apparel 
and  old  boots  and  shoes  bought  to  any  amount.  Tailors'  and  uphol- 
sterers' shops  cleared.  Any  of  the  above  article*  tent  f or ,  if  required, 
from  any  distance,  at  the  shortest  notice.  False  bottoms,  cheeks  and 
backs  for  stoves,  flat-irons,  &c,  at  the  lowest  price. 

"  *  Please  to  observe  the  name  and  address,  No.  3,  Bromell's  Passage, 
High  Street,  Clapham,  near  the  Plough  Inn.1 " 

The  defendant  pleaded  not  guilty. 

Ribton  and  Lawrence  for  the  plaintiff. 

Edwin  James,  Q.C.,  and  Smith  for  the  defendant. 

The   plaintiff  was  a  marine-store  dealer,  carrying  on 
business  at   Bromell's  Passage,  Clapham,  and  he  com- 
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1860.  plained  of  two  libels  that  had  been  published  in  the  "  Daily 
Telegraph/'  In  the  early  part  of  September  the  plaintiff 
published  a  printed  handbill  in  reference  to  his  business. 
The  defendant  was  the  proprietor  of  the  "  Daily  Telegraph." 
In  September  Mr.  Alderman  Humphery  took  occasion, 
when  presiding  at  the  Guildhall  Police  Court,  to  draw 
attention  to  the  handbill  in  question;  and  on  the  14th 
September  there  appeared  in  the  "  Daily  Telegraph"  the 
paragraph  which  was  the  subject  of  the  present  action. 

To  prove  the  publication  a  witness  was  called,  who  pro- 
duced a  copy  of  the  declaration  filed  at  Somerset  House  of 
the  ownership  of  the  paper  being  in  the  defendant,  and  had 
made  a  copy  of  the  declaration  by  order  of  the  plaintiff's 
attorney. 

John  Ellis  Paris,  the  plaintiff  in  the  action,  had  pur- 
chased a  copy  of  the  "  Daily  Telegraph,"  of  the  14th  Sep- 
tember, and  also  one  of  the  15th,  and  gave  them  to  his 
attorney.  They  were  not  in  Court  They  were  in  his 
attorney's  possession  last  night,  but  plaintiff  believed  he 
had  since  lost  them. 

Lawrence  proposed  to  put  in  copies  of  the  libels. 

James  objected  to  the  reception  of  secondary  evidence. 

Ribton  then  called  a  clerk  to  the  plaintiff's  attorney, 
who  said,  he  gave  me  the  whole  of  the  papers  in  this  case. 
Last  night  I  went  round  to  subpoena  the  witnesses,  and 
read  the  libels  to  them.  On  my  return  home  I  lost  both 
the  papers  containing  the  libels. 

Ribton  submitted  he  had  given  evidence  that  entitled 
him  to  give  secondary  evidence  of  the  libels. 

James  still  objected. 

The  witness  was  recalled,  and,  in  answer  to  questions  put 
by  the  learned  Judge,  said  he  was  conversant  with  these 
matters,  and  had  made  the  necessary  inquiries  with  re- 
ference to  the  proprietorship,  and  who  was  the  registered 
printer  and  publisher  of  the  "  Daily  Telegraph." 
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Erlb,  C.  J.,  said  he  would  receive  the  secondary  evi-         i860, 
dence  (a)  and  give  James  leave  to  move. 

Rib  ton,  before  giving  secondary  evidence,  called  the  de- 
fendant's solicitor,  who  had  copies  of  the  papers  in  Court, 
but  he  had  not  been  subpoenaed  by  the  plaintiff  to  give 
evidence,  and  he  declined  to  produce  the  paper. 

Erlb,  C.  J. — Has  that  document  you  have  brought  into 
Court  come  into  your  possession  as  the  defendant's  attor- 
ney, and  do  you  hold  it  as  such  for  his  interest? — Witness : 
Yes,  my  Lord. 

Erlb,  C.  J. — Then,  my  opinion  is  that  the  witness  has 
no  right  to  produce  the  papers  as  between  himself  and 
client  (ft). 

Ribton. — Does  your  Lordship  hold  that  the  copy  of  the 
papers  is  in  the  nature  of  a  private  communication  between 
the  attorney  and  his  client? 

Erlb,  C.  J. — As  at  present  advised,  the  attorney  for  the 
defendant  having  possession  of  the  document,  for  his 
client's  use,  he  is  not  liable  to  be  called  on  to  produce  his 
papers  and  lay  them  open  to  the  other  side. 

Secondary  evidence  of  the  libels  was  put  in  and  read. 

But  afterwards  a  clerk  in  Somerset  House  produced  a 
copy  of  the  "  Daily  Telegraph  "  of  the  14th,  and  also  the 
15th  September,  containing  the  alleged  libels.  The  copies 
were  put  in. 

The  plaintiff  was  then  recalled,  and  said  he  was  a  rag 
merchant  and  marine-store  dealer,  carrying  on  business  at 
Clapham,  and  dealt  in  the  articles  enumerated  in  the  hand- 
bill.    The  bill  produced  was  first  put  into  circulation  be- 

(«)  See  Baker  v.  Wilkinson,  1  Q.  B.  1 ;  2  Q.  B.  Rep.  252.     In 

Car.  &  M.  399.    See  also  Boyle  v.  Dwyer  v.  Collins,  21  L.  J.,  Exch. 

Wiseman,  24  L.  J.,  Exch.  284.  225. 

(6)  Coatts  v.   Birch,  11  L.  J., 


Levy. 
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1860.        fore  the  14th  September  last    The  prices  in  the  handbill 
*!T  &i*e  fair  and  reasonable  ones  for  the  articles  named. 

Paris 

«•  Cross-examined:  He  admitted  that  he  sent  to  gentle- 

men's houses  for  the  stuff,  if  required  to  do  so.  He  denied 
that  his  bill  was  addressed  to  servants,  but  could  not  men- 
tion the  name  of  one  gentleman  who  sold  him  dripping,  or 
any  article  mentioned  in  the  bill.  And  he  admitted  that  he 
had  sent  to  gentlemen's  houses  to  the  servants  for  wax  and 
Bperm  candle  ends,  and  that  he  purchased  pewter  at  Id.  to 
8d.  per  pound. 

Edwin  James,  for  the  defendant,  contended  that  the 
alleged  libel  was  in  the  nature  of  fair  comment  upon  ob- 
servations in  a  Court  of  justice,  and  as  such  privileged, 
and  cited  Lewis  v.  Levy  (a). 

Eblb,  C.  J.  (to  the  jury). — I  need  do  no  more  than  refer 
you  to  the  articles,  to  show  that  the  articles  are  defamatory 
and  tended  to  bring  the  plaintiff  into  ridicule  and  con- 
tempt; for  they  impute  to  the  plaintiff  that  he  gave  great 
facilities  for  dishonest  servants  to  bring  the  fruits  of  their 
dishonesty  to  a  profit,  and  that  he  holds  out  great  tempta- 
tions and  encouragement  to  servants  who  are  wavering  on 
the  line  dividing  honesty  from  dishonesty,  to  step  over 
and  become  dishonest.  But  then  the  plaintiff  is  not  en- 
titled to  recover  your  verdict  for  defamation  unless  he 
establishes  that  the  defendant  was  actuated  by  malice. 
The  law,  however,  does  not  require  that  the  plaintiff  should 
show  personal  malice  or  ill-will  in  the  sense  of  private 
hatred,  but  that  the  defamatory  publications  were  pub- 
lished without  any  of  those  causes  which  the  law  considers 
will  justify  them ;  such  causes  excuse  the  publication  be- 
cause they  show  that  the  party  was  not  actuated  by  any 
corrupt  or  malicious  motive  in  saying  that  which  tends  to 
defame  the  character  of  another.  There  are  many  actions 
well  known  to  the  law  which  justify  the  use  of  defamatory 

(a)  27  L.  J.,  Q.  B.  282. 
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words,  on  the  ground  that  malice  is  negatived.  In  criti-  i860, 
cism,  on  matters  which  have  been  published  by  the  com- 
plaining party,  Lord  Ellbnbobouqh  laid  down,  in  a  case 
where  a  journal  had  criticised  books  that  had  been  published 
dangerous  to  morality,  that  "  Liberty  of  criticism  must  be 
allowed,  or  we  should  neither  have  purity  of  taste  or  of 
morals.  That  publication  I  shall  never  consider  as  a  libel 
which  has  for  its  object  not  to  injure  the  reputation  of  any 
one,  but  to  correct  misrepresentations  of  fact,  or  to  censure 
what  is  hostile  to  morality  "(a).  If  you  find,  therefore, 
your  verdict  for  the  defendant,  it  must  be  on  the  principle 
so  laid  down.  The  plaintiff  says  that  in  this  case  the  de- 
fendant has  not  excused  the  publication.  The  plaintiff 
says  that  he  carries  on  a  lawful  trade,  and  that  there  was 
nothing  in  his  handbill  that  held  out  to  the  world  that  he 
will  connive  at  or  sanction  dishonesty  in  any  way.  The 
defendant,  in  his  articles,  says  that  the  handbill  so  disse- 
minated has  the  tendency  that  he  has  imputed  to  it,  and 
it  appears  to  me  that  your  consideration  will  be  confined 
entirely  to  the  application  of  the  principle  I  have  men- 
tioned. The  article  with  reference  to  Alderman  Humphery 
has  nothing  added  by  the  editor  to  the  remarks  of  the 
magistrate;  and  in  the  article  of  the  15th,  in  which  the 
tendency  is  imputed,  I  can  find  no  single  word  directly  or 
by  implication  disrespectful  to  the  plaintiff  as  a  private 
individual  or  as  a  member  of  society.  I  do  not  find  a  word 
said  against  him  as  an  individual  stepping  aside  from  the 
honest  part  of  the  community,  and  wilfully  going  with  the 
dishonest,  or  going  beyond  the  tendency  of  the  handbill ; 
but,  bad  the  defendant  said  one  word  against  him  with 
reference  to  the  plaintiff's  private  life,  or  his  mode  of 
managing  his  business,  I  should  have  felt  myself  bound 
to  say  there  was  no  excuse  of  publication.  Then,  if  Paris 
puts  forward  a  handbill,  and  draws  public  attention  to  it, 

(a)  Vide   Hibbt    v.    Wilkinson,      was  cited  and  acted  on  by  the  same 
VoL  I.  p.  I0S,  where  die  paatage      learned  Judge. 
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which,  in  the  opinion  of  the  editor,  is  most  dangerous  to 
honesty,  and  holds  out  a  temptation  to  servants  to  depart 
from  their  duty,  it  may  be  the  editor  will  be  able  strictly 
to  excuse  before  a  jury  the  remarks  he  has  made,  if  in 
their  judgment  they  are  well  founded  and  wholly  appli- 
cable to  it.  If  you  consider  the  handbill  issued  by  the 
plaintiff  has  the  dangerous  tendency  attributed  to  it  by 
the  defendant,  then  the  editor  has  done  that  which  may  be 
salutary  for  the  community  in  preventing  such  encourage- 
ments being  given,  and  that  he  has  not  been  actuated  by 
malice  against  the  plaintiff,  but  from  a  desire,  founded  on 
the  principles  of  fair  dealing  and  honesty,  to  prevent  such 
temptations  being  held  out  to  dishonesty. 

Verdict  for  the  defendant. 


Trinity  Term. 

The  defendant 
having  said  of 
a  trader  in  his 
shop,  before 
customers, 
that  wholesale 
dealers  were 
going  to  close 
their  accounts 
with  him  and 
to  shut  him 
up : — Held, 
that  it  was  for 
the  jury,  whe- 
ther these 
words  imputed 
actual  or  likely 
insolvency. 


Coram  Bramwell,  B. 
GOSTLING  t;.  BROOKS. 

ACTION  for  slander  on  the  plaintiff  as  a  trader;  the 
words  laid  being,  "  A.,  B.  and  C.  have  closed  their  accounts 
with  you ;  and  we  are  going  to  shut  you  up." 

Inuendo,  that  the  plaintiff  was  insolvent,  or  likely  to 
be  so. 

Plea :  not  guilty. 

M.  Chambers  and  Robinson  for  the  plaintiff. 

Tozer,  Serjt.,  and  T.  Jones,  for  the  defendant. 

There  had  been  dealings  between  the  defendant,  a  whole- 
sale manufacturer,  and  the  plaintiff,  a  retail  dealer,  and 
the  former  had  applied  repeatedly  for  his  account;  and 
at  last,  irritated  by  the  delay,  had  used  some  language 
to  the  plaintiff  in  his  shop,  and  before  one  or  two  cus- 
tomers, as  to  which  both  the  plaintiff  and  defendant  gave 
contradictory  evidence.  The  plaintiff  swore  to  the  words 
as  laid.    The  defendant  swore  that  he  only  said  that  A., 
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B.  and  C.  were  about  to  close  their  accounts,  by  reason        i860, 
of  the  plaintiff's  delay  in  his  payments;  and  he  denied      r^^^ 

1  J  r    J  J  GOSTLINQ 

that  be  said  the  plaintiff  would  be  "  shut  up."     He  also  «• 

swore  (and  this  seemed  to  be  conceded),  that  he  had  no 
intention  to  impute  insolvency ;  but,  on  the  other  hand, 
the  plaintiff  and  his  witnesses  gave  evidence  to  show  that 
the  imputation  was  understood  to  point  to  insolvency. 

For  the  defendant  it  was  urged  that  the  words  only 
meant  that  the  wholesale  houses  would  not  deal  with  the 
plaintiff. 

Bramwell,  B.,  left  it  to  the  jury  whether  the  words 
were  spoken  with  the  meaning  ascribed  to  them  in  the 
declaration,  telling  them  that  if  so  they  were  libellous  (a). 

Verdict  for  the  plaintiff  (6),  damages  50/. 

(a)  See    Brown    v.   Smith,    22      damages    reduced    there    having 
L.  J.,  C.  P.  151.  been    no    evidence   of  substantia] 

(6)  Upheld   in  banco,  but    the      actual  damage  or  of  actual  malice. 


Coram  Martin,  B. 
CHITTENDEN  v.  DAY. 

rry  Trinity  Term, 

JL  ROVER  by  the  plaintiff  as  assignee  of  one  Grainger,  A  memoran- 

.  dum  stamped 

an  insolvent.  a8  a  receipt 

Pleas :  not  guilty  and  not  possessed.  r^Icted^bT. 

The  defendant  had  seized  Grainger's  stock  under  a  bill  cau8e  requiring 

.  a  stamp  as  an 

of  sale  to  him,  which  the  plaintiff  contended  was  fraud u-  agreement,  an 
lent  as  against  creditors.  th^hire  of  °F 

Francis,  for  the  defendant,  tendered  in  evidence  the  §J£  valuers* 
following  documents :-  b/^etet 

"  I,  J.  Day,  do  hereby  agree  to  let  J.  Grainger  have  the  the  receipt,  was 

r      .  ..  r      ,  ,   .  ,  i  jri-  ne^  n0t  to  re" 

use  of  the  whole  of  the  things  1  purchased  ot  him  as  per  quire  a  stamp, 
receipt  dated  October  6th,  1857,  in  consideration  of  which  tne  hire  not 

appearing  to 
exceed  the  amount  of  20/.,  and  the  rejected  receipt  allowed  to  be  looked  at,  with  reference 
to  the  real  date  of  the  transaction,  and  in  order  to  show  fraud. 
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1860.  he  is  to  pay  me  10*.  per  week,  such  payments  to  become 
due,  &c.  And  he  also  agrees  to  give  up  the  articles  men- 
tioned in  the  receipt  in  good  working  order/'  &c. 

The  receipt  referred  to  was  in  these  terms,  and  had  a 
receipt  stamp  only : — 

"  Received  of  J.  Day  100/.,  being  part  payment  of  170/., 
for  seven  horses,  nine  vans,  &c,  which  J.  Day  agrees  to 
let  me  use,  free  of  expense,  until  December,  when  the 
balance  of  the  purchase-money  is  to  be  paid." 

The  receipt  was  rejected  as  containing  an  agreemtnt{a)\ 
and 

M.  Chambers  objected  that  the  subject-matter  of  the 
agreement,  by  reference  to  the  receipt,  appeared  to  be  of 
the  value  of  20/.  and  upwards,  and  required  a  stamp  (b). 

Martin,  B.,  consulted  the  Judges,  who  were  sitting  in 
an  adjoining  chamber  in  banco,  and  said  that  they  were 
not  agreed  that  the  document  (which  must  be  looked  at  by 
itself)  required  a  stamp,  and  therefore  he  should  rule  that 
it  did  not  require  one. 

M.  Chambers,  in  cross-examining  the  defendant,  pressed 
him  as  to  the  date  of  the  transaction — referring  to  the 
receipt  with  that  view — 

Francis  objected,  the  receipt  having  been  rejected ;  but 

Martin,  B. — It  may  nevertheless  be  looked  at  for  a 
collateral  purpose,  as  to  show  fraud.  It  has  been  often  so 
held  (c). 

Verdict  for  plaintiff*. 

M.  Chambers  and  Gibbons  for  the  plaintiff. 

(a)  Von  Dedalzen  v.  Swann,  20  matter  would  mean,  not  the  goods, 

L.  J.,  Exch.  50.  but  the  hire. 

(6)  See  Lloyd  v.  Mantell,   19  (c)  Williams  ?.  Geary,  10  M.& 

L.J.,Q.B.  \92;  SempUv.Steinan,  W.  296;  Holmes  y.   Sucmilk,   21 

8  Exch.  622;    that  the  subject-  L.  J.,  Exch.  312. 
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CLARK  v.  HOLMES. 

a  Trinity  Term. 

.iLCTION  on  a  bill  of  exchange  drawn  by  the  plaintiff,  Where  the  ac- 
dated  24th  April,  1854,  and  accepted  by  the  defendant,  for  %^££*** 
99/.,  "  for  value  of  goods  received."  uP°n  »  bU1 

*  °  ##        of  exchange 

Plea :  that  the  defendant  accepted  the  bill  on  the  faith  pleads  only 

that  it  was 

of  receiving  certain  goods  which  the  plaintiff  promised  to  given  for  goods 
sell  and  deliver  to  him  at  the  time  of  the  acceptance,  and  orfo^lome^ 
the  sale  and  deliver}'  of  which  goods  were  the  consideration  oth.er  conside- 

ration  which 

for  the  said  acceptance;  but  no  part  of  the  goods  have  has  failed,  the 
been  sold  or  delivered  to  the  defendant,  and  there  never  a  righto  be" 
was  any  value  or  consideration  for  the  acceptance  or  pay-  fifa*  but  lhe 

J  *  r   J     whole  onus  of 

ment  of  the  bill  by  the  defendant.     Issue.  proof  is  upon 

him,  and  he 

Day,  for  the  defendant,  claimed,  and  was  allowed,  the  is  bound  to 
right  to  begin,  and  called  the  defendant,  who  admitted  that  the  goods 
that  he  had  received  goods  to  the  value  of  11/.,  but  swore  delWenjd1©^ 
positively  that  he  had  received  no  more  from  the  plain-  that  the  con- 

J  *  *  sideration  has 

tiff,  although  the  bill  was  given  for  goods  to  the  amount  failed  •«  toto, 
of  99/.,  which  were  to  be  delivered.  *°t  prove  ^ 

M.  Lloyd,  for  the  plaintiff,  called  the  plaintiff  and  his  part,  the  plain- 
foreman  to  prove  orders  of  goods  by  the  defendant  to  that  |{^rr^.Ter8fi,r 
amount,  some  of  which  they  swore  he  took  away,  and  the 
rest  were  packed  up  ready  for  delivery  to  him,  and  they 
believed  had  been  so  delivered,  but  in  consequence  of  the 
lapse  of  time  they  could  not  speak  positively  of  the  actual 
delivery  of  all. 

The  goods  admitted  to  have  been  received  by  the  de- 
fendant had  not  been  returned. 

Day,  upon  this,  claimed  the  verdict,  contending  that,  as 
the  contract  was  an  entire  one,  and  had  not  been  fulfilled, 
the  plaintiff  could  not  recover  on  the  bill  (a);  but 

Martin,  B. — The  action  is  an  undefended  one  as  to 

(a)  See  Stone  *.  Rogers,  2  M.  M.  &  W.  7;  Trickey  v.  Lame,  6 
&  W;  443  ;   Wells  ▼.  Hopkins,  5      M.  &  W.  278. 
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1860.  11/.  And  as  to  the  rest,  the  onus  is  upon  the  defendant  of 
satisfying  the  jury  that  he  has  not  received.  You  should 
give,  therefore,  a  verdict  for  the  plaintiff  for  the  whole 
amount,  deducting  only  the  price  of  such  of  the  goods  as 
you  are  satisfied  were  not  delivered.  For  the  bill  itself  is 
prima  facie  proof  that  the  whole  were  delivered,  and  that 
there  was  consideration  for  the  whole  amount 

Verdict  for  the  plaintiff  for  11/. 


Coram  Cockburn,  C.J. 

OLDFIELD  v.  PRICE  (Secretary  of  the  General  Fire 

Assurance  Company.) 

Trinity  Term.     _. 

&aMe,  thatan  jJECLARATION,  that  the  Company,  on  divers  days 

maintained  by  an(l  times,  broke  and  entered  the  house  and  shop  of  the 

*P*??°in"  plaintiff,  and   ejected    him  therefrom,  and    kept  him  so 

against  the  in-  ejected  for  a  long  time,  and  seized  his  goods,  by  means  of 

taking  and  which  he  was  prevented  from  carrying  on  his  business,  &c. 

senior^ FoTan  Pleas :  1 .  As  to  the  trespasses  to  the  house  and  shop 

unreasonable  after  the  25th  March,  1858 ;  not  guilty. 

time,  of  his  \  '  &        J 

premises,  and        2.  (To  the  same.)  Not  possessed. 

after  a  fire?  3.  (To  the  same.)  Leave  and  licence. 

But  held,  that       4   (T0  the  game#)  As  to  the  trespasses  after  the  25th 

a  plea  of  v  '  r 

payment  into  March ;  that,  before  action,  the  defendants  satisfied  and 

trespasses  up  discharged  the  plaintiff's  claim  by  entering  into  an  agree- 

time^dmitted  ment  °f  reference  to  arbitration  of  matters  in  difference 

**'  "E  tVhat  between  the  plaintiff  and  the  Company,  and  by  performing 

fendantswere  the  award  made  under  the  submission,  and  paying  divers 

passers.  gumg^  &c#)  wmch  the  plaintiff  accepted  in  satisfaction  and 

discharge  of  the  causes  of  action  pleaded  to. 

5.  As  to  the  residue  of  causes  of  action,  (i.e.  before  the 
25th  March ;)  payment  into  Court  of  25/. ;  to  which  the 
plaintiff  replied  that  it  was  not  sufficient  to  satisfy  the 
causes  of  action  pleaded  to.     Issue. 

Parry,  Serjt.,  and  Joyce  for  the  plaintiff. 
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Hawkins  and  J.  T.  Clark  for  the  defendants.  i860. 

In  1858,  the  plaintiff's  stock,  &c,  was  insured,  but  the     Oldpield 
policy,  though  it  gave  the  Company  an  option  to  reinstate,        pR"'CE 
was  silent  as  to  any  right  to  take  possession  of  the  pre-    (Secretary  of 

raises.  Fire  Assurance 

In  February,  1858,  a  fire  occurred  on  the  premises.  ompany). 

In  March,  the  firemen  took  possession  of  the  premises 
and  the  salvage,  and  kept  possession  until  7th  October. 

The  plaintiff  admitted,  in  cross-examination,  that  he  had 
given  notice  to  leave  the  premises  at  Lady-day. 

In  April,  the  plaintiff's  claim,  which  was  for  a  total  loss 
of  the  stock,  &c,  was  sent  in,  and  referred  to  arbitration, 
and  in  January,  1859,  an  award  for  a  large  amount  was 
made. 

It  did  not  appear  that  the  plaintiff  had  demanded  pos- 
session of  the  premises  before  October,  or  that  he  had 
made  any  claim  before  the  arbitration  in  respect  of  the 
causes  of  action  now  sued  for. 

Hawkins  submitted  that  the  action  could  not  be  main- 
tained, and  cited  Hartley  v.  Moxhay  (a). 

Parry,  Serjt.,  contended  that  there  was  no  right  on  the 
part  of  insurers  to  enter  upon  the  premises  without  the 
leave  of  the  insured,  and  possess  themselves  of  the  premises 
and  salvage;  or  that,  if  there  was  any  such  right,  it  could 
only  be  For  a  reasonable  time,  and  that  here  the  defendants 
had  retained  possession  for  a  long  and  unreasonable 
time  (i). 

(a)  3  Q.  B.  Rep.  701.  authorities  in  law  arising  out  of 

(b)  Probably  the  latter  would  necessity;  as  that  of  the  captain  to 
turn  out  to  be  the  correct  view.  sell  or  sink  the  cargo  of  a  ship; 
There  are  many  instances  of  licences  Vlierboom  v.  Chapman,  1 3  M .  &  W. 
in  law,  apart  from  any  custom  ;  as,  230.  In  the  Year  Books  will  be 
for  example,  the  licence  of  a  land-  found  cases  of  authority  in  law  to 
lord  to  go  on  the  demised  premises  pull  down  a  neighbour's  house, 
to  demand  his  rent,  or  the  creditor  when  on  fire,  to  prevent  the  fire 
to  demand  payment  of  his  debt ;  from  spreading ;  and  there  would 
and  there  are  many  agencies  or  probably  be  an  implied  licence  in 

VOL.  II.  O  F.F.      . 
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the  General 

fire  Assurance 

Company). 


Cockburn,  C.  J. — The  question  whether  such  an  action 
can  be  maintained  does  not  arise  in  this  case,  for  there  is 
no  plea  as  to  the  time  before  the  25th  March,  except  pay* 
ment  into  Court,  which  being  specifically  applied  to  all  the 
days  before  that  date,  admitted  trespasses  on  those  days  (a), 
and  leaves  it  a  mere  question  of  damage.  But  if  it  were 
not  so,  I  shall  not  determine  now,  for  the  first  time,  that 
the  action  will  not  lie. 

For  the  defendant,  the  arbitrator  was  called  to  prove 
that  the  plaintiff  had  claimed  the  full  value  of  the  goods, 
from  which  was  deducted  the  value  of  the  salvage  he  had 


law  to  the  insurance  company  to 
enter  and  temporarily  occupy  tlie 
premises  for  a  similar  purpose,  and 
perhaps  for  the  purpose  of  salvage. 
But  whether  to  exclude  the  owner 
or  not  would  be  a  more  difficult 
question.  .  For  it  is  a  question 
whether,  even  under  a  distress,  the 
landlord  can  exclude  the  tenant 
from  the  premises ;  Woods  v.  Dur- 
rani, 16  M.  &  W.  149;  16  L.  J., 
Ex.  313.  A  sheriff  staying  in  pos- 
session too  long  under  a  fi.  fa.  is 
liable  in  trespass ;  Ash  v.  Duwnay, 
8  Ex.  237.  In  the  present  case  the 
declaration  charged  an  expulsion, 
and  the  plea  up  to  the  25th  of 
March  admitted  an  expulsion,  vide 
supra,  p.  80 ;  and,  as  to  the  period 
beyond  that  date,  the  defendants 
relied  on  the  doctrine  that  a  tenant 
once  expelled, and  his  interest  having 
terminated,  and  he  not  having  re- 
entered, could  not  maintain  tres- 
pass; Brown  v.  Not  let/,  3  Exch. 
Rep.  219;  18  L.  J,  Exch.  391. 
As  to  licence  implied  from  contract, 
see  Hewitt  v.  I  sham,  21  L.  J., 
Exch.  35.  As  to  licence  involved 
in  custom,  see  Griffiths  v.  PuUs- 
ton,  13  M.  &  W.  358;  14  L.  J., 
Exch.  33. 
(a)  See   Perren  v.    The   Mon- 


mouthshire Railway  Company,  22 
L.  J.,  C.  P.  162;  where  it  was 
held,  that,  though  in  a  general  count, 
the  plea  of  payment  into  Court 
admits  no  cause  of  action  (beyond 
the  amount  paid  in),  it  is  other- 
wise as  to  a  special  count.  And 
according  to  the  principle  of  other 
cases,  Morris  v.  Jones,  1  Q.  B. 
Rep.  397,  it  should  seem  that  if  the 
plea  is  specifically  applied,  it  may 
have  the  same  effect.  It  has  in- 
deed been  held,  that  the  plea  of 
payment  into  Court  cannot  have 
special  allegations  as  to  matters  of 
fact  affecting  the  validity  of  the  de- 
fence ;  Key  v.  Thimbleby,  6  Exch. 
692;  20  L.  J.,  Exch.  292;  Norwood 
v.  Pitt,  28  L.  J.,  Exch  212;  but 
there  is  nothing  to  preclude  the  plea 
from  being  specifically  applied  to 
any  portion  of  the  claim,  and  the 
form  given  pre- sup  poses  that  it  may 
be  pleaded  as  to  part  of  the  causes  of 
action.  No  doubt  it  may  be  pleaded 
generally  as  to  part,  merely  stating 
the  amount,  but  it  may  also  be 
pleaded  to  particular  acts  or  tres- 
passes, or  the  trespassing  at  parti- 
cular times  or  places;  and,  if  so, 
admits  them.  See  TuttershaU  v. 
Parkinson,  16  L.  J.,  Exch.  196. 
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sold,  and  that  he  made  no  claim  for  the  detention  of  the        i860, 
premises  or  the  salvage.     It  was  further  shown  that  the     Z^^0^^ 

r      ,  .  .  .  j  Oldpield 

plaintiff  was  on  the  premises  continually,  and  never  de-  v. 

,    *  Price 

manded  possession.  (Secretary  of 

It  appeared*  however,  that,  by  reason  of  depredations,  the  General 
part  of  the  salvage  was  lost  while  the  Company's  men  were  Company). 
in  possession. 

The  rent  of  the  premises  was  60/.  a  year. 

Cock  burn,  C.  J.  (to  the  jury). — The  question  is  as  to 
the  amount  of  damage.  If  the  plaintiff  was  not  tenant 
after  the  25th  of  March,  then  he  is  not  entitled  to  damages 
after  that  period.  But,  if  you  think  the  tenancy  was  not 
put  an  end  to,  find  for  the  plaintiff,  for  such  damages,  if 
any,  as  you  think  him  entitled  to,  or  for  such  an  amount 
beyond  the  sum  paid  into  Court  as  you  think  the  plaintiff 
is  entitled  to,  for  the  time  before  that  date. 

Verdict  for  the  plaintiff,  75/. 


CLARK  and  others  v.  SMYTH  1ES. 

A  Trinity  Term. 

.iLCTION  for  work  done  and  commission  earned,  and  rn  the  absence 
money  paid,  as  auctioneers  and  estate  agents :  the  particu-  of  any  ex?TeM 

.     .  contract,  auc- 

lars  claiming  517/.  tioneersare 

-rn  as\s\i  •     i   i       i  i  .     'entitled  to  rea- 

rleas :  except  as  to  400/.,  never  indebted ;  and  as  to  80nable  remu- 
that  amount,  payment  into  Court.      Issue:  that  it  was  not  JJJJ^^" £[_ 
sufficient  to  satisfy  the  claim.  vate  contract» 

J  effected 

Lush  and  Prentice  for  the  plaintiffs.  through  their 

1  instrument 

Gray  and  Powell  for  the  defendant.  tality,  even  al- 

*  though  by  the 

In  August,  1854,  the  defendant  wrote  to  the  plaintiffs  act  or  default 

JT  .  .  of  the  vendor 

to  the  effect  that  he  had  an  estate,  described  in  an  ad-  the  contract  is 
vertisement  he  enclosed,  and  which  he  had  tried  to  sell  by  "is  for  die  jury 
private  contract,  and  he  desired  to  know  the  terms  on  which  whether  the. 

r  (  '  same  com  mis - 

the  plaintiffs  would  sell  it  by  auction.     The  advertisement  eion  as  on  sales 

by  auction  is 
reasonable ;  and,  tembU,  that,  apart  from  express  contract,  they  would  be  entitled  to  the 
expenses  of  abortive  attempts  at  sale ;  but  it  would  not  be  reasonable  that  the  auctioneer 
should  charge  not  only  expenses  and  a  fixed  fee,  but  also  commission. 

g2 
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1860.        was,  "To  be  sold,  together  or  in  lots,"  &c.   The  plaintiffs,  in 

l^*^      answer,  wrote,  enclosing  their  scale  of  charges  by  comrais- 

and  Othert     sion,  and  stating  that  they  charged  the  commission  if  the 

mm 

Smttbibs.  estate  was  sold  before,  at,  or  within  six  months  after  the 
time  of  auction,  and  if  not  sold  within  that  period,  then 
their  charges  would  be  a  fee  of  thirty  guineas,  exclusive  of 
expenses.  The  scale  of  charges  by  commission  was,  1 ,000/., 
five  per  cent. ;  up  to  2,000/.,  five  per  cent,  for  one  half  and 
two  and  a  half  for  the  other;  up  to  5,0002.,  two  and  a 
half  per  cent. ;  to  10,000/.,  two  per  cent. ;  to  20,000/.,  one 
and  a  half  per  cent. ;  above  20,000/.,  one  per  cent  It  was 
added  that  it  made  no  difference  whether  the  estate  was 
sold  in  one  lot  or  several,  the  charge  being  on  the  total 
amount  realized  bv  sale. 

In  October,  1854,  the  defendant  saw  the  plaintiffs,  and 
desired  them  to  sell,  either  by  auction  or  by  private  con- 
tract, intimating,  at  the  same  time,  that  he  should  continue 
his  own  efforts  to  sell. 

On  the  6th  November,  the  defendant  entered  into  a 
contract  with  one  Cuddon  (introduced  by  the  plaintiffs)  for 
the  sale  of  two  manors  (part  of  the  estate),  for  3,000/.  This 
sale  was  rescinded  by  the  defendant,  and  the  manors  were 
resold  by  him  to  one  Wilson. 

On  the  8th  November,  1854,  an  abortive  sale  by  auction 
took  place  at  Hereford. 

On  the  8th  May,  1 855,  six  months  after,  this  abortive 
attempt  at  a  sale  by  auction  expired. 

During  the  years  1856  and  1857,  the  plaintiffs  continued 
their  endeavours  to  sell  the  rest  of  the  estate,  and  from  time 
to  time  advertised  the  property.  So,  during  1858  and  up 
to  April,  1859,  there  was  another  abortive  sale  by  auction, 
in  London. 

In  April,  1859,  the  defendant  intimated  to  the  plaintiffs 
that  he  had  nearly  concluded  a  contract  of  sale,  and  that 
further  operations  were  to  be  suspended. 

In  August,  1859,  the  sale  was  completed,  for  13,800/. 
net. 
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In  December,  1859,  the  plaintiffs  sent  in  their  account 
of  what  the  amount  was,  517/.,  comprising  commission  on 
the  3,000/.  and  also  on  the  13,800/.;  30  guineas  and  the 
expenses  for  the  abortive  sales  by  auction  in  Hereford  and 
Loudon,  and  the  expenses  of  advertising,  &c.  The  defend- 
ant objected  to  the  claim  on  the  ground  that  there  had 
been  no  sale  within  the  six  months  mentioned  in  the 
original  contract  (which,  he  contended,  was  the  only  one 
ever  entered  into);  that,  therefore,  the  plaintiffs  could  not 
charge  the  fee  of  thirty  guineas,  as  well  as  expenses,  for 
these  two  abortive  sales  by  auction;  that  the  sale  to 
Cuddon  proved  abortive,  and  the  sale  to  Wilson  was  with- 
out the  plaintiffs'  agency.  The  plaintiffs,  on  the  other 
hand,  contended  that  the  original  contract  applied  to  the 
two  abortive  attempts  at  sale,  and  that,  as  to  the  sale  by 
private  contract,  they  were  entitled  to  remuneration  on  a 
quantum  meruit,  and  their  expenses;  that,  as  to  both  the 
actual  sales,  they  were  entitled  to  commission;  that  the 
sale  to  Cuddon  having  been  once  completed,  but  rescinded 
by  the  defendant,  was  not  the  less  a  sale  for  which  they 
were  entitled. 

One  of  the  plaintiffs  was  now  called  to  prove  directions, 
after  the  six  months  had  expired,  to  sell  by  private  con- 
tract, and  these  directions,  they  contended,  created  new 
contracts. 

The  defendant  was  called  to  show  that  these  were  only 
modifications  of  the  original  contract. 

It  appeared  that  there  were  errors  in  the  items  for  ad- 
vertising, reducing  the  claim  to  533/. 

The  defence  was,  that  there  was  no  retainer  after  the 
original  one,  and  that  the  400/.  paid  into  Court  covered 
the  first  and  second  sales. 

Cock  burn,  C.  J.  (to  the  jury). — The  question  is,  whether 
the  plaintiffs  are  entitled  only  to  recover  upon  the  first 
contract  or  upon  others.  Now,  if  they  are  only  entitled 
under  the  first,  they  are  not  entitled  at  all  as  to  sale  by 
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private  contract,  for  there  was  no  sale  within  the  six 
months.  As  to  the  sale  to  Cuddon,  it  appears  to  me  that, 
as  it  was  once  a  complete  contract,  and  the  defendant  chose 
to  rescind  it,  the  plaintiffs  are  entitled  to  their  commission 
upon  it,  but  I  will  reserve  that  point  if  necessary.  As  to 
the  first  attempt,  the  defendant  could  have  bad  no  answer 
if  the  plaintiffs  had  sent  in  their  bill  immediately  after  the 
first  six  months  had  elapsed,  and  there  does  not  appear  to 
be  any  answer  to  it  now.  As  to  the  other  attempt  at  sale 
by  auction,  probably  the  original  contract  applies.  As  to 
the  final  sale  by  private  contract,  that  is  not  provided  for 
by  the  original  contract,  and  therefore  it  appears  to  come 
to  a  question  of  reasonable  remuneration.  But  the  plain- 
tiffs could  not  (in  the  absence  of  any  express  contract)  be 
entitled  both  to  their  fee  and  expenses  and  also  to  commis- 
sion. They  may  have  it  either  way  as  you  may  think 
reasonable,  but  not  in  both  ways. 

The  jury  found  55/.  beyond  the  amount  paid  into  Court, 
excluding  the  amount  charged  for  the  commission  upon 
the  sale  to  Cuddon,  as  to  which  the  point  was  reserved ; 
but 

Prentice,  for  the  plaintiffs,  relinquishing  that  part  of  the 
claim,  the  leave  was  withdrawn,  and  the  postea  stood. 

Verdict  for  the  plaintiffs,  55/. 


Guildhall,  coram  Hill,  J. 

FENWICK  v.  BRINKWORTH. 

.A.CTION  for  use  and  occupation  of  a  house. 
Plea:  never  indebted. 

Manisty  for  the  plaintiff. 

C.  Wood  for  the  defendant. 


Trinity  Term. 

Evidence  to 
show  not  that 
an  agree- 
ment in  writing 
wai  a  mere 
blind  and  never 
intended  to 
have  any 
operation  at 

all,  but  that  it  was  only  to  have  a  partial  operation  :  —Ueld,  inadmissible!  as  in  effect  alter- 
ing by  parol  the  terms  of  the  written  agreement. 
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Ofte  M  ilner  had  built  the  house  and  mortgaged  it  to  the 
plaintiff.  Designing  it  for  a  public-house,  he  had  agreed 
with  the  defendant,  in  February,  before  it  was  completed, 
to  let  it  to  him,  and  the  plaintiff  had  assented,  and  had 
entered  into  such  an  agreement  in  writing,  under  which  the 
defendant  had  occupied. 

C  Wood,  for  the  defendant,  cross-examined  to  show 
that  this  was  only  done  as  a  sham  in  order  that  the  defend- 
ant might  produce  the  agreement  before  the  magistrates  to 
show  that  he  was  tenant,  and  thus  to  obtain  a  licence;  and 
when  the  case  for  the  plaintiff  was  closed,  he  proposed  to 
prove  that  it  was  arranged  with  Milner  that  be  should  go 
into  the  bouse  and  obtain  the  licence,  but  that  he  was  not 
to  be  called  upon  to  pay  rent,  but  be  allowed  100/.,  to  hold 
until  the  house  was  sold;  that  he  signed  the  agreement 
with  Milner,  who  said  it  would  be  necessary  also  to  sign 
one  with  the  plaintiff,  the  mortgagee,  and  that  the  defend- 
ant did  so  sign  it,  but  that  it  was  distinctly  understood  be- 
tween the  defendant  and  the  plaintiff  that  the  plaintiff  was 
not  to  be  called  upon  to  pay  rent. 

Hill,  J. — That  would  be  to  alter  the  terms  of  the  agree- 
ment by  parol  (a).  And  I  rule  that  such  evidence  cannot 
be  received. 

Thereupon  C.  Wood  yielded  to  a 

Verdict  for  plaintiff. 


(a)  Not  to  show  that  the  agree- 
ment was  to  have  no  effect  or  ope- 
ration at  all,  and  was  altogether  a 
sham ;  and  so  no  agreement.  For 
it  teas,  according  to  this  case,  to 
have  some  operation ;  since,  under 
it,  the  defendant  was  to  be  and  did 
really  become  tenant,  and  was  to 
hold  until  the  house  was  sold.  Evi- 
dence is  always  admissible  to  show 


that  an  alleged  agreement,  whether 
in  writing  or  not,  "  never  had  any 
legal  existence  or  binding  force, 
either  by  reason  of  forgery  or  fraud, 
or  for  want  of  due  execution  and 
delivery,"  i.  e.  delivery  as  an  agree- 
ment. Taylor  on  Evidence,  747; 
Pym  v.  Campbell,  25  L.  J.,  Q.  B. 
277. 


1860. 


Fbnwick 

V. 

Brinkworth. 
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Trinity  Term. 

An  action 
maintained  by 
a  wife  for  earn- 
ings  after  an 
order  of  a  po- 
lice magistrate 
upon  desertion 
by  her  hus- 
band, notwith- 
standing that 
ever  since  the 
desertion  she 
had  been  liv- 
ing in  adultery, 
it  not  appear- 
ing that  she 
had  begun  the 
adultery  before 
the  time  speci- 
fied in  the 
order.    Qtuere, 
if  it  had  so  ap- 
peared ? 
Semble,  that 
the  order  not 
having  been 
discharged,  it 
would  have 
made  no  dif- 
ference. 


THOMAS  t>.  HEAD.    • 

ACTION  for  money  lent,  &c. 

Pleas:  1.  Never  indebted. 

2.  That  the  plaintiff,  before  and  at  the  time  of  the  making 
of  the  said  contracts,  was,  and  still  is,  the  lawful  wife  of 
one  H.  Thomas,  and  that  H.  Thomas,  after  the  accruing  of 
the  said  debts  and  causes  of  action,  dissented  and  thence 
continually  hitherto  hath  dissented  from  the  plaintiff's 
suing  for  the  recovery  thereof,  or  taking  any  interest 
therein. 

Replication,  taking  issue  on  the  pleas,  and  also, 

2.  That  before  the  making  of  the  said  contracts  the 
plaintiff  was  deserted  by  her  husband,  and  after  such  de- 
sertion, she  being  then  resident  within  the  metropolitan 
police  district,  applied  to  D.  Jardine,  then  being  a  police 
magistrate,  for  an  order  (a)  to  protect  any  property  she 


(a)  Under  the  Divorce  Act,  20 
&  21  Vict  c.  85,  s.  21,  a  wife 
deserted  by  her  husband  may,  at 
any  time  after  such  desertion,  if 
resident  within  the  metropolitan 
district,  apply  to  a  police  magis- 
trate for  an  order  to  protect  any 
money  or  property  she  may  acquire 
by  her'  own  lawful  industry,  and 
property  which  she  may  become 
possessed  of,  after  such  desertion, 
against  her  husband  or  his  cre- 
ditors, &c. ;  and  such  magistrate, 
if  satisfied  of  the  fact  of  such  deser- 
tion, &c,  may  make  and  give  to 
the  wife  an  order  protecting  her 
earnings  and  property  acquired 
shice  the  commencement  of  such 
desertion  from  her  husband  and  all 
persons  claiming  under  him,  and 
such  earnings  and  property  shall 
belong  to  the  wife  as  if  she  were  a 
feme  tole ;  provided  that  such  order 


shall,  within  ten  days  after  the 
making  thereof,  be  entered  with 
the  registrar  of  the  County  Court 
within  whose  jurisdiction  the  wife 
is  resident;  and  that  it  shall  be 
lawful  for  the  husband,  and  any 
creditor,  &c,  to  apply  to  the  Court 
by  whom  such  order  was  made  for 
the  discharge  thereof.  Provided 
also,  that  if  the  husband,  or  any 
creditor  of  or  person  claiming  under 
the  husband,  shall  seize  or  continue 
to  hold  any  property  of  the  wife 
after  notice  of  any  such  order,  he 
shall  be  liable  at  the  suit  of  the 
wife,  which  she  is  hereby  em- 
powered to  bring,  to  restore  the 
specific  property,  and  also  for  a 
sum  equal  to  douhle  the  value  of 
the  property  so  seized  or  held  after 
such  notice  as  aforesaid.  Provided 
also,  that  if  any  such  order  of  pro- 
tection be  made,  the  wife  shall, 
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might  acquire  by  her  own  lawful  industry,  and  property 
which  she  might  become  possessed  of  after  such  desertion 
from  her  husband,  &c;  and  thereupon  the  magistrate, 
being  satisfied  of  the  fact  of  such  desertion,  and  that  the 
same  was  without  reasonable  cause,  and  that  the  plaintiff 
was  maintaining  herself  by  her  own  industry,  made  and 
gave  to  her  an  order  protecting  her  earnings  and  property 
acquired  by  ber  since  the  commencement  of  such  desertion 
from  her  said  husband,  and  all  creditors  or  persons  claiming 
under  him,  which  order  was,  within  ten  days  after  the 
making  thereof,  entered  with  the  registrar  of  the  County 
Court  of  Westminster,  within  the  jurisdiction  of  which 
Court  the  plaintiff  then  and  during  all  the  time  aforesaid 
was  resident,  and  is  still  in  force.  And  the  plaintiff  says 
that  the  monies  and  causes  of  action  in  the  declaration 
mentioned  were  earnings  and  property  acquired  by  her 
since  such  desertion,  and  that  such  desertion  has  from 
thence  hitherto  continued  and  hitherto  continues.     Issue. 

Robinson  for  the  plaintiff. 

J.  A.  Russell  for  the  defendant. 


I860. 


during  the  continuance  thereof,  be 
and  be  deemed  to  have  been  during 
tuch  desertion  of  her,  in  the  like 
position  in  all  respects  with  regard 
to  property  and  contracts,  and  suing 
and  being  sued,  as  she  would  be 
under  this  act  if  she  obtained  a 
judicial  separation.  As  to  which, 
sect.  25,  ••  In  ever}'  case  of  a  judi- 
cial separation  the  wife  shall,  from 
the  date  of  the  sentence,  and  while 
the  separation  shall  continue,  be 
considered  as  ajeme  sole  with  re- 
spect to  property  of  every  descrip- 
tion which  she  may  acquire,  or 
which  may  come  to  or  devolve 
upon  her,"  &c.  And,  sect.  2Q, 
"  The  wife  shall,  whilst,  so  sepa- 
rated, be  considered  as  a  feme  sole 


for  the  purposes  of  contract,  and 
wrongs  and  injuries  and  suing  and 
being  sued  in  any  civil  proceeding," 
&c.  And  then,  by  the  Divorce 
Amendment  Act,  21  &  22  Vict.  c. 
108,  s.  8  :  "  In  every  case  in  which 
a  wife  shall  have  obtained  an  order 
to  protect  her  earnings  or  property, 
such  order  shall,  until  reversed  or 
dischargtd,  so  far  as  is  necessary 
for  the  protection  of  any  person  who 
shall  deal  with  the  wife,  be  deemed 
valid  and  effectual"  &c.  As  to  the 
right  of  action  of  a  married  woman, 
at  common  law,  for  a  chose  in 
action  acquired  by  her,  see  Dalton 
v.  The  Midland  Railway  Company, 
22  L.  J.,  C.  P.  177. 
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The  plaintiff  stated  that  in  1855  she  had  been  deserted 
by  her  husband,  and  in  July,  1855  (she  was  not  cross- 
examined  as  to  the  precise  date,  and  whether  before  or 
after  the  commencement  of  the  desertion),  she  began  de- 
positing money  with  the  defendant.  On  cross-examination 
she  said  she  had  lived  ever  since  her  desertion  with  one 
Edwards,  who  was  called  and  stated  that  he  had  lived  with 
her  "  five  or  six  years"  (a). 

He  had  paid  her  3s.  a  week  for  looking  after  his  shop, 
besides  certain  perquisites,  and  she  swore  that  the  deposits 
she  made  out  of  her  savings  from  this  source,  and  also 
other  earnings,  amounted  to  40/. 

The  defendant  and  his  wife  were  called  and  denied  the 
evidence  of  the  plaintiff,  except  as  to  a  sum  of  5/.  which 
she  had  given  them  to  keep  for  her,  and  which  they  swore 
she  had  afterwards  given  to  them  for  services  done.  There 
was  no  evidence  of  a  demand  before  this  alleged  gift 

The  order  was  dated  5th  March,  1858(6). 


(a)  He  was  not  cross-examined 
(nor  was  she)  as  to  the  precise  time 
when  this  began ;  nor  perhaps 
would  it  be  material,  since  the 
order,  it  would  seem,  would  stand 
good  until  discharged;  and  the 
Divorce  Act  (vide  supra,  (a),  p.  88) 
expressly  gives  power  to  the  hus- 
band, or  his  creditors,  to  apply  to 
have  it  discharged,  as  it  would  be 
if  it  appeared  that  it  had  been  ob- 
tained on  untrue  statements,  and  if 
the  wife  had  deserted  her  husband 
instead  of  his  having  deserted  her. 

(6)  The  order  was  in  these 
terms  :  "  Whereas  J.  Thomas  this 
day  appeared  before  me,  &c,  and 
complained  that  H.  Thomas,  her 
husband,  about  eighteen  months  ago, 
deserted  her,  &c,  and  the  said  J. 
Thomas,  having  this  day  applied  to 
me  for  an  order  to  protect  money 


and  property  she  may  become  pos- 
sessed of  after  such  desertion,  &c, 
and  I  being  satisfied  of  the  fact  of 
soVh  desertion,  and  that  the  same 
was  without  reasonable  cause,  &c, 
do  hereby  make  and  give  to  her 
this  my  order,  protecting  her  earn- 
ings and  property  acquired  since 
the  commencement  of  such  desertion, 
&c.  The  Divorce  Act  Amend- 
ment Act,  21  &  22  Vict,  c  108,  a. 
9,  provides  that  every  order  which 
shall  be  obtained  by  a  wife,  under 
the  said  Act,  shall  state  the  time  at 
which  the  desertion,  in  consequence 
whereof  the  order  is  made,  com' 
menced ;  and  the  order  shall,  as 
regards  all  persons  dealing  with 
such  wife  in  reliance  thereon*  be 
conclusive  as  to  the  time  when 
such  desertion  commenced.  Quitrc, 
whether  this  order  did  state  "  the 
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Robinson  claimed  the  verdict,  at  all  events  for  this  sum, 
there  being  no  set-off  pleaded ;  but 

Hill,  J. — There  is  no  evidence  of  any  demand  before 
the  alleged  gift;  and  having  been  deposited  to  keep  for  the 
plaintiff,  there  would  be  no  right  of  action  until  demand  (a). 

Robinson  submitted  that  the  alleged  gift  of  that  sum 
was  for  the  jury,  and  proved  a  demand  of  the  whole  sum 
claimed. 

Hill,  J.  (to  the  jury). — The  plaintiff  is  bound  to  make 
out  her  case,  and  if  it  is  in  doubt,  you  should  find  for  the 
defendant.     But  if  you  believe  her,  find  for  the  plaintiff. 

The  jury  said  tbey  were  satisfied  as  to  the  5/.,  but  not  as 
to  the  rest. 

Hill,  J. — Then  find  a  verdict  for  the  plaintiff  for  that 
sum. 

Verdict  for  the  plaintiff,  5/.  (6). 


I860. 


time  at  which  the  desertion  com- 
menced?" and  if  it  did,  whether  it 
was  conclusive  as  against  the  de- 
fendant? Probably  not;  the  in- 
tent of  the  proviso  being  clearly  to 
protect  the  person  dealing  with  the 
wife,  and  its  purview  being  in  his 
favour.  But  then  it  is  conceived 
that  he  could  not  controvert  it  in 
any  action,  but  should  get  the 
order  discharged,  if  fraudulently  ob- 
tained. The  witness  Edwards  ad- 
mitted that  he  had  lived  with  her 
for  five  or  six  years ;  i.  e.,  since 
1855;  and  the  deposits  began  then, 
yet  the  desertion  laid  in  the  order 


was  only  in  Sept.,  1 856.  This  was 
not  observed  at  the  trial. 

(«)  See  Pott  v.  Clegg,  16  M.  & 
W.  321.  Aliter  of  a  debt,  payable 
on  demand,  2  M.  &  W.  223,  the 
distinction  between  a  debt  and  a 
bailment. 

(6)  The  first  instance,  it  is  be* 
lieved,  of  an  action  being  main- 
tained by  a  wife  under  the  Divorce 
Act  for  savings  out  of  her  earnings 
after  a  decree  or  order  for  judi- 
cial separation.  Before  the  act 
they  passed  to  the  husband.  See 
Bird  v.  Pegrum,  22  L.  J.,  C.  P. 
166. 
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v— v^/  ADAMS  and  ANoiHER(a)  v.  YEOMAN. 

Trinity  Term.       a 

There  may  be  -olCTION  on  a  bill  of  exchange  for  50/.  (dated  in  1853), 
acausTorof  drawn  by  the  defendant  on  and  accepted  by  one  Ramsay, 
matter  of  ac-      anc|  indorsed  by  one  Weaver  to  the  plaintiff. 

count  thereon  J  * 

by  the  judge  Pleas  (inter  alia):  1.  That  the  bill,  while  in  the  hands 

ontheap-'  °f  Weaver,  was  satisfied  and  discharged  by  Ramsay,  the 
plication  of       acceptor. 

either  party,  r 

under  sect.  3  of  2.  (For  a  defence  on  equitable  grounds),  that  Weaver 
Act  of  1854,  indorsed  the  bill  to  the  plaintiffs,  and  they  received  and 
thouffhriie1"  always  held  and  still  bold  the  same  as  the  agents  of 
H  matter  of        Weaver,  and  to  demand  and  recover  the  amount  of  the  bill 

account"  is  not 

between  the  for  his  use  and  benefit,  and  not  otherwise;  and  that  there 
defendant" but  was  no  other  consideration  or  value  for  such  indorsement; 
between  one  of  an(j  tne  plaintiffs  sue  as  his  agents  and  on  his  behalf;  that 

the  parties  to  r  °  ' 

the  cause  and  Weaver  was  and  is  indebted  to  the  defendant  in  an  amount 
provided  it  is     equal  to  the  plaintiffs'  claim,  and  that  Weaver  indorsed 

otherwise'  tne  *"*'  to  tne  Plaintiffs  f°r  tne  purpose  of  preventing  the 
mixed  up  with    defendant  from  setting  off  the  said  debt  so  due  to  him  as 

the  cause  of 

action  or  de-      aforesaid.     Issue. 

fence. 

J.  Brown  for  the  plaintiffs. 
Hawkins  for  the  defendant. 

There  had  been  interrogatories  administered  to  the  plain- 
tiffs with  the  view  of  showing  that  they  had  not  given 
value  for  the  bill. 

Weaver  was  called  to  prove  the  indorsement  to  the 
plaintiffs  for  valuable  consideration,  and  stated  that  he  was 
indebted  to  them  at  the  time  of  the  indorsement  to  a  con- 
siderable amount. 

But  it  appeared  from  his  examination  that  there  were 
accounts  unsettled  between   him  and  the  defendant,  and 

(o)  The   name   of  one  of    the  Gibum  v.  Vorley,  25  L.  J.,  Q.  B. 

plaintiffs   having  been  omitted  in  75;  Williams  v.  Groves,  Vo\  I.,  p. 

the  writ  by  a  mistake  of  plaintiffs'  341 ;   Robson  v.  Doyle,  3  E.  &  B. 

attorney,   was   added    by   way   of  396. 
amendment    at    chambers.      See 
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also  between  him  and  the  plaintiffs;  and  these  matters 
of  account  being  gone  into  with  a  view  to  the  defences 
pleaded, 

Hill,  J.,  said  these  were  matters  of  account  which  could 
not  be  conveniently  tried  by  the  jury. 

J.  Brown  assented  to  this,  and  suggested  that  these 
matters  might  fitly  and  properly  be  referred  by  his  Lord- 
ship to  arbitration  under  the  Common  Law  Procedure  Act, 
1864,  s.3(a). 

Hill,  J.,  thereupon  went  to  consult  Pollock,  C.  B., 
and  on  his  return,  said — The  course  which  I  shall  pursue  is 
this:  I  shall  postpone  the  matters  of  account,  trying,  first, 
the  other  issues  of  fact  (&),  and  then,  unless  the  matters  of 
account  become  immaterial  (as  they  may),  I  shall  refer 
them  to  arbitration,  by  virtue  of  the  powers  vested  in  me 
by  the  Act  of  Parliament. 

The  cause  was  then  tried  on  the  other  issues,  but,  as  the 
essential  allegations  in  the  pleas  could  not  be  made  out,  the 
defence  failed,  and  the  jury  gave  a 

Verdict  for  the  plaintiff. 


(a)  If  it  be  made  appear,  at 
any  time  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the 
Court  or  a  Judge,  upon  the  applica- 
tion of  either  party,  that  the  mat- 
ter in  dispute  consists,  wholly  or  in 
part,  of  matters  of  mere  account 
which  cannot  be  conveniently  tried 
in  the  ordinary  way,  it  shall  be 
lawful  for  the  Judge,  upon  such 
application,  if  he  think  fit,  to  decide 
such  matter  in  a  summary  manner, 
or  to  order  that  such  matter,  either 
wholly  or  in  part,  be  referred  to  an 
arbitrator  appointed  by  the  parties 
or  to  an  officer  of  the  Court,  upon 


such  terms  as  the  Judge  shall  think 
reasonable.  There  is  no  limitation 
before  trial ;  although,  by  mistake, 
those  words  are  in  the  marginal 
note.  See  Jones  v.  Beaumont,  Vol. 
I.,  p.  336;  Murray  v.  The  Sunder- 
land Dock  Company,  ibid.  179. 

(6)  If  it  shall  appear  to  the 
Judge  that  the  allowance  or  dis- 
allowance of  any  items  in  such 
account  depends  upon  a  question 
of  fact,  fit  to  be  decided  by  a  jury, 
it  shall  be  lawful  for  the  Judge  to 
direct  a  case  to  be  stated,  or  an 
issue  or  issues  to  be  tried.    Sect.  4. 


I860. 


Adams 

and  Another 

v. 

Yeoman. 
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Trinity  Term. 
In  an  action 


EDWARDS  v.  LEVY. 

ACTION  by  a  musical  critic  against  the  proprietor  of 

dismh^afofa  the"  "Daily  Telegraph"  for  a  wrongful  dismissal.  The 
newspaper  declaration  was  upon  a  contract  at  three  guineas  a  week 
for  a  year,  for  a  twelvemonth,  from  the  19th  March,  1860.  General 
^^T  averments. 

angry  expres- 
sions which  Breach,  wrongful  dismissal  within  the  twelve  months. 

neither  support  ° 

a  plea  of  justi-       Pleas:  1.  Denying  the  contract. 

reMin?on°by°         2.  That  the  plaintiff  was  not  ready  and  willing  to  con- 
mutual  assent,    tmue  jn  tne  servjce> 
and  that  an 

isolated  in-  3.  That  the  contract  was  subject  to  the  terms  that  the 

stance  of  neg-       ■   •      .  #«.    »       ■  t   *.  •  i  ■         *r» 

lect  or  inso-  plaintiff  should  From  time  to  time  attend  at  the  office  to 
n^aroundof  rece^ve  instructions  and  directions,  and  should  conduct 
dismissal,  at      himself  in  a  proper  and  respectful  manner;  but  that  he 

all  events  un-  ' 

less  the  inso-  wrongfully,  wilfully,  and  without  reasonable  cause  or  ex- 
such  as  to  be  cuse,  neglected  so  to  attend  at  the  office,  and  neglected 
with't^co16-  to  ^charge  his  duty  on  divers  important  occasions  (a), 
tinuance  of  the  whereby  the  defendant  was  forced  to  employ  other  persons 

employment,  .  . 

and  a  plea  so  to  fulfil  the  duty;  and  the  plaintiff  also,  during  the  said  term, 
\mwrt  several  conducted  himself  towards  the  defendant  in  an  insolent 
if  not  habitual    an(j  unbecoming  manner,  and  grossly  and  publicly  insulted 

instances,  al-  e  J    #       °  J  '  J 

lowed  to  be     .  the  defendant  by  making  divers  false  and  slanderous  accu- 
restricting it  to  sations  against  him  contrary  to  his  duty;  wherefore  the 
<ml  ""on  "he      defendant  discharged  him,  as  he  lawfully  might, 
terms  of  put-         4.  That,  before  breach,  the  agreement  was  by  mutual 

ting  the  plain- 

'  tiff  as  much  as  consent  rescinded. 

possible  in  the 

same  position         Hawkins  and  Matthews  for  the  plaintiff. 

as  if  the  plea 

had  been  ori-         Edwin  James  and  Mundell  for  the  defendant. 

ginally  so 

framed,  and  The  contract  was  entered  into  on  the  19th  March,  1860, 

the  plaintiff  .  '  ' 

had  demurred  and  was  proved  as  laid.  On  the  evening  of  the  7th  April, 
10  lU  Easter  Saturday,  the  plaintiff  went  out  of  town,  leaving  a 

message  for  the  defendant  that  he  should  call  on  Easter 

(a)  See,  us  to  the  effect  of  this,      occasion,  per  Willes,  J.,  26  L.  J., 
and  that  it  imports  more  than  one      Exch   164. 
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Monday,  the  9th,  for  the  purpose  of  obtaining  the  necessary        i860. 
cards  of  admission  to  the  theatre.     Accordingly,  about  a      _ 
quarter-past  eight  o'clock  on  the  evening  of  the  9th,  the  *. 

plaintiff,  having  been,  as  he  said,  accidentally  late,  called 
at -the  office,  and  saw  the  defendant,  in  the  presence  of  one 
or  two  other  persons  employed  on  the  paper.  The  defendant 
appeared  to  have  been  vexed,  and  told  him  he  was  too  late 
to  attend  the  opera  at  that  hour,  for  that  it  would  be  half 
over  by  the  time  he  got  there.  The  plaintiff  answered  that 
he  knew  the  opera  well,  having  heard  it  several  times. 
The  defendant  said  that  he  would  be  too  late,  at  all  events, 
to  abuse  the  orchestra  or  overture,  which  happened  to  be 
new  that  night.  The  plaintiff,  a  little  annoyed,  replied  that 
he  was  not  in  the  habit  of  writing  what  was  not  true ;  and 
that  the  defendant  was  ready  to  abuse  or  praise  for  the 
sake  of  obtaining  advertisements.  The  defendant  was 
angry  at  this,  and  told  him  to  "  leave."  The  plaintiff, 
going  away,  said  he  was  quite  willing  to  do  so,  and  that  if 
the  defendant  desired  his  services  he  must  send  for  him. 
There  was  no  theatrical  critique  in  the  paper  for  that  night. 
Next  morning  the  plaintiff  wrote  to  the  defendant  that  he 
was  perfectly  ready  to  attend  any  of  the  theatres  in  the  dis- 
charge of  his  duty.  The  defendant  replied  that  his  conduct 
had  been  so  insolent,  that,  in  the  absence  of  all  apology, 
he  must  consider  himself  dismissed. 

Hill,  J.  (at  the  close  of  the  case  for  the  defendant). — 
The  special  plea  is  not  proved.  The  first  part  of  it  then 
is  not  pupported.  Then,  as  to  neglect,  although  habitual 
neglect  would  be  a  good  ground  of  dismissal,  there  is  no 
evidence  of  it,  and  an  occasional  neglect  would  be  no  justi- 
fication. So,  as  to  behaving  in  an  unbecoming  manner,  a 
single  instance  of  insolence  on  the  part  of  a  gentleman  em- 
ployed in  such  a  capacity  would  hardly  justify  dismissal; 
and  the  plea  appears  by  its  phraseology  to  impoit  that 
there  were  several  instances  of  it,  if  not  a  continuous  and 
habitual  insolence.     The  plea,  therefore,  must  clearly  be 
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amended,  and  I  will  allow  any  amendment  necessary  to 
try  the  merits  of  the  case.  To  make  the  plea  consistent 
with  the  evidence  it  must  be  confined  to  a  single  instance 
of  unbecoming  behaviour,  since  the  rest  is  not  proved.  It 
cannot  be  permitted  that  the  plea  should  stand  in  its  pre- 
sent form,  since,  after  verdict,  it  would  be  construed  in  a 
sense  which  would  make  it  good  in  law,  and  would  pro- 
bably be  taken  to  mean  that  there  was  an  habitual  course 
of  insolence  or  neglect,  whereas  there  is  no  evidence  of 
such  a  degree  of  misconduct 

Mundell  proposed  to  amend  the  plea  in  accordance  with 
this  view ;  but 

Hawkins  contended  that  this  would  make  the  plea  bad, 
as  a  single  instance  of  neglect  or  insolence  would  not  be  a 
good  ground  of  dismissal,  and  the  plea  as  amended  might 
have  been  demurred  to  if  originally  so  pleaded  (a). 

Hill,  J. — That  is  so;  and  therefore  if  the  amendment 
is  made  the  plaintiff  is  to  be  put  as  much  as  possible  in 
the  same  position  as  if  the  plea  had  been  originally  so 
framed,  and  the  plaintiff  had  demurred.  The  plaintiff 
must  have  leave  to  move  to  enter  the  verdict,  supposing 
the  plea  as  amended  is  found  for  the  defendant,  and 
the  Court  think  that  the  amendment  ought  not  to  be 
allowed  (6). 


(a)  Evans  v.  Powis,  1  Exch. 
Rep.  601. 

(6)  All  such  amendments  as 
may  be  necessary  to  raise  the  real 
question  in  controversy  between 
the  parties  shall  be  allowed,  on 
such  terms,  as  to  costs  or  otherwise, 
as  the  Judge  may  think  fit;  C.  L. 
P.  Act,  1852,  s.  222.  This  has 
been  construed,  in  a  somewhat 
similar  case,  to  mean  the  question 
in  controversy  before  or  at  the  time 
of  suit;  Wilkins  v.  Reed,  15  C.  B. 
Rep.  1 92.  Now  where,  as  here,  the 
plea  of  justification  is  to  be  altered 


so  as  to  accord  with  the  real  facta, 
it  is  plain  that  the  real  matter  in 
controversy  between  the  parties 
was,  whether  on  those  facts  there 
was  a  good  ground  of  dismissal. 
And,  therefore,  if  those  facts  were 
not  disputed  by  the  plaintiff*  at  the 
trial,  clearly  he  ought  to  have  the 
costs  of  that  issue  ;  and  if  no  other 
were  found  for  the  defendant,  the 
general  costs,  for  it  is  clear  the  real 
issue  is  au  issue  of  law,  and  the 
costs  of  the  trial  were  thrown  away 
by  reason  of  the  defendant's  false 
plea. 
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Mundeli  submitted  that  there  was  evidence  in  support      v  186°- 
of  the  other  pleas. 

Hill,  J.  (to  the  jury).— There  are  four  questions  to  be 
left  you. 

1.  Was  the  plaintiff  ready  and  willing  to  remain  in  the 
employment  of  the  defendant  in  the  capacity  and  on  the 
terms  mentioned  in  the  contract?  If  not,  you  must  find 
for  the  defendant. 

2.  Was  the  plaintiff  guilty  of  such  insulting  and  insub- 
ordinate conduct  as  to  be  incompatible  with  the  continu- 
ance of  the  relationship  subsisting  between  him  and  the 
defendant?  If  so,  then  the  defendant  was  justified  in  dis- 
missing him,  and  you  must  find  for  the  defendant  (a). 

3.  Was  there  any  mutual  consent  or  agreement  to  re- 
scind the  engagement  before  the  defendant's  dismissal  of 
the  plaintiff?  I  can  see  no  evidence  of  such  an  agreement 
of  rescission,  and  I  advise  you  not  to  find  it  as  a  fact.  For 
on  the  evidence  it  is  clear  that  the  parties  met  and  were 
angry,  and  that  the  defendant  dismissed  the  plaintiff,  and 
that  the  plaintiff  never  agreed  before  the  dismissal  to  rescind 
the  agreement. 

4.  If  you  find  for  the  plaintiff,  what  is  the  damage? 
The  two  main  questions,  then,  are,  whether  the  plaintiff 

was  ready  and  willing  to  remain  in  the  performance  of  his 
duty  under  the  contract,  and  whether  he  was  guilty  of 
such  insolent  and  insubordinate  conduct  as  precluded  the 
defendant  from  retaining  him  in  his  employ. 

That  depends  upon  your  view  of  the  evidence.  The 
parties  met  and  were  angry ;  some  angry  expressions 
escaped  each  of  them.  The  defendant,  according  to  the 
weight  of  evidence,  first  used  provoking  words ;  the  plain- 
tiff replied  in  the  same  way;  the  defendant  desired  him 
to  go;  the  plaintiff  said  he  was  quite  ready;  and  if  the 
defendant  desired  him  he  must  send  for  him.  That  last  ex- 
pression, coupled  with  the  letter  sent  the  next  morning, 

(a)  See  Horton  v.  M'Murtiy,  29  L  J.,  Exch. 
VOL.  II.  H  P.P. 
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seem  to  show  that  he  was  ready  to  continue  iu  the  employ. 
But  next  day  the  defendant  declared  that  he  deemed  him 
dismissed. 

As  to  the  damages,  you  should  consider  that  the  year 
will  not  expire  until  next  March,  so  that  the  plaintiff  will 
have  had  almost  the  whole  of  it  to  himself. 

Verdict  for  the  plaintiff,  40Z.  (a). 

(a)  See  Goodman  v.  Pocock,  19  L.  J.,  Q.  B.  410. 


COKER  v.  YOUNG. 

-cLCTION  for  work  and  labour  as  a  builder;  the  parti- 
culars claiming  a  balance  as  follows :  — 

On  contract £1,985 


160 
89 

142' 
81 


Trinity  Term. 

On  a  building 
contract 
whereby  ad- 
ditions and 
alterations 
were  not  to 
avoid  it,  but 
to  be  allowed 
for  at  amounts 
to  be  named  by 
the  employer's 
surveyor,  the 
contract  being 
made  up  of  a 
tender  framed 
on  quantities 
calculated  by 
the  surveyor, 
and  specifica- 
tions referred 
to  them,  and 
signed  by  the 
builder  alone : 
— Held,  that 
the  builder 
having  com- 
pleted the  work 
and  claimed 
payment  un- 
der the  con- 
tract, could 
not  claim  for 
work  as  excess 
of  the  "quanti- 
ties" on  which 
it  was  based ; 
nor  for  any 
additions  or 
alterations  be- 
yond the  amount  allowed  by  the  surveyor;  and  that  the  tender  required  a  stamp,  as  a 
minute  or  memorandum  of  agreement. 


Additions,  &c 

Departures  from  specifications 
Work  in  excess  of  the  quantities  calcu- 
lated on  behalf  of  the  defendant 
Separate  work 

Credits  for  payments      . 

Balance       .... 


2,457 
2,173 

£284 


Pleas :  1.  Never  indebted. 

2.  Payment. 

3.  Set-off  for  penalties. 

4.  Arbitrament  by  the  surveyor. 

Hawkins  and  H.  James  for  the  plaintiff. 

Macaulay  and  T.  Chambers  for  the  defendant. 

The  plaintiff  had  signed  a  tender  or  offer  to  do  the  work 
of  building  a  house,  according  to  specifications  and  plans, 
for  1,985/.,  to  be  completed  by  the  19th  June,  1859.    This 
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tender  was  based  on  quantities  calculated  by  defendant's 
surveyor.  The  contract  provided  that  alterations  or  ad- 
ditions should  not  avoid  it,  but  be  allowed  for  as  estimated 
by  the  surveyor.  The  work  was  not  completed  until  Oc- 
tober, 1859.  The  account  was  sent  in  as  above.  The  last 
item  of  81/.  was  admitted,  being  entirely  different  work, 
quite  apart  from  the  contract  as  to  the  house.  The  other 
items  were  disputed.  The  main  items  were,  89/.  for  works 
different  from  those  in  the  specification,  as  a  verandah,  &c; 
161/.  for  additions  and  alterations;  and  142/.  for  work  and 
materials  found  to  be  required  in  excess  of  the  quantities 
as  calculated  by  the  defendant's  surveyor.  The  claim  had 
been  referred  to  the  surveyor,  who  allowed  a  certain  sum 
refused  by  the  plaintiff. 

On  the  statement  of  the  case, 

Hill,  J. — As  to  the  item  of  89/.  for  work  different  from 
the  specifications,  it  seems  to  be  the  same  as  the  first  of 
161/.  for  "  additions  and  alterations"  (for  a  verandah  is  an 
addition) ;  and  then  the  contract  provides  that  they  shall 
be  allowed  for  only  as  estimated  by  the  surveyor.  Then, 
as  to  the  claim  of  142/.  for  work  and  materials  in  excess 
of  the  quantities  estimated  by  the  defendant's  surveyor, 
the  plaintiff  has,  in  his  particulars,  adopted  the  contract, 
claiming  1,985/.  as  per  contract ;  and  he  cannot  be  allowed 
to  blow  hot  and  cold,  and  say  at  the  same  time  that  the  con- 
tract is  not  binding  upon  him.  If  it  was  framed  upon  the 
basis  of  false  calculations  made  by  the  defendant,  that  might 
be  a  reason  for  setting  aside  the  contract  altogether  (a); 


1860. 


(a)  Repudiating  it  when  the 
falsity  wai  discovered ;  Selwuy  v. 
Fogg,  5  M.  &  W.  83. 

Whether  the  question  is  as  to 
the  existence  of  an  agreement  in 
writing,  so  as  to  exclude  parol  evi- 
dence of  its  contents  (Locke it  v. 
Nicklin,  2  Exch.  Rep.  93,  19  L.  J. 
Rep.,  Exch.  403;  Tyrwhitt  v.  Lam- 


bert y  10  A.  &  E.  470) ;  or,  as  to  the 
necessity  for  a  stamp  ( Bet  hell  v. 
Blencoe,  3  M.  &  G.  119,  10  L.  J. 
Rep.,  C.  P.  243;  Beech  in g  v.  West- 
brook,  8  M.  &  W.  411,  10  L.  J. 
Rep.,  Exch.  464;  Voltant  v. 
Fletcher,  1  Exch.  Rep.  20,  16  L. 
J.  Rep.,  Exch.  173;  Clay  i.  Crofts, 
20  L.  J.  Rep.,  Exch.  361 ;   Hegarty 
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but  the  plaintiff  cannot  claim  under  it,  and  set  it  aside  at 
the  same  time. 

Hawkins  applied  to  amend  the  particulars. 

Hill,  J. —  I  will  allow  any  amendment  to  meet  the  jus- 
tice of  the  case,  but  however  the  particulars  are  amended 
the  case  will  not  be  altered  in  substance ;  for  the  contract 
is  conclusive  until  got  rid  of,  and  it  would  still  come  within 


v.  Milne,  23  L.  J.,  C.  P.  151); 
or,  as  to  its  sufficiency  under  the 
Statute  of  Frauds  ( Goodman  v.  G  rif- 
Jitht,  26  L.  J.,  Exch.  145 ;  Sari  v. 
Bcmrdillon,  ibid.  C.  P.  71) ;  or,  ge- 
nerally, as  to  the  completion  of  a 
contract,  whether  in  writing  or  not, 
and  whether  as  to  pleading  or  evi- 
dence (Fremlin  v.  Hamilton,  7 
£xch.  Rep.  308,  22  L.  J.,  Exch. 
105;  Cope  v.  Atkinson,  8  Exch. 
ftep.  185,  22  L.  J.,  Exch.  37; 
Furnttt  v.  Meek,  27  L.  J.,  Exch. 
84);  the  question  did  seem  in 
this  respect  to  be  substantially  the 
same;  viz.,  does  the  document 
contain  all  the  terms  of  the  con- 
tract ?  and  have  they  in  fact  been 
finally  agreed  to  by  both  parties? 
whether  that  assent  be  shown  by 
the  signature  of  both  to  the  docu- 
ment, or  by  its  being  written  by 
one  and  signed  by  the  other,  or  by 
its  being  sent  by  one  side  to  the 
other,  and  retained  and  accepted 
absolutely  and  without  alteration, 
and  acted  on  by  both  parties  as 
containing  the  terms  of  the  agree- 
ment, which  was  the  case  in  the 
-above  case.  There  is  no  doubt 
this  distinction,  that  under  the 
Statute  of  Frauds  the  agreement 
must  be  signed  by  the  party  $ued ; 
but  that  is  by  force  of  the  parti- 
cular provision ;  and  the  terms  of 
the  Stamp   Act  are:  " minute  or 


memorandum  of  agreement,  whether 
the  same  shall  be  only  evidence  of 
a  contract,  or  obligatory  upon  the 
parties  by  Its  being  a  written  in- 
strument," 55  Geo.  3,  c.  184;  and 
whether  it  is  "evidence  of  the 
contract "  is  just  a  question  as  at 
common  law  under  the  rules  of 
evidence ;  and  the  distinction 
drawn  between  what  is  evidence 
"and  what  is  obligatory  from  its 
being  a  written  instrument,"  plainly 
implies  that  the  writing  may  be 
evidence  of  the  contract,  although 
not  signed  by  both  parties;  as, 
where  it  is  signed  by  one  side  and 
accepted  by  the  other  and  acted  on 
by  both,  provided  it  is  -accepted 
without  any  variation  or  alteration 
as  in  the  above  case.  If,  indeed, 
the  terms  are  Varied  from,  all  the 
.cases  show  that  for  no  purpose  is  it 
an  agreement;  or  if  neither  party 
is  bound  by  the  document,  then  it 
neither  excludes  parol  evidence 
nor  requires  a  stamp ;  Ranubottotn 
v.  Tunbridge,  2  M.  &  S.  434;  Stone 
v.  Dowla,  29  L.  J.,  Exch.  122. 
Whether  the  document  does  con- 
tain the  terms,  or  has  been  finally 
assented  to,  is  necessarily  a  matter  of 
parol  proof,  being  just  as  if,  though 
signed  by  both  parties,  the  question 
is  raised,  whether  it  was  intended 
to  take  effect  at  once,  or  at  all? 
Pym  v.Campbell,  25  L.  J.,Q.B.  277. 
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the  general  proviso,  that  no  departures  from  the  contract  1860« 
shall  avoid  it,  but  be  allowed  for  according  to  the  estimate  coker 
of  the  surveyor.      The  case  is  thus  brought  within   the  * 

principle  of  Scott  v.  Avery  (a),  and  the  plaintiff  must  provQ, 
as  part  of  his  ground  of  action,  the  surveyor's  estimate  of 
the  additional  claim. 

Hawkins  thereupon  offered  to  prove  the  surveyor's  allow- 
ance of  a  certain  sum ;  no  certificate  or  written  allowance 
being  expressly  required,  an  oral  allowance  will  suffice. 

Hill,  J. — Clearly  so. 

Hawkins  then  called  the  brother  of  the  plaintiff  (who 
had  looked  after  the  business),  and  produced  the  tender,  as 
follows : — 

"  I  will  undertake  to  complete  the  new  buildings,  &c, 
in  accordance  with  plans  and  specifications  prepared  by 
Mr.  Morgan  (the  surveyor),  for  1,985/." 

This  was  signed  by  the  plaintiff  alone. 

Hill,  J. — You  must  put  in  the  specifications,  or  you 
cannot  go  into  any  question  of  extras. 

The  specifications  were  then  produced,  also  signed  by 
the  plaintiff. 

Hill,  J. — They  must  be  stamped. 

Mathew  urged  that  they  did  not  form  a  contract,  being 
signed  by  only  one  of  the  parties,  and  that  not  the  party 
to  be  charged  in  this  action  (6). 

Hill,  J. — They  do  not  the  less  form  a  minute  or  memo- 
randum of  a  contract  within  the  Stamp  Act. 

The  documents  not  being  stamped,  the  plaintiff  yielded 
to  a 

Nonsuit. 

(a)  8  Excb.  497.  (6)  See  Johnson  v.  W tit  on,  Vol. 

I.  p.  693. 
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EDWARDS  v  PHILIPS. 

Trinity  Term,        . 

The  question,    ACTION  for  money  lent,  and  goods  sold  ;  the  particular 
insolvency,  be-  claiming  a  balance  of  40/. 

the'debtwu  ^ea :  ^at  a^ter  ^e  accrumg  °f  the  causes  of  action,  the 

contracted  plaintiff,  being  a  prisoner  in  actual  custody,  the  Court  for 

final  order,  a  Relief  of  Insolvent  Debtors  (1  &  2  Vict.  c.  110)  duly  made 

the  timely8  an  order,  that  all  his  real  and  personal  estate  should  be 

way  of  aecu-  vested  in  the  provisional  assignee,  whereby  the  causes  of 

dated  before  action  became  so  vested.     Issue. 

the  order,  parol 

evidence  on  Keane  for  the  plaintiff. 

part  of  the 

plaintiff  to  ex-        t.  Atkinson  for  the  defendant. 

plain  this,  and 

to  show  that  fhe  defendant  began  and  proved  that  the  plaintiff,  in 

of  the  trans-      July,  1858,  being  a  prisoner  for  debt  in  Maidstone  Gaol, 

action  was 

later,  was  ad-  petitioned  the  Court,  during  which  time  his  business  was 
betacra party'  carr'ec^  on  by  his  son.  And  a  deed  was  put  in,  dated 
to  the  deed,       August,  1858, executed  by  the  defendant,  and  drawn  out  and 

although  drawn  ,,        ,         .../*»»  i         i  •»  *» 

and  attested  by  attested  by  the  plaintiffs  son:  whereby  in  consideration  of 
the  business,      the  debt  in  question,  the  defendant  assigned  certain  prize 

money  to  the  plaintiff. 

The  vesting  order  was  in  September,  the  discharge  in 
October. 

The  consideration  was  the  sale  of  two  watches  and  some 
cash  lent. 

The  defendant  being  abroad,  the  only  witness  on  his 
side  was  his  wife  ;  on  the  other  hand,  the  plaintiff  and  his 
son,  and  another  witness — the  other  of  the  attesting  wit- 
nesses— proved  that  the  debt  accrued  in  December,  and 
that  the  deed  was  not  really  executed  until  then,  though  it 
had  been  originally  drawn  and  dated  in  August  (a). 

(a)  The    plaintiff    not    having  the  other  attesting  witnesses,  were 

executed  the  deed  was  of  course  at  liberty  to  explain  the  matter, 

not  estopped,  even  if  the  action  had  See  Morgan  v.  Couchman,  23  L. 

been  on  the  deed ;  and  his  son,  and  J.,  C.  P.  36. 
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Blackburn,  J.  (to  the  jury). — The  sole  question   is,        i860. 


Edwards 


whether  the  debt  was  contracted,  i.  e.  a  debt  for  goods 

sold  and  money  lent,  before  the  making  of  the  final  order  v. 

^_  T^HIF  IPS 

in  October.  The  preponderance  of  parol  evidence  is  great; 
but  the  date  of  the  deed  is  entitled  to  very  great  weight,  al- 
though the  explanation  offered  is  for  your  consideration  (a). 

Verdict  for  the  defendant. 

(a)  See  Davit  v.  Jones,  25  L.  J.,  C.  P.  91,  17  C.  B.  634;  Holding  v. 
Elliott,  29  L.  J.,  Exch.  134. 


FOSTER  v.  EADES. 

*  Trinity  Tern. 

-A.CTION   for  not  accepting  goods  agreed  to  be  pur-  Credit  unex- 
chased.     Count  for  the  price  of  goods  sold  [no  count  for  $e™ce  to  a° 
not  accepting  a  bill  of  exchange].  count  for  not 

■       °  &  J  accepting 

Pleas :  denying  the  contract  in  the  first  count,  and  the  good*  if  they 

.  .     .       .  _  have  not  been 

debt  in  the  second.  accepted  ac- 

.     .  cording  to  the 

T.  Atkinson  for  the  plaintiff.  contract. 

Powell  and  T.  Chitty  for  the  defendant. 

On  the  3rd  December,  1859,  the  defendant  agreed  to 
buy  of  the  plaintiff  a  lot  of  timber,  to  be  sent  by  rail;  on 
its  arrival  at  the  station  he  removed  and  re-sold  the  greater 
part,  but  complained  that  the  rest  was  not  according  to 
the  contract,  and  ultimately  refused  to  accept  it.  The 
payment /or  the  whole  was  to  be  by  bill  of  exchange  at  six 
months,  and  the  action  had  been  brought  before  the  six 
months  had  expired. 

A  bill  of  exchange  had  been  sent  to  the  defendant  for 
the  entire  amount  of  the  price,  but  had  not  been  accepted. 

Powell,  for  the  defence,  relied  on  that,  citing  Paul  v. 
JDod  (a),  but 

Blackburn,  J. — That  is  no  answer  to  account  for  not 
accepting  the  goods,  where  the  defendant  has  not  ac- 

(a)  2  C.  B.  800. 
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Foster 

9. 

Eades. 


cepted  them,  (provided  they  were  according  to  contract),  for 
the  very  breach  relied  on  is,  that  he  has  not  accepted 
them ;  and  that  where  the  payment  was  to  be  by  bill,  that 
implies  that  be  has  not  so  paid  for  them,  that  is,  has  not 
accepted  a  bill  for  the  entire  price.  It  was  for  him  to 
tender  such  a  bill,  and  he  not  only  does  not  do  so,  but  re* 
fuses  to  do  so  when  requested,  because  he  refused  to 
accept  the  whole  of  the  goods,  that  is,  he  did  not  accept 
and  pay  for  the  goods  according  to  the  contract,  sup- 
posing they  were  according  to  the  contract.  The  question 
to  be  tried  is,  therefore,  whether  the  timber  was  according 

to  contract  (a). 

Verdict  for  the  plaintiff. 

(a)  This  was  by  consent  referred. 


Trinity  Ttrm. 

If  the  per- 
formance of  a 
contract  he- 
comes,  from 
unforeseen 
circumstances! 
perilous  to  the 
party  entitled 
to  demand  per- 
formance, the 
party  upon 
whom  lies  the 
burden  of  per- 
formance may 
be  justified  in 
pausing  for  a 
reasonable 
time,  in  order 
to  consider  the 
danger,  and,  if 
possible,  com- 
municate with 
the  other 
party;  and 
gutere  whether, 
supposing  the 
parties  could 
not  communi- 
cate, the  dan- 
ger might  not 
excuse  an  ab- 
solute breach  of 


Coram  Erie,  C.  J. 
POLE  and  another  v.  CETOVICH. 

ACTION  by  charterer  against  shipowner  for  not  sailing 
according  to  charter.  The  contract  laid  was,  that  the 
defendant's  ship,  then  at  the  port  of  Gloucester,  should, 
after  discharging  her  outward  cargo,  proceed  to  Havanna, 
and  there  load,  and  being  so  loaded,  proceed  to  Cowes  or 
Falmouth  for  orders,  unless  ordered  from  the  port  of 
loading  to  her  port  of  discharge  direct  or  to  Gibraltar,  for 
orders  to  discharge  at  a  safe  port  in  the  Mediterranean, 
and  thence  as  ordered  to  a  safe  port  within  certain  limits 
in  the  charter  mentioned,  or  as  near  thereto  as  she  might 
safely  get,  and  deliver  the  cargo — excepting  restraints 
of  princes  and  rulers,  &c,  and  all  other  dangers  of 
the  seas  of  whatever  kind.  That  the  ship  proceeded  to 
Havanna,  and  that  then  it  was  agreed  between  the  plain- 
tiffs and  defendant,  that  the  ship  should,  if  so  ordered, 
proceed  with  the  cargo  to  certain  ports  not  within  the 
limits  mentioned  in  the  charter,  to  wit,  Copenhagen,  in 
consideration  of  an  advanced  rate  of  freight. 

contract  ? 
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Averment:  that  the  ship  afterwards  was  at  Falmouth,        i860, 
duly  ordered  by  the  plaintiffs  to  proceed  to  Copenhagen.      V^V-^/ 
General  averment.  jmd  Another 

Breach  :  that  the  ship  did  not,  although  not  preveuted     Cetovich. 
by  any  of  the  excepted  perils,  proceed  to  Copenhagen. 
t  Pleas:  2.  That  the  ship  was  not  duly  ordered  by  the 
plaintiffs  to  proceed  to  Copenhagen  as  alleged. 

4.  That  after  the  ordering  to  proceed  to  Copenhagen, 
and  before  any  default,  the  plaintiffs  revoked  that  order, 
and  ordered  the  ship  to  proceed  to  Plymouth. 

5.  That  after  the  breach  the  plaintiffs  and  defendant 
agreed  that  the  ship  should  sail  to  Plymouth,  and  that  she 
did  so,  and  that  this  was  accepted  in  satisfaction  of  the 
breach. 

Bovill  and  Honyman  for  the  plaintiffs. 

M.  Smith  and  Watkin  Williams  for  defendant. 

The  charter  was  in  November,  1858.  The  ship  was 
Austrian. 

In  April,  1859,  the  defendant  agreed  to  go  to  Copen- 
hagen. 

On  June  18th,  1859,  the  ship  was  at  Falmouth,  and  war 
then  existed  between  France  and  Austria,  and  French 
ships  were  searching  for  Austrian,  so  that  it  was  dan- 
gerous to  leave  a  neutral  port  for  any  port  on  the  continent. 

On  the  28th  June,  the  plaintiffs,  from  London,  desired 
the  defendant  to  proceed  to  Copenhagen.  He  communi- 
cated with  them  through  the  broker  in  London,  and  ex- 
plained the  danger. 

On  the  2nd  July,  the  plaintiffs  then  sent  down  an  agent 
to  see  the  defendant,  who  again  explained  the  peril.  The 
•gent  told  him  to  go  to  Plymouth,  under  protest.  He  said 
he  would  not  go  under  protest,  but  that  if  the  plaintiffs 
gave  him  a  clear  order  he  would  go. 

The  plaintiffs'  agent  then,  on  the  same  day,  gave  this 
order  in  writing. 

"  I  have  now  to  request  that  you  so  proceed,  without 
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Pole 
and  Another 

v. 
Cetovich. 


delay,  to  Plymouth,  and  there  deliver  your  cargo  to  the 
holder  of  your  bill  of  lading." 

There  wa9  no  evidence  of  any  accord. 

Erle,  C.  J.  (to  the  jury). — If  you  think  that  before  the 
defendant  was  guilty  of  any  breach  he  got  a  clear  order  to 
go  to  Plymouth,  you  should  find  for  the  defendant.  The 
first  question  is,  whether  there  was  a  refusal  to  sail  accord- 
ing to  the  contract ;  upon  that  the  question  is,  whether  the 
captain  was  justified  in  pausing  under  the  circumstances  ? 

(The  jury  answered  in  the  affirmative.) 

Then,  did  the  plaintiffs  give  a  "clear  order"  to  sail  to 
Plymouth,  or  was  it  merely  under  protest,  in  consequence 
of  a  refusal  to  sail  to  Copenhagen? 

The  jury  found  that  the  delay  was  reasonable;  and  that 
the  order  was  a  clear  order,  and  not  under  protest;  where- 
upon 

Verdict  for  the  defendant. 


Trinity  Term. 

In  an  action 
on  a  contract 
for  the  deli- 
very of  coal, 
differently  de- 
scribed in  se- 
veral counts, 
but  in  all  de- 
scribed as 
"hand- 


ST.  LOSKY  p.  GREEN  and  others. 

-aLCTION  on  a  contract  to  ship  1 ,000  tons  of  coal  for  the 
plaintiffs. 

The  first  count  laid  the  contract  thus: — That  the  defend- 
ants agreed  to  sell  1 ,000  tons  of  Thomas's  Merthyr  coal, 
of  the  description  called  "  through  and  through,"  to  be 
hand-picked,  at  8s.  9d. 
picked/*  and  it       Breach,  non-delivery  of  coal  of  that  character,  quality 

appearing  that  '  J  ^  J 

the  parties  well  and  description. 

■inHArftfood  be—  

The  second  count  laid  the  contract  as  being  for  1,000 
tons  of  Carr's  Merthyr  steam  coal,  of  the  description  called 
"  through  and  through/'  to  be  hand-picked,  at  8s.  9d.  per 
ton. 

Breach,  non-delivery  of  coal  of  that  character  and  de- 
scription. 


fore  trial  that 
the  real  con- 
troversy be- 
tween them 
was,  whether 
the  coal  was 
to  he  hand- 
picked,  the 
Judge 
amended,  to 

avoid  a  variance,  by  striking  out  all  the  words  of  description  except  the  word  "hand- 
picked,"  and  this  without  the  imposition  of  any  terms. 
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Pleas:  denying  the  agreements  laid. 

2.  (To  the  first  count),  that  after  the  making  of  the 
agreement,  and  before  breach,  the  plaintiffs  and  defendants 
agreed  that  coal  of  a  different  description,  Carr's  Merthyr 
steam  coal  (not  saying  hand-picked),  should  be  substituted, 
and  that  it  was  accordingly  substituted  and  accepted  by 
the  plaintiffs. 

3.  (To  the  second  count),  delivery  of  coals  according  to 
the  contract 

Lush  and  J.  A.  Russell  for  the  plaintiffs. 
Af.  Chambers  and  Joyce  for  the  defendants. 

On  the  8th  September,  1858,  the  plaintiffs  and  defend* 
ants  made  a  contract  for  steam  coal,  of  which  there  was  a 
note  in  writing — "  1,000  tons  of  Thomas's  Merthyr  coal, 
called  '  through  and  through,'  at  8s.  6d.  per  ton." 

The  plaintiffs'  evidence  was,  that  on  a  subsequent  day 
they  met  the  defendants,  and  the  contract  was  altered 
thus:  that  there  was  to  be  the  same  quantity  of  coal  (not 
saying  what  description  by  name),  to  be  hand-picked,  at 
8s.  9d.  per  ton. 

The  bill  of  lading,  dated  27th  September,  1858,  was  in- 
dorsed "  Carr's  Merthyr  Tydvil,"  and  on  the  next  day,  so 
soon  as  it  was  seen,  it  was  rejected  by  the  plaintiffs  as  not 
being  according  to  contract. 

The  evidence  for  the  plaintiffs  was  strong  that  the  coal 
was  not  hand-picked  (i.e.  large  lumps  of  coal  picked  out 
by  the  hand),  but  that  it  was  small  coal  of  the  kind  called 
"  through  and  through"  (i.e.  screened),  and  that  at  least  a 
fourth  part  of  it  was  small  and  almost  entirely  dust. 

Lush  examined  as  to  whether  "  through  and  through" 
was  steam  coal  or  fit  for  steam-engine  purposes  at  all. 

M.  Chambers  objected,  because  the  first  count  laid  the 
contract  to  be  for  "  through  and  through"  coal,  so  that  the 
evidence  would  be  irrelevant  to  the  issue. 

Lush  urged  that  the  real  issue  between  the  parties  was, 


I860. 


St.  Losky 

v. 

Green 

and  Othen. 
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&l  stances  tending — coupled  with  the  fact  that  the  plaintiffs 

v.  told  the  defendants  the  coal  was  required  for  steam  pur- 

Green 

and  Others,     poses,  that  "  through  and  through"  coal  would  not  be  the 
proper  coal — would  be  admissible. 

Erle,  C.  J. — The  question  to  be  tried,  it  is  quite  clear, 
is,  whether  the  coal  was  to  be  hand-picked.  Any  circum- 
stances tending  to  show  that  it  was  to  be  so  are  admis- 
sible. 

The  coal  was  to  be  shipped  to  San  Francisco,  and  exa- 
minations taken  there  were  read  to  show  that  it  was  none 
of  it  "  hand-picked."  Some  of  the  coal  had  been  re-sold 
however. 

At  the  close  of  the  plaintiffs'  case, 

M.  Chambers  submitted  that  they  could  not  sustain 
either  count.  Not  the  first,  for  the  original  contract  had 
not  the  word  "  hand-picked;"  nor  the  second,  because  the 
altered  contract  was  not  for  "  through  and  through"  coal. 

Lush  stated  that  those  latter  words  were  erroneously  in- 
serted, and  applied  to  amend. 

Erle,  C.  J. — Upon  the  evidence,  especially  the  exami- 
nations taken  at  San  Francisco,  it  is  plain  that  the  real 
matter  in  controversy  between  the  parties  always  was  (a), 
whether  the  coal  was  to  be  hand-picked;  therefore  the 
words  "through  and  through"  are  obviously  immaterial, 
and  may  be  struck  out. 

M.  Chambers  then  contended  that  there  was  no  note  in 
writing  of  the  altered  contract  for  "  hand-picked." 

Erlb,  C.  J. — There  was  a  payment,  or  acceptance. 

M.  Chambers, — The  plaintiffs  never  accepted  the  coal 
called  "  Thomas's  Merthyr  coal/'  as  laid  in  the  first  count. 

Erle,  C.  J. — That  only  drives  the  plaintiffs  to  the  second 
count,  for  Carr's  Merthyr  coal. 

(«)  Sm  Wilkin  r.  Reed,  15  C  R  193;  &  C,  23  L.  J.,  C  P.  193. 
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M.  Chambers. — But,  as  Carr's  coal,  it  was  not  accepted. 

Erle,  C.  J. — The  matter  really  in  controversy  between 
the  parties  is,  whether  the  coal,  whatever  might  be  its 
other  description,  should  be  hand-picked.  The  words 
"  through  and  through"  are  to  be  struck  out  as  imma- 
terial, and  for  the  same  reason  any  other  words  of  descrip- 
tion, except  the  word  "  hand-picked."  Whether  the  coal 
was  Carr's  or  Thomas's,  it  should  seem,  did  not  matter,  so 
that  it  was  hand-picked.  It  is  compulsory  on  the  Judge 
to  make  all  amendments  necessary  to  raise  the  real  ques- 
tion between  the  parties  (a). 

Lush  thereupon  applied  to  strike  out  all  the  words  in 
either  count  except  the  word  "  hand-picked,"  and  as  that 
would  make  the  counts  identical,  he  proposed  to  strike  out 
the  first  count  altogether. 

M.  Chambers  objected  that  there  were  pleas  to  both 
counts,  especially  the  plea  to  the  first  count  as  to  a  substi- 
tution of  contract. 

Erle,  C.  J. — That  plea  alleges  an  acceptance  of  coal 
not  hand-picked,  and  therefore,  according  to  the  evidence 
yet  given,  is  disproved;  and  if  it  should  be  proved,  the  de- 
fendants will  have  the  costs  of  that  issue. 

M.  Chambers  pressed  for  terms  as  to  the  amendment. 
There  had  been  the  expense  of  a  commission  to  take  evi- 
dence abroad. 

Erle,  C.  J. — Upon  the  substantial  question,  whether 
the  coal  was  hand-picked. 

M.  Chambers  pressed  for  costs  of  the  amendment;  but 

Erle,  C.  J. — I  allow  the  amendment  asked,  without 
costs. 

The  declaration  was  amended  accordingly. 

Verdict  for  the  plaintiffs. 


1860. 


St.  Losky 

o. 

Green 

and  Otheri. 


(a)   Vide  ante,  p.  96,  n.  (b). 
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Trinity  Term. 

Where  a  docu- 
ment, void  as 
a  lease,  is  ten- 
dered in  evi- 
dence to  show 
the  terms  of 
a  collateral 
agreement 
it  requires  a 
stamp  as  an 
agreement 


Coram  Byles,  •/. 

GOLDEN  v.  TAYLOR. 

JLHE  declaration  alleged  that  the  defendant  had  let  the 
premises  to  one  A.  B.  as  his  tenant,  and,  at  the  time  of 
the  demise  contracted  that  he,  the  defendant,  would  keep 
the  railings,  in  repair;  whereas  he  had  left  a  railing  in  a 
dangerous  state,  for  want  of  proper  repairs,  whereby  the 
plaintiff  had  sustained  an  injury. 

Pleas :  not  guilty,  and  denying  the  alleged  agreement. 

Merewether,  for  the  plaintiff,  proposed  to  prove  by 
parol,  that  after  A.  B.  became  the  defendant's  tenant,  the 
defendaut  agreed  to  the  terms  stated;  but  it  appearing 
that  this  was  by  an  agreement  in  writing  (the  tenant  being 
already  in  occupation), 

Byles,  J.,  ruled  that  it  must  be  produced,  as  it  was 
material  to  the  issue;  and  might  be  material  as  to  the 
cause  of  action ;  for  apart  from  the  stipulations  of  landlord 
and  tenant,  inter  se,  the  tenant  was  liable  to  the  public, 
or  to  strangers ;  and  the  agreement  could  not  be  varied 
by  parol. 

Merewether  then  produced  a  document,  and  tendered  it 
in  evidence  (a). 

It  was  an  agreement,  not  under  seal,  amounting  to  a 
demise  for  five  years,  and  it  was  unstamped.  Being  ob- 
jected to  on  that  ground, 

Merewether  urged  that,  being  void  as  a  lease,  it  did  not 
require  a  stamp,  and  he  cited  Mott  v.  Turnage  (b\  but  did 
not  produce  the  report ;  and 

Byles,  J.,  doubted  if  it  applied  (c);  and  deemed  the 
document  now  tendered  an  agreement  requiring  a  stamp. 

(a)  That  is,  as  evidence  of  the  (6)  Vol.  I.  p.  6. 

contract,  stated  in  the  count  itself  (r)   There  the  document  was  the 

(and  so  understood  by  the  Judge)  lease  itself;  which  would,  if  it  re- 

as  collateral  to  the  lease  itself.  quired  a  stamp  at  all,  require  a 
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Ill 


Thereupon  the  plaintiff  consented  to  withdraw  a  juror.  i860. 


lease  stamp ;  and,  being  void  as  a 
Irate,  would  only  become  evidence 
of  the  terms  of  tenancy,  by  virtue 
of  subsequent  occupation.  The 
document,  indeed,  was  not  put  in  as 
an  agreement ;  but,  tbe  action  being 
trespass  for  a  distress  damage  fea- 
sant, tbe  sole  question  was  as  to  the 
extent  of  the  locus  in  quo  ;  and  the 
document  was  put  in,  in  order,  by 
its  description  of  the  premises,  or 
as  an  admission,  to  show  what,  as  a 
matter  of  fact,  had  been  let :  a  pur- 
pose for  which  it  was  equally  ef- 
fective although  void  as  a  lease, 
and  so  that  it  was  put  in,  not  as  an 
operative   agreement;    but  rather 


as  an  admission  (see  Walker  v. 
Atkinson,  Vol.  I.  p.  465) ;  because 
it  was  not  an  agreement.  It  is 
conceived,  however,  that  in  that 
case  the  decision  was  correct,  for 
the  reason  above  pointed  out,  and 
because  it  has  been  always  held 
that  an  agreement,  to  require  a 
stamp,  must  have  operated  as  such 
when  executed  ( Clay  v.  Croft,  20 
L.  J  ,  Exch.  361),  whereas  here  it 
would  only  be  so  by  subsequent 
occupation.  (See  Strut  ton  v.  Pettit, 
24  L.  J.,  C.  P.  182,  and  Tress  v. 
Savage,  4  E.  &  B.  36.)  Perhaps 
the  case  above  reported  is  dis- 
tinguishable. 


BORGNIS  t;.  EDWARDS  and  others. 

-rj\  Trinity  Term, 

HJECTMENT  for  houses,  Nos.  7,  8,  9,  10  and  11,  in  On  a  covenant 
St.  Peter's  Place,  Hackney,  and  the  buildings  and  ground  ^H^ilte' 
thereunto  belonging.  no  communi- 

0     °  cation  or  way 

The  defendant  Edwards  defended  as  landlord  (the  other  across  the  de- 
defendants  being  his  tenants),  and  held  under  a  lease  from  certain  other 
the  plaintiff,  dated  20th  January,  1855,  being  a  lease  of  a  l]*™^"™1 
parcel  of  land  at  the  corner  of  St.  Peter's  Place,  on  which  mere  opening 

.  r  of  doors  in  a 

the  houses  were  then  in  course  of  erection  thereupon,  and  wall  is  a 
another  piece  of  land  (a  long  narrow  slip)  on  the  eastern  ouTany  user"of 
side  of  the  first-mentioned  parcel,  with  all   ways,  ease-  the ,communi- 

r  7  J    7  cation  ;  but  a 

ments,  &C  user  across  the 

A  plan  annexed  to  the  lease  showed  that  the  gardens  may  be  a 
belonging  to  and  behind  the  houses  in  Elizabeth  Street  ^Jj^he 
ran  down  to  the  end  of  the  said  second  or  long  narrow  slip  doors  have  been 

opened  by  a 

of  land,  and  which  ran  across  the  top  of  St.  Peter's  Place,  third  party. 

Quare,  whether 
the  opening  of 
the  doors  would  be  a  breach  of  a  covenant  to  uphold  and  maintain  all  buildings  and  erections 
on  the  demised  premises,  but  the  covenant  would  not  apply  to  a  wall  not  on  the  demised 
premised,  nor  to  any  fence  not  permanent. 
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Covenant  to  complete  the  houses :  covenants,  "  that 
there  shall  not  be  any  right  of  back  entrance  or  way 
through  or  across  the  said  pieces  of  land,  except  that  the 
lessee  shall  be  at  liberty,  during  the  continuance  of  the 
demise,  to  make  an  entrance  on  the  east  side  of  the  second 
parcel,  to  communicate  with  the  house,  No.  56,  Elizabeth 
Street  (in  his  occupation),  but  there  shall  be  no  communi- 
cation or  way  across  the  eastern  side  of  the  same  piece  of 
ground,  to  or  from  any  house  in  Elizabeth  Street,  without 
the  consent  of  the  lessor  in  writing." 

Covenant  to  repair,  uphold  and  maintain  the  said  houses 
and  the  buildings  or  erections  to  be  erected  or  being  on 
the  land  demised,  &c. 

Proviso,  that  if  there  should  be  any  default  in  the  o4- 
servance  or  performance  of  all  or  any  of  the  covenants  the 
lessor  might  re-enter. 

Particulars  of  breaches:  1.  For  making  and  maintain- 
ing a  back  entrance  or  way,  through  and  across  the  piece 
of  land  demised  by  the  lease,  otherwise  than  as  in  the  lease 
excepted,  and  without  the  lessor's  consent ;  such  entrance 
or  way  communicating  with  the  houses,  Nos.  57  and  58, 
Elizabeth  Street. 

2.  For  not  repairing,  upholding  and  maintaining  the 
walls,  palisades  and  fences  at  the  east  and  west  sides  of 
the  piece  of  ground  secondly  described  and  demised. 

3.  For  waste,  in  pulling  down  and  demolishing  the  wall 
and  palisades  at  the  east  side  of  the  said  piece  of  land  (a). 

M.  Chambers  and  V.  Harcourt  for  the  plaintiff. 

Know  Us  and  Lloyd  for  the  defendant. 

It  appeared  that  in  1855  the  houses  were  completed, 
and  that  since  then  a  dwarf  wall,  with  palisades,  running 
along  the  bottom  of  the  garden  of  the  houses  in  Elizabeth 
Street  (belonging  to  the  defendant's  father),  and  deviating 


(c)  See  Gange  v.  Lockwood,  post,  p.  115. 
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therefrom  the  long  narrow  slip  of  ground  secondly  described 
and  demised,  had  been  pulled  down  and  replaced  with  a 
new  wall,  in  which  three  doors  had  been  made,  opening,  as 
the  plaintiff  suggested,  into  that  piece  of  ground  so  demised 
by  him,  and  thus  making  a  "-back  entrance"  or  way  into 
the  houses  in  Elizabeth  Street.  He  chiefly  relied  on  the 
breach  first  laid  in  his  particulars,  using  the  second  and 
third  rather  in  aid  of  it;  contending  that  the  defendant 
was  liable  either  for  pulling  down  the  old  wall  without 
doors,  or  for  opening  doors  in  the  new  one.  He  also  applied 
the  first  and  second  breaches  to  the  alleged  removal  of  a 
fence  or  palisade  across  the  top  of  St.  Peter's  Place,  and 
separating  it  from  the  end  of  the  piece  of  land  in  question ; 
contending  that  the  pulling  it  down  opened  up  a  way  from 
St  Peter's  Place,  across  the  demised  land,  to  the  houses 
in  Elizabeth  Street,  or  was  a  breach  of  the  covenant  to 
"  uphold  and  maintain"  all  "  erections''  in  and  upon  the 
demised  premises. 

For  the  defendant,  his  father  was  called,  who  proved 
that  he,  and  not  his  son,  had  made  the  alterations  in  ques- 
tion; but 

Btles,  J. — That  is  immaterial;  I  should  amend  the 
particulars,  and  hold  that  the  covenant  is  broken  by  per- 
mitting the  acts  of  a  third  party  in  contravention  of  it.  It 
is  not  necessary  to  show  any  acts  of  commission  on  the 
part  of  the  defendant ;  if  there  was  a  breach  of  the  covenant 
he  is  responsible.  I  am  so  clear  as  to  this,  that  I  will  not 
reserve  the  point. 

The  defendant's  father,  however,  further  proved,  that  he 
had  removed  the  garden  wall  back  several  feet,  so  as  to 
allow  of  a  passage  for  workmen,  ladders  and  materials  used 
in  repairing  the  houses  in  Elizabeth  Street;  that  be  had 
opened  the  doors  in  the  wall  only  to  allow  of  their  admis- 
sion; and  that  he  kept  the  doors  always  locked  and  the 
key  in  his  own  possession,  not  allowing  even  Ins  tenants 
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the  use  of  them,  and  only  using  them  for  his  own  work- 
men and  materials  on  the  occasion  of  repairs.  Cross- 
examined,  he  admitted  that  he  used  a  long  ladder,  which, 
when  carried  down  the  narrow  passage,  had  to  be  turned 
round  to  get  in  at  the  garden  doors,  and  being  carried  by 
two  men,  the  one  at  the  tail  might  possibly  go  a  few  feet 
on  the  soil  of  the  land  demised  to  his  son. 

With  regard  to  the  palisade,  said  to  have  been  standing 
across  the  end  of  St.  Peter's  Place,  and  to  have  been  pulled 
down  by  the  defendant,  both  he  and  his  father  swore  that 
it  was  only  a  hoarding  put  up  during  the  completion  of  the 
bouses,  and  removed  when  they  were  finished.  Moreover, 
they  said  that  the  end  of  St.  Peter's  Place  always  opened 
on  to  the  demised  land,  and  it  was^paved  by  the  parish. 

Byles,  J. — It  was  contended  on  the  part  of  the  plaintiff 
that  there  was  a  breach  as  regards  certain  bouses  on  the 
opposite  side  of  St.  Peter's  Place,  and  thrown  open  to  the 
street,  but  I  am  not  sure  that  it  would  be  a  breach  of  this 
covenant,  which  seems  confined  to  communication  with  the 
backs  of  houses  in  Elizabeth  Street;  but,  at  all  events, 
no  such  breach  is  mentioned  in  the  particulars,  and  it  can- 
not be  relied  upon. 

The  breach  relied  upon  appears  to  be  the  first,  as  to 
opening  the  back  entrance ;  for  as  to  the  second,  for  not 
repairing  the  fences,  the  covenant  does  not  mention  fences, 
eo  nomine,  and  the  word  "  erections,"  coming  after  houses, 
must,  I  think,  be  construed  ejusdem  generis ;  at  all  events 
as  meaning  only  permanent  fences. 

At  the  close  of  the  case, 

Byles,  J.  (to  the  jury). — There  is  some  evidence  that  the 
piece  of  land  in  question  had  become  dedicated  to  the  parish 
as  a  public  way  long  before  the  demise,  for  the  defendant's 
father  spoke  to  a  user  of  it  as  such  for  more  than  forty 
years ;  but  that  is  immaterial,  for  though  there  is  a  right  of 
way  the  soil  remains  in  the  owner,  who  may  deal  with  it  in 
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any  way  not  inconsistent  with  the  right  of  way  acquired ; 
and  the  very  object  of  the  covenant  chiefly  relied  on,  was 
to  prevent  a  right  of  way  being  acquired  over  the  demised 
land  to  the  back  gardens  of  the  houses  in  Elizabeth  Street. 
Now  whether  the  mere  opening  of  the  doors  in  the  wall, 
without  user,  would  be  a  breach  of  the  covenant,  is  a  ques- 
tion I  will  not  finally  determine,  but  will  reserve.  There 
is  on  the  part  of  the  plaintiff  no  evidence  of  user,  and  on 
the  part  of  the  defendant  the  only  admission  of  user  was 
the  very  slight  admission  of  the  probability  of  the  man 
carrying  the  ladder  coming  for  a  few  moments  on  the  de- 
mised land.  The  covenant,  you  will  observe,  is  not  merely 
not  to  open  a  way  or  entrance  into  any  house  in  Elizabeth 
Street,  but  not  to  open  it  across  the  demised  land.  Has 
there  been  such  a  way  or  entrance  ?  Then,  as  to  pulling 
down  or  not  maintaining  the  fences,  I  doubt  if  the  cove- 
nant applies  to  fences ;  but  if  it  does,  as  to  the  long  wall,  it 
was  not  on  the  demised  land;  and  as  to  the  palisade  or 
boarding,  it  does  not  appear  to  have  been  permanent,  and, 
if  not,  clearly  was  not  within  the  covenant. 

Verdict  for  the  defendants. 
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Coram  Willes,  J. 
GANGE  v.  LOCKWOOD  and  another.  Sittings  rfter 

•pw  Trinity  Term. 

.DECLARATION,  that  the  plaintiff,  by  indenture,  de-  On  a  covenant 
rinsed  to  the  defendants  certain  rooms  in  a  house,  and  the  misesTn  repair, 
defendants  covenanted  with  the  plaintiff  that  they  would,  u  ls  *  breach 

r  m  J  Mo  pull  them 

during  the  terra,  keep  the  rooms  in  good  and  tenantable  down,  either 
repair,  and  so  surrender  them,  free  from  all  dilapidations,  at  tially,  even  so 
the  expiration  of  the  term,  and  would  not  affix  any  writing  ^nii?a  wallx 
to  the  outside,  except  a  brass  plate,  indicating  the  name  and  and  lt  "»  a 

1  r  &  breach  for 

profession  of  surveyors  and  estate  and  house  agents.  which  lessor 

may  sue  and 
recover  substantial  damages  during  the  term.     Nor  is  it  any  equitable  defence  that  it  was 
done  with  the  "consent  and  acquiescence"  of  the  lessor,  unless  it  appears  that  it  was  with 
h\B  previous  consent 

i2 
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186a  Breach  :  that  the  defendants  destroyed  portions  of  the 

walls  and  opened  two  doorways,  and  affixed  to  the  outside 
•.  of  the  house  plates  announcing  that  they  were  chemical 

and  Anothtr.   anc'  medieal  agents,  and  agents  to  an  insurance  company. 

Pleas :  1.  That  they  kept  the  rooms  in  repair. 

2.  (For  a  defence  on  equitable  grounds.)  To  the  first 
breach,  that  the  alteration  was  made  with  the  consent  and 
acquiescence  of  the  plaintiff,  and  at  great  expense,  which 
but  for  such  consent,  they  would  not  have  incurred,  &c., 
and  that  the  plaintiff's  said  consent  and  acquiescence, 
before  and  at  the  time  of  making  the  alteration,  led  the 
defendants  to  believe  that  he  would  not  object  thereto,  and 
that  the  plaintiff  has  waived  any  breach  of  covenant  in 
respect  thereto. 

3.  As  to  the  second  hreach,  that  the  plates  only  indi- 
cated the  profession  of  estate  and  house  agents  within  the 
meaning  of  the  covenant. 

4.  To  the  same  (for  a  defence  on  equitable  grounds), 
similar  to  the  second  plea. 

T.  Chitty  for  the  plaintiff. 

Gfartk  for  the  defendants. 

It  appeared  that  the  demise  was  in  1852,  and  that  the 
defendants  had  taken  the  house  next  to  the  one  demised, 
and  had  opened  two  doors  in  the  walls  between  the  houses, 
one  soon  after  the  demise  and  the  other  more  lately :  as  to 
the  first,  there  was  some  evidence  that  the  plaintiff  had 
seen  it,  or  known  of  it,  and  bad  not  objected :  as  to  the 
second,  there  was  no  evidence  of  any  such  knowledge  of  it 
without  complaint,  and 

Willes,  J.,  held  that  the  equitable  pleas  failed,  the  de- 
fendants not  proving  as  to  either  of  the  breaches  any  pre- 
vious knowledge  and  assent  on  the  part  of  the  plaintiff. 

As  to  the  plates,  it  was  contended  that  there  was  no  real 
difference  between  "  house  agents "  and  u  chemical  and 
medical  agents ;"  the  latter  term  meaning  that  the  defend- 
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ants  disposed  of  the  good-will  of  chemical  and  medical        i860, 
houses.     It  was  also  contended,  that,  as  the  term  was  still 
running,  the  damages  should  be  nominal,  and  only  for  the  v. 

expense  of  replacing  the  walls;  which,  it  appeared,  would    mg  Aaotfrar. 
not  be  more  than  a  few  pounds. 

Garth  likewise  contended,  for  the  defendants,  that  open- 
ing the  doors  in  the  wall  was  not  a  breach  of  covenant  to 
repair,  tc,  but 

Willbs,  J. — Pulling  down  the  building  to  be  kept  in 
repair  is  a  breach  of  the  covenant  to  repair,  uphold  and 
maintain  (a). 

At  the  close  of  the  case, 

Willes,  J.  (to  the  jury). — As  to  the  first  breach,  I  have 
already  said  that  a  covenant  to  repair,  uphold  and  maintain, 
or  keep  in  good  repair,  raises  a  duty  not  to  destroy  the 
demised  premises ;  and  the  pulling  tbem  down,  wholly  or 
partly,  is  a  breach  of  such  covenant.  There  is  no  evidence 
of  any  assent  on  the  part  of  the  plaintiff. 

As  to  the  plates,  the  question  is  whether  the  business  of 
a  "  chemical  and  medical  agent"  is  different  from  that  of  a 
"  house  agent"  But  as  to  this  breach  the  damages  must 
be  minute.  It  would  be  well  to  assess  the  damages  sepa- 
rately (6). 

The  jury  found  for  the  plaintiff;  assessing  the  damages 
at  25/.  on  the  first  breach,  10/.  on  the  second* 

Verdict  for  the  plaintiff,  35/. 

(a)    See  a   similar    ruling   per  (b)  See   Yates  v.   Dunster,  11 

Byles,  J.,  Borgnis  v.  Edwards,  p.       Exch.  Rep.  15 ;  S.  C,  24  L.  J., 
112.  Exch.  226. 
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^^^^^  Coram  Erie,  C.  7. 

Sitting,  qfter  RUSSELL  v.  GRIFFITH  and  othsbs. 

Trinity  Term.        . 

An  action  A.CTION  by  shipowner  against  charterers.  The  decltr*- 
shtpowner  y  ^on  stated  that  the  charter  was  to  Genoa,  and  that  the 
against  char-     defendants  agreed  that  the  vessel  should  be  consigned  by 

terers,  who  had  &  • 

agreed  that  the  them  to  their  agent  at  Genoa,  free  of  commission,  and  the 

ship  shall  be  114.1  1   *  o 

consigned  to      cargo  to  be  taken  from  the  vessel  free  of  any  expense  to 

freTofwmmi.-  the  shiP-     General  averment. 

sion,  and  the         Breach  :  that  the  defendants  did  not  appoint  an  agent 

cargo  cleared  ■  *  m  ° 

free  of  expense  at  Genoa  to  whom  the  vessel  should  be  consigned,  nor  did 
owner;— the  *ney  consign  the  same  to  any  agent  of  theirs  at  Genoa  to 
thep  h  jVding  d  whom  the  captain  could  report  her  arrival,  or  by  whom  the 
to  the  con-        ship  should  be  certified  as  discharged  free  of  commission, 

signee,  who  ,  1111  r>  n  ■  1  • 

was  not  in  a  or  who  would  take  the  cargo  free  of  expense  to  the  ship, 
cJearThe^hip  whereby  the  plaintiff  was  forced  to  and  did  incur  expenses 
and  the  cap-      jn  reporting  and  discharging  the  ship  at  Genoa,  &c. 

tain  having  . 

been  led  by  the      Second  count  for  money  paid. 

charterers  to  t»i  1     ti         •        *i_  * 

have  recourse         Pleas:  1.  Denying  the  agreement 

who^leared  ^*  That  they  did,  according  to  their  charter,  appoint  an 

the  ship,  and     agent  at  Genoa  to  whom  the  vessel  should  be  consigned, 

charged  com-  111  1    1   •  1  1 

mission  for  so    and  that  she  was  duly  consigned  to  such  agent. 
fhtciSon      3.  That  the  contract  was  rescinded. 
bfh.alf.2.f  *h®    t      4.  That  the  plaintiff  hindered  and  prevented  them  from 
paid.  appointing  the  said  agent. 

6.  Never  indebted. 

The  particulars  claimed  35/.,  paid  to  Messrs.  Santa 
Maria  &  Co.,  at  Genoa. 

Parry,  Serjt.,  and  T.  Chitty,  for  the  plaintiff. 

Lush  and  Cleasby  for  the  defendants. 

By  the  charter-party,  the  captain,  on  arriving  at  Genoa, 
was  to  report  his  arrival  immediately  to  the  charterers' 
agents. 

The  cargo  was  of  military  stores,  and  the  captain  carried 
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a  letter  of  instructions  to  the  military  intendant  at  Genoa. 
The  captain  was  now  called,  and  said  that  he  also  carried 
a  letter  to  Messrs.  Santa  Maria  &  Co. ;  but  this  was  denied 
on  the  other  side.  It  was  admitted,  however,  that  he  car- 
ried a  "  card"  of  their  address. 

The  defendants  and  Messrs.  Santa  Maria  &  Co.  corre- 
sponded about  the  ship,  and  the  plaintiff  had  obtained  an 
order  to  inspect  and  take  copies  of  these  letters ;  which  were 
given  in  evidence  on  the  trial. 

The  captain,  in  point  of  fact,  after  reporting  himself  to 
the  military  intendant,  had  recourse  to  Santa  Maria  &  Co., 
and  they  cleared  the  ship  and  charged,  for  commission  on 
the  freight,  35/. ;  the  sum  now  in  question ;  and  which,  as 
they  refused  to  deliver  up  the  certificate  of  delivery  of 
cargo,  the  plaintiffs  captain  had  to  pay,  and  paid  under 
protest. 

The  defendants  had  paid  the  plaintiff  the  freight  less  that 
sum,  which  the  plaintiff  received  under  protest,  and  on 
applying  to  the  defendants  for  repayment  of  the  35/.,  they 
refused,  alleging  that  the  captain  had  engaged  Santa  Maria 
&  Co.  on  his  own  account ;  the  defendants  referring  at  the 
same  time  to,  and  adopting,  the  statement  of  Santa  Maria 
&  Co.,  which  was  to  the  effect  that  the  ship  was  not  ad- 
dressed to  them,  and  that,  therefore,  their  arrangement  had 
been  with  the  captain,  and  that  they  had  acted  as  con- 
signees. 

The  charges  consisted  of  various  items,  such  as  pilotage, 
&c,  which  it  was  admitted  the  military  intendant  could  not 
have  done.  But,  on  the  part  of  the  defendants,  it  was  con- 
tended that  he.  would  have  got  the  business  discharged  free 
of  commission. 

Parry,  Serjt.,  proposed  to  ask  one  of  his  witnesses,  a  ship 
broker,  as  to  the  effect  or  import  of  those  words,  as  usually 
understood,  but 

Lush  objected,  and 

Erlb,  C.  J.,  suggested  that  the  question  should  be,  sup- 
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posing  those  words  are  not  in  the  charter,  does  the  ship 
pay  commission  ?  which  was  answered  in  the  affirmative. 

It  was  admitted  by  the  defendants  that  the  captain  waa 
to  be  at  liberty  to  employ  any  agent  be  pleased,  to  render 
any  assistance  he  might  require.  And  that  they  wrote  to 
Santa  Maria  &  Co.  to  do  their  best  for  the  ship's  captain, 
and  make  their  own  bargain  with  him  as  to  remuneration. 

Upon  the  part  of  the  plaintiff,  it  was  contended  that 
either  Santa  Maria  k  Co.  were  the  defendants'  agents— in 
that  case  they  were  responsible  for  their  act ;  or  they  had 
not  addressed  the  ship  to  an  agent  who  would  discharge 
the  ship  "  free  of  commission." 

Upon  the  part  of  the  defendants  it  was  contended,  that 
they  had  consigned  the  ship  to  one  who  would  hare  done 
the  business  free  of  commission. 

Erle,  C.  J.  (to  the  jury). — Were  Santa  Maria  k  Co.  the 
agents  of  the  defendants?  If  the  defendants  did  not  ap- 
point as  their  agents  persons  who  should  clear  the  ship 
free  of  expense  to  the  shipowner,  then  they  are  liable  on 
the  charter-party.  If  they  appointed  Santa  Maria  k  Co. 
their  agents,  then  they  are  liable  on  the  count  for  money 
paid.  If  they  appointed  Santa  Maria  &  Co.,  then  find  for 
the  plaintiff.  If  they  appointed  the  military  intendant  as 
their  agent  to  clear  the  ship,  then  find  for  the  defendants. 

Verdict  for  the  plaintiff,  35/. 


Coram  Willes,  J. 


SittingtafUr  WEBB    AND   ANOTHER   V.    CHALLONER. 

Trinity  Term.       . 

Defendant  held  .AUCTION  for  work  done  and  money  paid,  as  stock  and 

liable  to  share-     ,  «       * 

broker*  for        snare  brokers. 

losses  on  share       pjea .  never  indebted. 

transactions 

entered  into 

with  them  in  his  name  by  his  clerk  ;  it  appearing  that  he  was  aware  of  the  clerk's  dealings, 

and  did  not  make  any  communication  to  the  plaintiffs. 
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The  particulars  claimed  a  balance  of  account.  i860. 


M.  Smith  and  Karslake  for  the  plaintiffs.  Webb 

and  Another 

Edward  James,  Rew  and  Lay  cock  for  the  defendant.  «. 


The  plaintiffs  were  brokers  in  London.  The  defendant 
carried  on  business  at  Newcastle,  and  had  a  clerk  named 
Burness. 

In  January,  1858,  the  defendant  became  acquainted  with 
one  of  the  plaintiffs,  and  in  March,  1859,  the  plaintiffs  sent 
their  circular  to  the  defendant,  addressed  to  him  personally, 
and  from  thai  time  until  September  sent  him  daily  their 
share  list,  which  they  sent  to  customers. 

In  March,  1859,  Burness  wrote  them  letters,  signed  by 
him  in  the  defendant's  name,  "per  proc.  R.  Burness,"  for 
purchases  and  sales  of  shares,  &c.  From  that  time  until 
September  nearly  100  letters  passed  between  the  plaintiffs 
and  Burness,  these  being  always  addressed  to  the  defend- 
ant; his  being  signed  in  the  defendant's  name,  "per  proc* 
R.  Burgess."  Several  telegraphs  were  sent  by  the  plaintiffs, 
addressed  to  the  defendant,  on  the  subject  of  such  transac- 
tions, and  answered  in  the  same  way.  And  several  sums 
remitted  by  the  plaintiffs  to  defendant  were  credited  to  him 
in  his  pass  book.  These  remittances  were  by  the  plaintiffs' 
cheques  on  their  own  bankers. 

A  member  of  the  Stock  Exchange,  at  Newcastle,  was 
called,  and  said  he  had  had  transactions  with  the  defend- 
ant, and  that  in  the  course  of  executing  orders  for  him  he 
received  and  acted  on  instructions  from  Burness,  but  he 
doubted  whether  he  ever  concluded  transactions  without 
seeing  the  defendant.  That  he  had,  however,  frequent 
communications  with  Burness  on  behalf  of  the  defendant, 
and  was  in  the  habit  of  seeing  Burness  in  the  defendant's 
office,  and  had  paid  money  to  him  for  the  defendant,  but 
that  he  had  never  bad  transactions  with  Burness  himself 
on  his  own  account.  (And  this  it  will  be  observed  was 
the  evidence  of  a  witness  residing  at  Newcastle,  who  had 


Challonek. 


122 


CASES  AT  THE  LONDON 


1860. 


Webb 
and  Another 

v. 
Challonee. 


means  of  knowledge  not  possessed  by  the  plaintiffs  in 
London.) 

Accounts  were  sent  every  fortnight,  addressed  to  the 
defendant. 

The  transactions  continued  till  September,  when  there 
was  a  balance  due  to  the  plaintiffs;  but,  on  their  applying 
to  the  defendant,  he  disavowed  the  transactions,  and  de- 
clared his  ignorance  of  them ;  and  he  was  now  called,  and 
gave  evidence  to  the  same  effect,  stating  that  Burn  ess  had 
tampered  with  his  pass  book  and  cash  book,  and  that  he 
had  never,  in  fact,  received  the  sums  alluded  to  as  credited 
to  him  in  his  pass  book.  He  admitted,  however,  that  he 
was  aware  of  one  of  the  telegrams,  and  that  he  made  no 
communication  to  the  plaintiffs  about  it. 

Wille8,  J.  (to  the  jury). — Are  you  of  opinion  that  the 
defendant  did  authorize  Burness  to  enter  into  these  trans- 
actions with  the  plaintiffs?  if  so,  find  for  the  plaintiffs;  if 
not,  for  the  defendant. 

If  a  man  sanctions  another  in  acting  in  his  name,  then  he 
must  bear  the  loss  of  the  transactions  entered  into  by  the 
other,  even  although  he  derives  no  benefit  from  them. 

And  if  the  defendant  was  aware  that  Burness  was  deal- 
ing with  plaintiffs,  either  on  his  own  account  or  defendant's, 
then  the  defendant  is  liable. 

It  is  admitted  bv  the  defendant  that  he  knew  of  one  of 
the  telegrams. 

And  cheques,  drawn  and  remitted  by  the  plaintiffs,  are 
traced  through  his  pass  book  to  his  bankers. 

When  the  defendant  received  the  telegram  he  did 
nothing;  at  all  events  made  no  inquiries  of  the  plaintiffs. 
Are  you  satisfied  with  defendant's  explanations  of  these 
circumstances;  or  are  you  satisfied  that  he  was  cognizant 
of  these  transactions  ?     If  so,  find  for  the  plaintiffs  (a). 

Verdict  for  the  plaintiffs. 

(a)  See  Atte  v.  Montague,  Vol.  I.,  p.  264;  and  Faldo  v.  Griffin, 
ibid. j  p.  147,  and  Staveley  v.  Uxztilli,  ante,  p.  30. 
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Coram  Erie,  C.  J.  v^*v-^/ 

FRESCOE  V.  MAY.  Sittings  after 

.  Trinity  Term. 

ACTION  against  the  defendant  as  the  writer  of  a  libel  The  author  of  a 
published  in  the  "  Medical  Circular."  cused  nor  jus- 

The  libel  imputed  that  the  plaintiff,  a  dentist,  was  a  J^  JjJJ  for6- 
quack.      It  was  a  paragraph  headed  "Quack  Dentists,"  lifher had Pr«- 
and  stated  that  the  now  defendant  May,  an  attorney,  had,  sued  and  a 
on  the  part  of  a  medical  society,  obtained  a  summons  against UinTfor 
agminst  the  now  plaintiff,  "calling  himself  surgeon-dentist,  nomin*Jj4; ,. 
for  obtaining    money   under  false   pretences ;   the   false  liable  in  sub- 
pretence  being  that  he  had  a  diploma  from   Dr.  Cobb,  mages  for  the 
whereas  Mr.  May  (the  now  defendant)  produced  a  letter  J?^1^** 
from  Dr.  Cobb,  stating  that  he  knew  nothing  of  the  man,  «u«tained  by 

.     .  m  .  t°e  plaintiff  in 

except  his  impudent  and  false  statement  in  his  advertise-  consequence  of 
ment.     The  society  is  still  following  up  the  quacks."  publication.* 

There  had  been  a  former  action  for  the  same  libel  against 
one  Yearsley,  as  the  proprietor  and  publisher;  in  which 
action  the  defence  was  that  the  paragraph  complained  of 
was  supplied  to  the  then  defendant  as  a  report,  and  the  jury 
gave  a  verdict  for  the  plaintiff,  but  only  for  40*.  damages. 

The  present  defendant  pleaded  not  guilty. 

2.  That  the  plaintiff  was  not  a  surgeon-dentist. 

3.  That  the  libel  was  true. 

Huddleston  and  Barnard  for  the  plaintiff. 

Macaulay  and  Prentice  for  the  defendant. 

For  the  plaintiff  it  was  proved  that  the  now  defendant 
had  written  the  paragraph  (as  he  said,  at  the  request  of 
the  former  defendant  Yearsley),  and  that  he  had  furnished 
a  report  of  the  application  to  the  magistrate  for  the  sum- 
mons on  the  charge  of  false  pretences ;  which  report,  upon 
the  plaintiff's  evidence,  was  not  true.  And  the  defendant 
had  not  furnished  a  report  of  the  case  when  it  came  on  for 
hearing,  and  no  one  appeared  to  support  it.     It  appeared 
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1860.         that  the  plaintiff  was  a  surgeon-dentist,  had  a  diploma, 
_    '  and  was  not  a  quack. 

Frescoe  n 

v.  The  defendant  was  called,  and  attempted  to  prove  that 

the  report  was  fair,  and  that  the  paragraph  was  in  the 
nature  of  fair  comment,  or  that  it  was  in  substance  true. 
But  no  attempt  was  made  to  prove  the  imputation  con- 
veyed in  the  word  quack;  and, 

Erle,  C.  J. — A  party  who  puts  forward  inculpatory 
matter,  withholding  what  is  exculpatory,  is  not  excused  on 
the  ground  either  of  fair  report  or  fair  comment  (a). 

Macanlay  contended  that  Yearsley,  the  former  defendant, 
was  responsible  for  that. 

The  plaintiff  gave  strong  evidence  of  damage ;  stating 

that,  though  he  had  no  property  nor  money,  he  was  not 

.insolvent,  and  had  a  business  likely  to  amount  to  1,000/. 

a  year  at  the  time  of  the  publication  of  the  libel,  which 

had  afterwards  declined. 

Erle,  C.  J.,  left  the  case  to  the  jury  as  against  the  now 
defendant,  telling  them  that  there  was  no  privilege ;  that 
the  publication  was  neither  excused  nor  justified,  the  epi- 
thets used  making  it  inexcusable  either  by  way  of  report 
or  comment,  the  plea  of  justification  not  being  proved; 
and  that  the  now  defendant  was  responsible  for  any  injury 
which  the  plaintiff  had  sustained;  and  they  found  a 

Verdict  for  the  plaintiff,  damages  450/.  (&). 

(a)  See  Lewis  v.  Levy,  27  L.  J.,  several  persons  responsible  for  a 

Q.  B.  282.  tort  is  liable  for  the  whole  amount 

(6)    Vide   Harrison  r.  Pearce^  of  damage  for  the  injury  sustained, 

Vol.  I.  p.  567,  which  was  upheld  as  it  may  be  proved  in  evidence  up 

by  the  Court  of  Exchequer,  and  to  the  time  of  the  action  against 

proceeded  upon  the  same  principle  him. 
at  the  above  case,  viz.,  that  each  of 
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1860. 
Coram  Wittes,  J.  v^v-^/ 

CLARK   V.   HOWARD.  Ming*  after 

.  Trinity  Term. 

jcxCTION  on  an  agreement,  by  which  the  plaintiff  was  On  a  contract 
to  take  a  bakehouse  from  the  defendant,  and  pay  for  the  0„  awflc  by 
good-will;  and  the  defendant  undertook  not  to  open  any  himdof-}jef 
new  baking  business  in  the  town  of  Westerham.  business,  that 

Breach,  that  he  had  opened  a  new  baking  business  there,  within  a  certain 
Plea  :  denying  the  breach.  ^SSiS?' 

of  the  kind;  a 
H.  James  for  the  plaintiff.  business  hav- 

ing in  fact  been 

Parry.  Sent.,  for  the  defendant.  opened  by  a 

*'         J    '  .  servant  of  de- 

The  defendant  had,  besides  the  bakehouse  sold  to  the  lefttotne**" 
plaintiff,  a  corn  and  chandlery  shop  in  the  town,  kept  for  J"1*  w1!l^h?r 
him  by  a  person  named  Townsend  for  twelve  years;  and  a  new  business 
at  which  bread  baked  by  the  defendant — and  after  the  whether,  if  so, 
transfer,  by  the  plaintiff-had  been  sold.  'VdlZ*L 

After  the  sale  to  the  plaintiff,  the  defendant  sold  flour  at  tialIy the  busi- 

ness  of  the  de- 

wholesale  price  to  Townsend,  who  baked  bread,  which  he  fendant,  and 
»oW  at  reduced  price,  and  ceased  to  deal  with  the  plaintiff,  ^behalf  and 
The  defendant's  name  was  over  the  shop,  and  Townsend  for  hl8  benefit- 
was  still  his  servant;  but  his  case  was,  that,  as  regarded 
the  baking  business,  it  was  Townsend's,  and  carried  on  for 
his  own  profit ;  and  Townsend,  being  called  for  the  de- 
fendant, swore  that  it  was  so.      Moreover,  it  was  con- 
tended on  his  part,  that  it  was  only  a  continuation  of  the 
bread  business  always  carried  on  at  the  same  shop. 

Willes,  J.  (to  the  jury). — The  defence  raises  two  ques- 
tion^ both  for  you.  1.  Was  there  any  new  baking  busi- 
ness opened?  2.  If  so,  was  it  opened  by  the  defendant  ? 
That  is,  did  he  open,  or  cause  to  be  opened,  a  new  busi- 
ness? Look  at  the  real  character  of  the  transaction,  and 
say  whether  the  business  was  nothing  more  than  a  busi- 
ness carried  on  by  Townsend,  or  by  the  defendant  under 
his  name?     Was  the  business  substantially  enlarged  and 
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1860.  altered  so  as  to  become  a  new  business?  Was  it  really 
carried  on  for  and  on  behalf  of  the  defendant?  Was  he 
the  person  really  benefited  by  it  ?  Was  he  the  real  prin- 
cipal or  proprietor  (a)  ? 

Verdict  for  the  plaintiff,  60/. 

(a)  Whether  a  particular  business  Turner  v.  Evans,  2  De  G.f  M.  &  G. 
is  a  breach,  may  be  a  question  of  law,  74  0 ;  Wickenden  r.  Webster,  25  L.  J., 
Kemp  v.  Tuber,  1  Sim  ,  N.  S.  51 7  ;      Q.  B.  264 ;  note  the  distinction. 


Coram  Keating,  J. 
Sittings  tfer  HIBBERD  v.  CHARLES. 

Trinity  Term. 

In  an  action      jCxCTION  for  malicious  prosecution  on  a  charge  of  per- 

for  malicious       .  .  .     ._  .  ^ 

prosecution,      jury,  on  which  the  plaintiff  was  acquitted  at  the  Central 
^SonM  Criminal  Court. 

former  trial  pi^  .   not  guilty, 

not  material.  °       J 

Parry,  Serjt.,  for  plaintiff,  proposed  to  ask  him  in  exa- 
mination in  chief  as  to  an  expression  of  opinion  with  which 
the  jury  at  the  Central  Criminal  Court  accompanied  their 
verdict,  to  the  effect  that  the  prosecution  was  malicious 
and  without  foundation. 

Objected  to  by  defendant's  counsel  (a). 

Keating,  J. — The  present  inquiry  and  the  investigation 
on  the  trial  of  the  indictment  are  not  ad  idem.  The  ex- 
pression of  opinion  of  the  former  jury,  that  the  evidence 
before  them  was  insufficient,  or  the  charge  malicious,  in  no 
way  helps  the  plaintiff  here;  non  constat  but  defendant  may 
now  be  in  a  position  to  adduce  evidence  of  reasonable  and 
probable  cause,  which  was  not  laid  before  the  other  jury. 

The  question  was  not  put 

Verdict  for  plaintiff,  damages  200/. 

Parry,  Serjt.,  and  Tompson  Chitty,  for  the  plaintiff. 

Henry  James  and  Philbrick  for  the  defendant 

(a)  Barker  r.  AngeU,  2  M.  &  Rob.  371,  cited. 
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OLIVER  v.  MORTIMER.  *~^ 

V^OUNT  upon  cheques,  and  for  goods  sold  and  delivered.  Trinity  Term. 
Pleas  :  denying  the  making,  and  the  debt.  Cheques  being 

Simon,  for  plaintiff,  proposed  to  put  in  evidence  the  evidence  for 

cheques  given  to  him  by  defendant  in  payment  for  the  goods.  |h*  defendant 

Petersdorff,  Serjt.,  for  defendant,  objected,  on  the  ground  pr°ve  tnem 
that  the  cheques  were  post-dated  and  insufficiently  stamped ;  P08*-^^' 
and  he  prayed  leave  to  prove  this  at  that  stage  of  the  trial. 

Simon  insisted  that  since  the  Common  Law  Procedure 
Act,  1854,  sect.  28,  the  Judge  or  officer  of  the  Court  was 
alone  competent  to  take  an  objection  to  a  stamp,  on  the 
ground  of  insufficiency ;  but 

Per  Keating,  J. — That  section  is  only  intended  to  pre- 
vent the  revenue  being  defrauded  by  an  agreement  between 
the  parties  to  admit  a  document  improperly  stamped,  and 
in  no  way  abridges  the  rights  of  the  contending  parties  to 
raise  an  objection  to  the  stamp. 

Petersdorff,  Serjt.,  was  then  allowed  to  prove  that  the 
cheques  were  post-dated  (a);  which  being  done, 

Simon  abandoned  the  former  counts  of  the  declaration, 
and  relied  upon  the  count  for  goods  sold  and  delivered. 

Petersdorff,  Serjt.,  then  objected  there  were  no  particu- 
lars of  the  plaintiff's  claim,  and  therefore  he  could  not  go 
into  that  part  of  the  case ;  but 

Per  Keating,  J. — There  is  an  issue  on  the  record,  which 
I  must  try. 

Ultimately  the  plaintiff's  counsel  submitted  to  a 

Nonsuit. 

J.  Simon  for  the  plaintiff. 

Petersdorff,  Serjt.,  and  Wood,  for  the  defendant. 

(a)  The  objection  was  not  a  mere  stamp  objection.      Vide  Dunsford  v. 
Curlncis,  Vol.  I.,  p.  702. 
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*^>*^/  Coram  Keating,  J. 

sutingsqfkr  HENDERSON  v.  HAYTER. 

Trinity  Term.       « 

On  ple*,jN*     -AUCTION  on  the  common  counts. 

*iw*»<*,of  Pleas :  never  indebted,  payment  and  set-off.     Issue. 

settlement  after  . 

action  brought,       Huddleston  for  the  plaintiff. 

it  is  for  the 

jury  whether  Turner  for  the  defendant. 

the  turn  re- 
ceived was  ac-        Plea :  puis  darrein  continuance,  that  after  action  brought, 

faction  of  debt    an^  within  eight  days,  &c,  the  defendant  paid  to  the  plain- 
and  easts.  |Jff  ,  u m  gatj8factjon  0f  debt  and  costs,  which  the  plaintiff 

accepted  and  received  in  such  satisfaction.     Issue. 

The  defendant  and  bis  attorney  were  called  in  support 
of  the  plea,  and  proved  that  on  the  day  laid  they  saw  the 
plaintiff,  and  he  agreed  to  take  the  sum  mentioned  for 
debt  and  costs. 

The  plaintiff  was  called  to  contradict  this  evidence. 

Keating,  J.  (to  the  jury). — Did  the  plaintiff  accept  the 
sum  paid  to  him  in  satisfaction  of  his  costs  as  well  as  of 
the  debt  ?  (a) 

Verdict  for  the  defendant. 

(a)  Cook  r.  Hopewell,  25  L.  J.,  Ezch.  71. 


Sittings  after  LOVEGROVE  V.  FISHER  AHD  ANOTHER. 

Trinity  Term, 

An  action         ACTION  for  falsely  warranting  seed  to  be  rape  seed, 

maintained  by 

a  seed  mer-  whereas  it  was  not  so,  by  reason  whereof  the  plaintiff,  who 
seed  brokers  had  re-sold  it  to  divers  persons  as  rape  seed,  was  called 
for  falsely  war-  Upon  and  compelled  to  pay  certain  sums  in  compensation. 

ranting  turqip        '  ..... 

seed  to  be  rape  and  was  injured  in  his  business,  &c. 

it  was  sold  by        Pleas :  denying  the  warranty  and  the  breach. 

sample  and  jne  piaintiff' was  a  seed  merchant;  the  defendants  were 

was  of  greater  r  ' 

value  thau  tur-  seed  brokers. 

nip  seed ;  the 

plaintiff  having 

sustained  actual  loss  and  injury  in  his  business,  having  re-sold  it  as  rape  seed  and  having 

had  to  compensate  his  customers. 
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The  plaintiff,  in  August,  1858,  went  into  the  market, 
where  the  defendant's  samples  were  placed,  and  said  he 
wanted  some  rape  seed,  upon  which  he  was  pointed  out  a 
sample  of  seed,  and  told  it  was  English  rape  seed.  And 
he  bought  by  that  sample.  The  seed  was  sent  per  railway 
according  to  his  directions,  and  (as  suggested  by  the  de- 
fendant) the  wrong  parcel  of  seed  was  received. 

The  plaintiff  re-sold  the  seed  to  various  persons,  and 
they  sowed  it,  but  it  came  up  turnips.  They  complained, 
and  claimed  compensation,  and  he  paid  them  certain  sums 
to  avoid  litigation. 

The  evidence  on  the  part  of  the  plaintiff  was,  that  the 
two  kinds  of  seed,  rape  and  turnip,  were  so  much  alike 
that  persons  even  in  the  business  of  seed  sellers  might 
easily  be  deceived ;  and  that  even  when  the  seed  sprung 
up  the  resemblance  to  turnips  was  for  some  time  very 
strong,  for  which  reason  it  was  that  none  of  the  sellers 
discovered  the  mistake  until  the  seed  had  sprung  up  and 
the  plant  attained  a  certain  height. 

The  evidence  for  the  plaintiff  also  went  to  show,  that, 
although  turnip  seed  was  twice  as  valuable  as  rape  seed 
in  the  market  (that  is,  fetched  a  price  twice  the  amount), 
a  crop  of  turnips  is  not  so  valuable,  for  certain  agricultural 
purposes,  as  a  crop  of  rape. 

The  plaintiff  had  paid  to  customers  53/.  for  compensa- 
tion. 

The  case  for  the  defence  was,  that  rape  could  be  dis- 
tinguished from  turnip;  and  that  when  the  plant  sprung 
up  the  cultivation  might  have  been  altered  so  as  to  secure 
the  advantage  of  rape;  that  therefore  the  defendants  were 
not  the  cause  of  the  injury ;  and  that  there  was  no  legal 
damage. 

Keating,  J.  (to  the  jury). — Was  there  a  warranty  of  the 
seed  as  rape  seed,  or  was  it  sold  as  rape  seed  ? 

2.  Was  there  a  breach  of  that  warranty  on  the  part  of 
the  defendants?     Was  rape  seed  sent  and  delivered  at 

VOL.  II.  K  F.F. 


1860. 
Lovegrove 

V. 

FI8HF.R 
and  Another. 
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1800. 

LOTEAftOTE 

ft. 
FlSHEE 

and  Another. 


the  terminus,  or  turnip  seed?    If  the  latter,  find  for  the 
plaintiff. 

3.  Then,  as  to  damages,  if  there  was  a  breach  of  the 
warranty,  and  the  plaintiff  re-sold  on  the  faith  of  it,  and 
the  sums  paid  by  him  to  his  customers  were  reasonably 
and  properly  paid,  those  sums  are  recoverable  (a). 

Verdict  for  the  plaintiff,  53/. 

Lloyd  for  the  plaintiff. 

Hannen  for  the  defendants. 


(a)  See  Carter  y.  Crick,  28  L. 
J.  238;  Randal  v.  Roper,  27  ibid., 
Q.  B.  211. 

The  general  principle  it,  that 
warranties  only  apply  to  latent  de- 
fects or  qualities.  Hence,  in  Date- 
son  r.  CollU,  20  L.  J.,  C.  P.  117, 
Maule,  J.,  said  that  a  seller  can- 
not warrant  a  sack  of  beans  to  be 
a  sack  of  peas,  it  being  shown  to 
and  seen  by  the  buyer.  But  this 
was  a  case  in  which  the  seeds  were 
not  distinguishable.  The  question, 
practically,  was  one  of  damage;  for 
it  was  admitted  that  the  plaintiff 
had  purchased  rape  seed,  and 
though  it  was  contended  that  on  a 
sale  by  sample  there  can  be  no 
warranty  (Sogers  v.  The  London 
and  Birmingham  Glass  Company, 
27  L.  J.,  Exch.  294),  yet  in  truth 
it  was  not  a  case  of  warranty, 
strictly  so  called,  but  of  sale  of 
one  article  and  delivery  of  another. 
And  therefore  the  real  question 
was,  whether  the  plaintiff,  in  re- 
selling the  seed  as  rape,  or  the 
plaintiffs  purchasers  in  buying  and 


sowing  it  as  such,  and  cultivating 
it  as  such  after  it  had  sprung  up,  so 
far  contributed  to  the  injury  that  it 
became  not  the  legal  and  natural 
consequence  of  the  defendant's 
neglect  in  delivering  turnip  seed 
for  rape  seed;  and  therefore,  in 
effect,  the  learned  Judge  so  put  it, 
that  if  the  seed  turned  out  to  be 
turnip  seed,  the  cause  of  action  was 
made  out.  Being  an  action,  how- 
ever, for  consequential  damage,  it 
was  necessary,  in  order  to  recover 
such  damage,  to  connect  it  with 
the  defendant's  act  or  default ;  and 
this  depended  upon  whether  the 
plaintiff  or  his  buyers  could  hare 
discovered  the  seed  to  be,  what  it 
was,  turnip  seed;  or  remedied  the 
mischief  when  discovered.  If  not, 
then  the  injury  arose  from  their 
carelessness,  and  the  only  damage 
arising  from  the  defendant's  neglect 
would  have  been  the  delay,  an,d 
the  cost  of  carriage  in  returning  it. 
Vide  Henley  v.  Woodcock,  VoL  I., 
p.  532. 


ous. 
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PAXTON  v.  COURTNAY  ahd  othbrs.  *— v^J 

t  Trinity  Term. 

-oLCTION  against  executors  for  work,  &c.  done  by  the  A  custom  or 
plaintiff  as  an  undertaker.  StfE* 

Plea:  never  indebted,  except  as  to  75/.  paid  into  Court.  Ending, be 

1  *  reasonable, 

Knowles  and  Willoughby  for  the  plaintiff.  *n*  is  not  so  if 

*      *  r  it  is  such  as 

Edwin  James  and  T.  J.  Clark  for  the  defendants.  ^T-mlnded 

The  dispute,  being  wholly  as  to  amount,  and  turning  on  S^^JJJbSt 
the  propriety  of  certain  charges,  on  the  part  of  the  plain-  *[)*  unrighte- 
tiff,  evidence  was  tendered  of  a  usage  in  the  undertaking 
business,  that  undertakers  should  in  each  funeral  charge 
the  entire  original  cost  of  certain  articles  of  funeral  feature 
used  (gloves,  bands,  &c),  although  they  might  be  used  at 
other  funerals* 

Keating,  J. — I  will  not  exclude  the  evidence,  but  it  is 
a  principle  of  law  that  a  custom  must  be  reasonable  (a), 
that  is,  that  it  must  not  be  unreasonable.  I  shall  put  that 
to  the  jury. 

The  evidence  was  accordingly  given,  and  at  the  close  of 
the  case, 

Kbatisg,  J.,  told  the  jury  that,  in  order  to  find  for  the 
plaintiff  for  the  higher  scale  of  charges,  on  the  ground  of 
the  alleged  custom  or  usage,  they  must  be  satisfied  that  it 
was  such  a  custom  as  was  reasonable,  that  is,  such  as  was 
fair  and  proper,  and  such  as  reasonable,  honest  and  right- 
minded  men  would  adopt.  If  they  thought  it  unrighteous, 
and  so  unreasonable,  then  they  ought  not  to  found  a  verdict 
upon  it 

Verdict  for  the  defendants. 

(a)  In  one  case  Maule,  J.,  a  valid  custom  as  against  a  pur- 
said,  as  Olottrating  this  principle  of  chaser  who  bought  a  fair  pottle." 
law, "It  is  a  usage  in  the  straw-  See  Taylor  v.  Dery,  7  A.  &  E. 
berry  business  to  put  all  the  big  409 ;    Jones  v.    Water*,  5   Tyrw. 


at   tbe    top    of  the      351 ;  Sander*  v.  Jameson,  2  Car.  & 
pottle  and  all  the  bad  ones  at  the      K.  557. 
bottom ;  but  that  would  hardly  be 

K2 
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Jj^  FOTHERGILL  t;.  LOVEGROVE. 

Trinity  Term.   TrOVER  and  detinue. 
i^appeariThat1       Pleas :  not  guilty,  non  detinet  and  not  possessed. 

the  defendant  -—  r        .         .    .    ^.^ 

has  had  po»-  Keane  for  the  plaintiff. 

plaintiff's  Petersdorff,  Serjt.,  for  the  defendant. 

goods,  and  hat       The  p]ajntiff  had  lodged  in  a  house  of  the  defendant's, 

not  in  fact  re-  r  to 

turned  them      kept  by  a  female  housekeeper  for  him.     Having  resolved 

when  de~ 

manded,  he  to  give  up  letting  lodgings  and  to  eject  the  housekeeper, 
MforVcoiH  8^e  res'sted>  and  had  recourse  to  the  plaintiff,  who  sup- 
version,  even     ported  her  in  her  resistance.     Thereupon  the  defendant 

though  he  has     *  * 

not  used  them,  expelled  her  and  the  plaintiff,  and  proceeded  to  sell  the 
datariThem  furniture,  which  was  removed  by  an  auctioneer.  Among 
as  his;  for  a      tne  furnjture  thus  removed  were  some  articles  belonging  to 

jury  will  be  #  .  . 

told  to  look  to    the  plaintiff,  who  claimed  them,  and  having  pointed  them 

his  acts  rather 

than  his  words,  out,  they  were  struck  out  of  the  catalogue;  but  in  point  of 

courst'if  hi"6'  fact  they  had  never  been  returned  to  the  plaintiff,  although 
does  not  claim    he  had  repeatedly  demanded  them,  and  they  remained  at 

the  goods,  is  ■  * 

to  return  them ;  the  auctioneer  S. 

not  done  so*  F°r  tne  defence,  it  was  not  denied  that  the  articles  were 

before  action,     tne  p]aintifTs.  but  it  was  contended  that  there  had  been  no 

to  take  out  a  ' 

summons  to       conversion  by  the  defendant. 

ings  on  deliver-  It  was  replied,  on  the  part  of  the  plaintiff,  that  it  was  for 
ing  them  up.  tjje  defendant  to  return  the  articles,  having  wrongfully  re- 
moved them,  and  that  the  proper  course  for  him  to  take 
after  action  brought  was  to  have  taken  out  a  summons  to 
stay  proceedings  upon  delivery  of  the  goods,  with  some 
trifling  sum  for  damage. 

Keating,  J.  (to  the  jury). — Did  the  defendant  detain,  or 
cause  to  be  detained,  the  goods,  so  as  to  deprive  the  plain- 
tiff of  them  ?  If  he  did  not  intend  to  do  so,  why  did  he  not 
return  them  ?  The  proper  cousre,  even  after  action,  would 
have  been  to  take  out  a  summons  to  stay  it  upon  delivery 
of  the  goods ■(«).  Verdict  for  the  p,aintiff  {b) 

(a)  Peacock  v.  Nicholls,  8  L.  J.,  Exch.  185;  Fowney.  Lewis, 
D.  P.  C.  367.  7  C.  B.  408. 

(6)  See  Burroughs  v.  Bayne,  29 
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Coram  Martin,  B.  n^v^/ 

PIM  v.  THE  EASTERN  COUNTIES  RAILWAY 

COMPANY.  Sittings  qfter 

Trinity  Term. 

jcxCTION  for  injury  sustained  through  an  accident  caused  In  an  action 

.  ,  .  .for  negligence, 

by  the  negligence  of  the  company  s  servants  in  carrying  the  only  plea 
the  plaintiff  as  a  passenger  on  their  line.  anJTLtSkc- 

Plea:  that  after  breach,  before  action,  the  company  paid  5?n:Tflii1^ 
to  the  plaintiff,  and  he  accepted  and  received,  51.  in  satis-  tiff  was  en- 

1  _  tided  to  begin. 

faction  and  discharge.     Issue. 

Pigott,  Serjt.,  for  the  defendants,  claimed  a  right  to 
begin;  but 

Martin,  B. — It  is  a  question  of  damages,  and  the  plain- 
tiff must  begin  (a). 

(a)  See  Overbury  v.  Mugger  idge,  Vol.  I.  p.  137,  note  (a). 


PEARSE  v.  BOULTER.  "      .    m 

Trinity  Term. 

jcxCTION  for  use  and  occupation  of  a  house  in  Islington,  Notice  to  quit 

given  to  a  mere 

from  Christmas,  1859,  to  Lady-day,  1860.  collector  of 

Plea:  never  indebted.  not  good. '  ' 

Keane  for  the  plaintiff. 
H.  James  for  the  defendant. 

The  house  being  in  Islington,  the  landlord  living  in 
Holborn,  one  C.  had  collected  the  rents.  The  defendant 
entered  in  June,  1859,  at  a  rent  of  45/.,  payable  quarterly, 
and  had  made  various  payments  to  the  collector  on  ac- 
count. At  Michaelmas  she  gave  him  notice  to  quit  at 
Christmas,  and  a  few  days  before  Christmas  gave  up  the 
key  to  a  person  who  kept  the  plaintiff's  empty  houses,  and 
a  bill  was  put  up  in  the  house  announcing  it  to  let. 

H.  James,  for  the  defendant,  first  relied  upon  the  notice 
to  quit ;  but 
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Martin,  B. — A  notice  to  a  mere  collector  of  rents  is 
not  sufficient  (a). 

H.  Jamm  then  endeavoured  to  make  out  a  surrender  by 
act  and  operation  of  law;  but 

Martin,  B. — There  is  nothing  in  that.  There  was  no 
authority  in  the  housekeeper  to  receive  the  key,  nor  any 
privity  in  the  plaintiff. 

Verdict  for  the  plaintiff. 


(a)  One  of  the  jury  strongly  ex- 
pressed his  surprise  at  the  ruling, 
and  declared  it  contrary  to  common 
understanding  and  daily  usage; 
but  the  reason  of  the  rule  of  law  is 
clear.  It  is  necessary,  to  make  a 
notice  good,  that  it  should  be  given 
to  some  one  whose  duty  it  is  to 
■end  it  to  the  landlord ;  and,  more- 
over, he  should  be  some  one  who 
has  authority  to  reject  or  accept  it ; 


otherwise  the  landlord  might  be 
concluded  by  a  quarter's  notice 
when  half  a  year's  notice  was  re- 
quired. It  is  otherwise  where  (as 
in  a  recent  case  in  the  Exchequer) 
the  notice  was  given  to  a  person, 
an  attorney  or  house  agent,  who 
has  the  management  of  the  pro- 
perty, the  landlord  residing  at  a 
distance  in  the  country ;  PapUlon 
v.  Brunton,  29  L.  J.,  Exch. 


WUITMORE  and  others  (Assignees  of  a  Bankrupt)  v. 

DOWLING. 

X  ROVER,  and  money  had  and  received. 
The  plaintiffs  were  assignees  of  a  bankrupt 
There  was  no  notice  to  dispute  the  act  of  bankruptcy. 
Pleas :  not  possessed  and  never  indebted. 

Ovtrttd  and  T.  Jones  for  the  plaintiffs. 

Hawkins,  ZZayes,  Serjt,  and  Finkuon,  for  the  defendant. 

The  bankrupt,  in  January,  1856,  was  indebted  to  the 
defendant  in  400/.,  for  which,  however,  bills  had  been 


Trinity  TVs*. 

An  assignment 
by  a  trader  of 
all  his  stock, 
for  a  debt  and 
mjmrthtrmd- 
MMf,  even  al- 
though bills, 
still  running, 
navtp  been 
fiYen  for  the 
old  debt ;  and 
the  bill  of  sale 
five*  a  power 
of  making  an 
imtumlimi*  dc  - 

m*nd.kndmi-  given,  which  were  still  running.    On  the  23rd  January, 
in'd'huh  far"*  1856»  he  g»Te  the  defendant  a  bill  of  sale  of  all  his  stock 

the  «n**Jt 

amount,  and 

this  Has  been 

acted  on  before  the  bills  were  due,  does  not  giTe  tbe  assignees  voder  a  subsequent  bank. 

ruptct,  on  the  bankrupt's  own  petition,  any  right  of  action  either  as  an  act  of  bankruptcy  or 

as  a  Aaudulent  preference  or 


in  trade,  &c,  reciting  the  debt  and  also  a  further  advance 
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of  50/.;  and  the  deed  provided  that  the  defendant  might  at        i860. 
any  time  make  a  demand  of  repayment,  artd  seize  and  sell      s-^-^/ 
on  default  of  payment  and  Others 

On  the  23rd  February,  1856,  the  defendant  made  a(AjfiE£5* 
demand  for  payment  of  450/.,  the  whole  amount  due  to     ^    ** 

r    J  DOWLINO. 

hira,  and  on  default  of  repayment  of  that  amount,  on  the 
7th  March,  he  seized  the  stock  assigned. 

On  the  28th  March,  the  bills  not  being  due,  the  defend- 
ant sold  the  stock  thus  seized,  which  realized  more  than 
the  whole  amount  due,  and  of  which  the  surplus  proceeds 
had  been  paid  to  the  plaintiffs. 

On  the  14th  November,  1856,  there  was  an  adjudication 
of  bankruptcy  on  the  bankrupt's  own  petition. 

Martin,  B. — There  is  no  case.  There  is  no  relation 
back,  where  a  trader  has  been  made  a  bankrupt  on  his  own 
petition  (a),  and  the  deed  was  not  fraudulent  or  void. 

For  the  plaintiffs  it  was  contended,  that,  the  old  debt 
not  being  due  and  payable  (the  bills  being  still  running 
even  at  the  time  of  the  seizure),  and  the  power  of  sale 
having  been  given  and  acted  on  as  to  the  whole  amount, 
the  entire  transaction  was  fraudulent  and  void  as  against 
creditors ;  but 

« 

Martin,  B. — That  is  not  so.  There  is  nothing  in  the 
fact  that  the  old  debt  was  not  actually  payable,  by  reason, 
of  bills  having  been  given  which  were  not  due.  A  man 
may  lawfully  get  security  for  a  debt,  whether  actually  pay- 
able or  not,  and  it  is  not  any  fraud  upon  other  creditors(J), 
nor  any  act  of  bankruptcy,  if  it  be  partly  also  in  considera- 
tion of  a  further  advance  (c). 

Nonsuit. 
* 

(«)  Monk  v.  Sharp,  27  L.  J.,  roan  may  sell  his  goods  to  avoid  an 
Exch.  29.  execution. 

(6)  See  Wood  v.  Dixie,  7  Q.  B.  (<r)  See  Barrit  v.   Rickett,  28 

Rep.  892,  where  it  was  held  that  a      L.  i.,  Ex.  197 ;  Bell  v.  Simpson, 

26-  L.  J.,  Ex.  363. 
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v-^^/  STEVENS  v.  ESLING. 

Trinity  Term,       a 

It  is  the  pre-     -AUCTION  for  necessaries  supplied  to  the  wife  of  the  de- 
sent  practice      r     j      i. 
to  accede  to  an  fendant. 

application  to        pjea  never  indebted. 

postpone  a  ' 

the  daymen  °n  Ballantine,  Serjt.,  for  the  plaintiff  (with  him  Prentice 
which  it  stands  and  Philbrick),  applied  at  a  quarter  to  three  in  the  after- 

for  trial,  on  the  *  *  .  * 

ground  of  the  noon  of  the  day  on  which  the  case  stood  for  trial,  for  its 
material  wit-  postponement  until  the  next  day,  on  the  ground  that  the 
ness,  where  the  wjfe    an  essential  witness,  by  some  mistake  of  the  at- 

application  ap-  *  >      J 

pears  reason-     torney  in  giving  her  notice  to  attend,  had  not  yet  arrived. 

able. 

Power  (with  him  Bulwer)  for  the  defendant,  resisted 
the  application,  on  the  ground  that  the  cause  had  stood 
for  trial  in  Middlesex  and  had  been  removed  into  London, 
and  that  the.  plaintiff  had  given  no  notice  of  the  applica- 
tion, but 

Martin,  B. — The  modern  practice  is  to  allow  such  ap- 
plications whenever  they  appear  reasonable.  This  appears 
tQ  be  sof 

*  Cause  postponed. 


STEVENS  v.  ESLING. 

Trinity  Term.       » 

It  is  the  right    .AUCTION  for  necessaries  supplied  to  the  wife  of  the  de- 

of  a  plaintiff  to    r      , 

be  nonsuited       tendant. 

at  any  stage  of         p,  indebted, 

a  cause,  even  ' 

fefnlnhtehd»rPut      Ballantine,  Serjt.,   Prentice    and   Philbrick,   for    the 

in  evidence.        plaintiff. 

Power  and  Bulwer  for  the  defendant. 

The  wife  was  called  and  made  out  a  prima  facie  case. 

The  defendant  put  in  a  statement  made  by  the  wife 
when  removed  from  the  Ipswich  Poor  Law  Union,  and  the 
registry  of  the  birth  of  a  child  of  hers,  in  which  she  de- 
scribed one  Harris  as  the  father  (a). 

(a)  See  Watson  r.  Little,  29  L.  J.,  Exch. 
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JBallantine,  Serjt.,  not  being  able  to  resist  this  evidence, 
proposed  to  yield  to  a  nonsuit. 

Power  claimed  the  verdict  for  the  defendant,  as  he  had       _   v- 

'  ESLING. 

put  in  evidence  ;  but 

Martin,  B. — It  is  the  right  of  the  plaintiff  to  be  non- 
suited at  any  stage  of  the  cause  (a). 

Nonsuit. 

(a)  Subject  to  the  right  of  the      titled  to  costs;  see  Brett  v.  Philip*, 
defendant  to  have  any  special  pleas      Vol.  I.,  p.  399. 
found,  as  to  which  he  may  be  en- 


PEARSE  v.  ROGERS. 

^  Trinity  Term* 

fe LANDER.    The  plaintiff  was  the  same  as  in  the  next  A  juror  cannot, 

,  in  a  civil  case, 

Case  :   and  De  challenged 

Keane,  for  the  plaintiff,  challenged  one  of  the  jurors  in  and  it  is  no 
the  first  instance  without  assigning  cause;  but  j^ge  that, In  a 

Martin,  B. — You  cannot,  in  a  civil  case,  challenge  a  {heYurw  has' 
juror  without  cause  (a).  *}}°™  8foine 

J  v   '  dissatisfaction 

Keane  then  assigned  for  cause  that  the  juror  in  the  ^do^jjl88 
other  case  had  expressed  dissatisfaction  at  the  ruling  of  the  Judge  in 

favour  of  the 

the  learned  Judge  in  favour  of  the  plaintiff.  party  chal- 

lenging. 
Martin,  B. — That  is  no  good  cause  of  challenge. 

The  case  was  accordingly  tried  (6). 

(a)  See  William*  v.  Great  Wettern  Railway  Company,  28  L.  J.,  Ex.  2. 
(6)  See  the  same  case  as  reported. 


PEARSE  v.  ROGERS. 

£-  Trinity  Term, 

fe  LANDER.     The  words  laid  were,  "He  has  forged  his  In  an  action  of 
father's  name  to  bills  of  exchange."  amendment  of 

Plea,  not  guilty.  the  words  as 

'  °        J  laid,  refused ; 

Keane  for  the  plaintiff.  &™£« 

Ribton  for  the  defendant.      The  words   proved  were  ^  a  charge1 

appeared  to 
have  been  only  the  statement  of  a  report. 
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u 


there  was  a  report  in  circulation  that  he  was  out  of  the 
way  for  forgery." 

Martin,  B. — There  is  a  fatal  variance. 

Keane  applied  for  leave  to  amend  :  but 

Martin,  B.,  declined  to  allow  amendment  (a). 

Nonsuit 


(a)  The  Common  Law  Proce- 
dure Acts,  1852,  a.  222,  and  1854, 
a.  96,  provide  that  all  such  amend- 
ments as  may  be  necessary  for  the 
purpose  of  determining,  in  the 
existing  suit,  the  real  question  in 
controversy  between  the  parties, 
shall  be  so  made  if  duly  applied  for. 
But,  in  an  action  in  which  there  is 
no  real  question  in  controversy  be- 
tween the  parties,  the  action  being 


of  a  trivial  character,  it  is  not  obli- 
gatory upon  the  Judge  to  make  the 
amendment  for  the  mere  purpose 
of  costs.  Moreover,  it  has  been 
held,  that  these  sections  apply  to 
what  is  the  real  question  before  and 
at  the  time  of  suit ;  and  if  it  appears 
that  the  plaintiff  was  not  truly  in- 
formed of  what  the  defendant  has 
said,  there  would,  again,  be  no  ques- 
tion in  controversy. 


Trinity  Term. 

In  an  action 
for  money  lent, 
if  it  appears 
that  the  money 
was  originally 
advanced  on 
the  understand- 
ing that  it 
should  be  re- 


PARNELL  v.  STOCK. 

JzLCTION  by  an  administrator  for  money  lent  by  the  in- 
testate to  the  defendant. 
Plea,  never  indebted. 

Lush  and  Watkin  Williams  for  the  plaintiff. 

Hawkins  and  T.  Chitty  for  the  defendant, 
only  plea  is*         ^he  intestate  was  intimate  with  the  defendant  and  his 
never  indebted,  wjfe>  wno  lived  near  him,  and  visited  him  constantly,  and 

the  verdict    9 

must  be  for  the  not  long  before  his  last  illness  the  intestate  advanced  300/. 

p  to  the  defendant,  who  sent  him  an  acknowledgment  or 

receipt  for  the  money,  as  money  lent,  and  to  be  returned. 
But  after  the  death  of  the  intestate,  and  an  application 
being  made  by  the  plaintiff  as  administrator,  for  repayment 
(in  consequence  of  an  entry  in  the  pocket-book  of  the  in- 
testate), the  defendant  professed  that  the  intestate  bad 
returned  him  the  acknowledgment  (which  he  produced), 
and  declared  that  he  meant  it  as  a  gift.     In  the  first  in- 
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stance,  tbe  only  evidence  being  defendant's  admission  that 
he  had  the  money.  The  entry  was  not  admissible  (a),  nor 
the  receipt,  as  being  unstamped  :  and  therefore, 

Martin,  B. — There  is  no  case ;  thereupon, 

W.  Williams  called  the  defendant  and  his  wife,  who,  it 
was  suggested,  had  got  hold  of  the  acknowledgment 
during  the  last  illness  of  the  intestate.  The  defendant  now 
admitted  that  originally  he  understood  it  as  a  loan;  but 
denied  that  the  intestate  had  spoken  about  repayment  in 
the  first  instance,  or  used  the  word  loan ;  and 

Upon  the  part  of  the  plaintiff  it  was  contended,  that 
there  was  clear  evidence  of  a  loan  in  the  first  instance, 
and  no  plea  to  raise  the  defence,  if  there  ever  was  a  loan 
at  all,  and  that  there  had  been  no  valid  gift  of  the  money, 
if  originally  lent  (6). 

Martin,  B.  (to  the  jury). — Was  the  money  originally 
advanced  on  loan?  That  is,  was  it  originally  advanced 
on  the  understanding,  between  both  parties  (c),  that  it 
should  be  repaid  ?  If  so,  find  for  the  plaintiff;  if  not,  for 
the  defendant. 

Verdict  for  the  plaintiff. 

(a)  A  loan  implies,  ex  vi  ter-  (b)  Shower  v.  Pilck,  4  Ex.  478. 

mini,  a  contract ;   Victor  v.  Davis,  (c)  See  Reeve  v.  Reeve,  Vol.  1., 

12  M.  &  W.  758.  p.  280. 


1860. 


COX  v.  COUVELESS. 

.oLCTION  for  work  and  labour  and  materials. 
Plea,  never  indebted. 

Hawkins  and  Prentice  for  the  plaintiff. 

M.  Smith  and  W.  Williams  for  defendant. 


Trinity  Term, 

If,  in  examina- 
tion in  chief, 
the  plaintiff  is 
asked  as  to  the 
contract,  and 
denies  that 
there  was  a 


The  plaintiff  was  called,  and  stated  that  the  defendant  ^^  j{|e 

7 

interpose,  and 


had  employed  him  as  a  builder;  upon  which, 


ida 


defendant  mai 


give  evidence 

upon  a  collateral  issue  (temble  for  the  Judge  to  decide)  as  to  whether  there  waa  a  contract 
In  writing  or  not  before  the  plaintiff  is  allowed  to  give  evidence  of  its  terms. 
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I860.  M.  Smith  for  defendant  interposed,  and  asked  if  there 

was  not  a  contract  in  writing? 
The  witness  denied  that  there  was. 

M.  Smith  then  put  a  document  into  his  hands,  and  he 
was  asked  whether  it  had  not  been  signed  by  his  wife  with 
his  authority. 

The  witness  denied  this. 

A  letter  was  then  handed  to  him,  and  he  was  asked  if 
he  had  not  written  it — and  he  admitted  that  he  had — but 
still  denied  that  he  had  authorized  a  written  agreement. 

M.  Smith  then  proposed  to  call  evidence  to  prove,  as  a 
collateral  issue  (a),  that  the  defendant  had,  by  the  hand  of 
his  wife,  executed  the  agreement ;  and 

Martin,  B.,  allowed  that  he  was  entitled  so  to  do,  but 

M.  Smith  waived  his  right  to  do  so;  and  at  the  close  of 

the  plaintiff's  case  gave  evidence  of  the  contract  in  writing, 

upon  which,  the  plaintiff  yielded  to  a 

Nonsuit  (6). 

(a)  For    the  Judge.     Boyle  v.      p  550;   BartUtt  v.  Smith,  11  M. 
Wiseman,  24  L.  J.,  Exch.  284.  &  W.  483. 

(b)  Cooper  v.  Dawson,  Vol.  I., 

CATLING  v.  PERRY. 
A   '        4     "    -olCTION  on  a  contract  made  in  December,  1857,  by 

A  contract  for  '  '      J 

the  making  and  which  the  defendant  agreed  to  buy  of  the  plaintiff  half  a 

sale  of  bricks 

above  20/.,  to  million  of  bricks  of  1857,  and  two  and  a  half  millions  more 
wUhfnirmr  °^  ^ricka  of  a  certain  sort,  to  be  delivered  in  1858,  at  a  price 
from  the  time     0f  28s.  a  thousand.     Averment  of  delivery  of  part. 

when,  accord-  #  *       ■ 

ing  to  the  de-         Breach :  refusal  to  receive  the  residue, 
dence,  the  con-       Pleas,  1.  Denying  the  contract. 

KT'     2-  The  breach- 

letter  of  his  in        3.  Rescission  by  mutual  consent. 

answer  to  a 

parol  pro-  An  agreement,  dated  3rd  November,  1857,  was  put  in, 

vaHdiThere'  signed  by  the  plaintiff  (not  by  defendant),  but  the  plain- 
having  been  a    fiff  gwore  ]ie  hacj  seni  i0  i\)e  defendant :  and  a  letter  from 

part  accept-  #     #  7 

anceandpay-    the  defendant  to  the  plaintiff,  dated   November  5,  1857, 

ment  on  ac-  .  .  . 

count.  was  also  put  in,  in  these  terms  : — 


Perry. 
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UI  accept  your  offer  for  bricks,  and  will  forward  agree-        i860, 
ment  for  your  signature."  v^v^ 

Catling 

And  another  letter  from  the  defendant  to  the  plaintiff,       _  ». 
dated  8th  December,  1857,  was  also  put  in: — 

"  Let  me  know  at  what  time  you  propose  delivering  the 
half  million  of  bricks  of  1857,  and  the  two  and  a  half 
millions,  for  I  want  to  complete  the  agreement  for  your 
signature." 

Bricks  were  delivered  until  August,  1858,  when,  after 
some  correspondence,  the  defendant  refused  to  receive  any 
more. 

For  the  bricks  delivered  307/.  had  been  paid,  and  though 
some  of  the  bricks  were  objected  to  they  had  been  re- 
placed, and  the  whole  number  were  ready  for  delivery. 

W.  Williams,  for  the  defendant,  raised  the  point  that  the 
contract  was  within  the  4th  as  well  as  the  17th  sect,  of  the 
Statute  of  Frauds,  and  therefore  must  be  signed  by  the 
party  to  be  charged,  even  although  there  had  been  part 
performance  or  payment  (no  formal  agreement  had  been 
signed  by  the  defendant). 

The  defendant  was  called  and  denied  that  he  had  re- 
ceived the  agreement,  and  stated,  that  in  his  letter  of  No- 
vember 5th,  he  referred  not  to  that,  but  to  a  verbal  contract, 
on  terms  somewhat  different,  but  substantially  the  same. 

Martin,  B. — According  to  the  defendant's  own  evi- 
dence it  makes  no  difference,  and  the  points  raised  do  not 
arise.  He  says  he  never  had  the  written  agreement,  and 
that  his  letters  referred  to  a  previous^aro/  offer.  That  does 
not  matter,  if  the  letters  contain  (or  refer  to)  the  terms. 
Now  the  last  of  these  letters  was  dated  in  December,  1867, 
and  the  bricks  were  to  be  delivered  in  and  before  the  end 
of  1858,  so  it  does  not  appear  that  the  contract  was  not  to 
be  completed  within  a  year,  and  the  case  is  not  within  the 
4th  section  of  the  statute,  and  is  taken  out  of  the  17th 
section  by  the  part  payment  and  acceptance.  The  bricks 
objected  to  were  taken  back  and  replaced,  and  the  whole 
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were  ready  for  delivery.    It  makes  no  difference  as  to  tbe 

main  question,  whether  the  defendant  signed  the  agreement 

or  wrote  an  acceptance  of  terms  proposed  by  parol,  and 

referred  to  in  his  letters.    The  parties  may  have  intended 

to  have  a  formal  agreement  drawn  up  and  signed  by  both 

parties,  but  it  does  not  matter,  as  the  parties  acted  on  the 

contract  made  by  the  letters. 

Verdict  for  tbe  plaintiff. 

Hawkins  and  Digby  Seymour  for  the  plaintiff. 


Trinity  Term. 

A  proposal  on 
one  tide,  not 
answered  by 
the  other,  until 
after  a  delay  of 
some  months, 
and  then  not 
assented  to,  but 
some  months 
afterwards  ac- 
ceded to : — 
Held,  no  evi- 
dence of  a 
contract 


EMMOTT  v.  RIDDEL. 

X  HE  first  count  stated  that  the  plaintiff  had  in  his  pos- 
session a  horse,  and  that  one  Robert  Riddel  was  indebted 
to  him  for  its  keep ;  and  thereupon,  in  consideration  that 
the  plaintiff  would  deliver  up  tbe  horse  to  the  defendant, 
he  promised  the  plaintiff  to  pay  him  the  sum  so  due  for  its 
keep. 

Averment,  that  the  plaintiff  delivered  up  the  horse  to  the 
defendant;  and  general  averment  of  readiness  to  do  all 
things  according  to  the  agreement 

Breach,  non-payment  of  the  sum  so  due. 

Second  count :  indebitatus  count  for  the  keep  of  a  horse. 

Pleas :  1.  Never  indebted. 

2.  Denial  of  the  agreement. 

3.  That  the  plaintiff  did  not  deliver  up  the  horse  to  the 
defendant  within  a  reasonable  time  in  that  behalf,  accord- 
ing to  the  said  agreement.     Issue. 

Archibald  for  the  plaintiff. 

C.  Pollack  for  the  defendant. 

The  plaintiff  was  a  livery-stable  keeper  in  London;  the 
defendant  was  a  gentleman  residing  in  Devonshire. 

In  April,  1857,  the  defendant's  son  bought  a  horse  (tbe 
horse  in  question),  and  placed  it  at  livery  with  the  de- 
fendant. In  October,  the  son  being  largely  indebted  to 
the  plaintiff  for  the  keep  of  this  and  the  hire  of  other 


Riddel. 
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horses,  the  defendant  sent  to  the  plaintiff  for  his  account,        i860, 
which  was  delivered  to  the  amount  of  120/.  _ 

£mmott 

In  December,  1867,  the  defendant,  then,  as  it  appeared,  *         v. 
personally  unknown  to  the  plaintiff,  called  at  the  plaintiff's 
place  of  business,  and  inquired  after  the  horse,  and  shortly 
afterwards  wrote  to  the  plaintiff,  thus — 

"  I  called  for  the  purpose  of  arranging  my  account, 
but  your  conduct  determined  me  to  take  quite  a  different 
course ;  and  I  now  inform  you  that  I  have  purchased  the 
horse  which  my  son's  servant  delivered  to  your  charge, 
and  I  am  prepared  to  pay  for  his  keep  on  your  delivering 
him  up.  If  not,  I  shall  commence  an  action  against  you  (a). 
I  have  no  objection  to  your  keeping  the  horse  at  a  price  I 
may  approve ;  but  I  will  not  be  answerable  for  the  keep  of 
the  horse  after  this  notice."     No  answer  was  sent. 

No  tender  of  the  money  due,  nor  any  application  for 
the  horse,  appeared  to  have  been  made.  Nor,  on  the  other 
hand,  had  there  been  any  tender  of  the  horse,  nor  any 
application  for  the  amount  due  in  respect  of  its  keep. 

In  March,  1858,  the  plaintiff  sent  in  his  entire  account 
as  against  the  son  (which  had  then  swelled  to  164/.),  and 
he  accompanied  it  by  a  letter  to  the  effect  that  he  would 
give  up  the  horse  on  payment  of  the  son's  account ;  that 
is,  on  payment  of  the  whole  amount  due  from  the  son. 
And  on  the  27th  March  the  defendant  wrote  to  the  plain- 
tiff that  he  declined  paying  it,  and  also  declined  to  pay  for 
the  keep  of  the  horse  beyond  the  date  of  his  notice  (in 
December,  1857),  adding  that  he  was  still  ready  to  pay 
the  keep  up  to  that  time,  and  to  receive  the  horse  in  order 
to  dispose  of  it ;  in  which  case  he  would  render  the  plain- 
tiff an  account  of  the  proceeds  and  pay  him  any  surplus. 

(a)  Which  he  could  not  have  But  by  the    transfer   the    father 

done  but  for  the  purchase,  even  on  would  be  given   a   right  to  bring 

the  order  of  the  son  to  the  livery-  trover;  Philips  v.  Robinson,  4  Ding, 

stable  keeper  to  deliver  up   the  106 ;  Reeves  v.  Capper,  5  B.  N.  C. 

hone  on  payment  of  his  lien ;  Tol~  136 ;  Cheeseman  v.  Exalt,  6  Exch. 

let  v.  Sherstone,  5  M.  &  W.  283.  341 ;  20  L.  J.,  Exch.  209. 
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I860. 


Emmott 

V. 

Riddel. 


In  October,  1858,  the  defendant  sent  for  the  horse,  and 
it  was  delivered  up  to  him. 

The  plaintiff's  attorney  then  applied  to  the  defendant 
for  payment,  which  was  refused,  and  the  present  action 
was  brought. 

Martin,  B. — There  is  no  case ;  for  there  is  no  evidence 
of  a  contract  between  the  parties.  There  was  no  assent  by 
the  plaintiff  to  the  offer  by  the  defendant  (a).  Therefore 
there  must  be  a 

Nonsuit 

(a)   ndc  Hamilton  v.  Terry,  21  L.  J  ,  C.  P.  132. 


Trinity  TVrn. 

An  action 
maintained 
against  a  board 
of  works  for 
not  keeping  a 
sewer  cleaned, 
whereby  it  be- 
came choked 
up,  and  the 
orertiow  there- 
from ran  into 
the  plaintiff's 
premises,  and 
f  m*rt%  whether 
the  defence  of 
contributory 
negligence  on 
the  part  of  the 
plain  tiff, 
though  admis- 
sible under  the 
general  issue, 
can  be  esta- 
blished under 
the  Metropolis 
Local  Manage- 
ment AcL 


Coram  Wilde,  B. 

MEEK  v.  THE  WHITECHAPEL  BOARD  OF 

WORKS. 

.ACTION  for  not  keeping  a  sewer  and  gully  cleansed, 
whereby  it  overflowed,  and  the  plaintiff's  premises  were 
filled  with  foul  water,  dec.  The  declaration  alleged  that 
the  sewer  grate  and  gully  were  vested  in  the  defendants, 
and  that  the  plaintiff  was  possessed  of  premises  near 
thereto :  that  the  defendants  did  not  keep  the  sewer  grate 
and  gully  properly  cleansed,  whereby  it  became  choked  up 
and  overflowed  with  foul  water,  &c,  which  flowed  into 
aud  over  the  premises  of  the  plaintiff,  &c. 
Plea  not  guilty. 

Collier  for  the  plaintiff. 

Manisty  for  the  defendants. 

The  sewers  in  the  district  were  vested  in  the  defendants 
under  the  act  (a). 


(a)  The  Metropolis  Local  Ma- 
nagement Act,  18  &  19  Vict.  c. 
120.  All  sewers  (except  main 
sewers  vested  in  the  Central  Board 


under  sect.  135)  are  rested  in  the 
District  Boards  (sect  68),  who 
are  to  cause  them  to  be  repaired 
and  maintained,  &c,  for  effectually 


SITTINGS-EXCHEQUER,  J4f 

The  case  for  the  plaintiff  was,  that  on  the  24th  June  the        i860. 
sewer,  grate  and  gully  having  been  choked  up,  there  was  eu       \TV***/ 
overflow  therefrom,  which  ran  into  the  plaintiff's  premises,  «. 

It  appeared  that  on  that  day  there  was  a  violent  storm  Whitechaf** 

of  rain  Board  or 

01  rain'  Worm. 

The  case  for  the  defence  was,  that  on  the  night  of  the 
24th  June,  there  being  heavy  rain,  the  gully  was  found  not 
to  pass  the  water  freely,  and  the  overflowing  of  the  sewer 
came  into  the  plaintifFs  premises. 

Manisty,  for  the  defendants,  offered  to  prove  that  the 
plaintiff  himself  contributed  to  the  mischief  by  throwing 
refuse  into  the  gutter,  which  helped  to  stop  up  the  sewer. 

Collier  objected  to  that  evidence. 

Wilde,  B. — The  evidence  is  no  doubt  admissible  under 
not  guilty  (a),  but  it  would  be  of  no  avail  unless  it  conneets 
the  wrongful  act  of  the  plaintiff  with  the  breach  of  duty 
complained  of  on  the  part  of  the  defendants ;  and  looking 
to  the  provisions  of  the  act,  it  hardly  appears  that  the 
defence  can  be  sustained.  They  have  powers  to  enforce 
the  removal  of  any  refuse,  by  whomsoever  caused  ;  by  neg- 
lect of  scavengers,  or  by  act  of  occupiers  (b).  And  the 
very  breach  of  duty  charged  is  not  acting  on  those  powers. 

draining  tbeir  respective  districts  the  streets,  and  for  cleansing  out 
(sect  69),  and  to  drain  and  cleanse  and  emptying  the  sewers  and 
all  sewers  and  drains,  &c,  of  any  drains,  &c.  (sect.  125) ;  and  penal- 
filth  or  water,  &c,  and  to  cause  ties  are  imposed  on  the  scavengers 
notice  to  be  given  to  any  person  if  they  do  not  perform  their  duties, 
causing  such  nuisance,  or  to  the  or  on  any  occupier  who  shall  refuse 
owner  or  occupier  of  the  premises  to  permit  them  to  do  so.  The 
whereon  the  same  exists,  requiring  effect  of  the  whole  appears  to  be 
him  to  cleanse,  &c ;  or  if  he  fail  to  that  the  duty  is  primarily  imposed 
comply  with  such  notice,  then  the  upon  the  District  Board,  with 
Board  shall  cause  such  works  to  be  plenary  and  summary  powers  of 
done  (sect  86).  Every  District  compelling  the  performance  of  it. 
Board  is  hereby  required  to  appoint  (a)  Holden  v.  The  Liverpool  Gat 
a  sufficient  number  of  persons,  or  Company,  3  C.  B.  Rep.  1 ;  Hoioden 
to  contract  with  any  company  or  v.  Stqndish,  21  L.  J.,  C.  P.  33. 
persons  for  sweeping  and  cleansing          (6)  The  wrongful  wilful  act  of  a 

▼OL.  II.  L  F.F. 
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1860.  Manisty  called  witnesses  to  show  that  the  storm  was 


Meek 


sudden  and  the  obstruction  temporary,  so  that  in  the  mora- 
«.  ing  no  water  was  standing  in  the  street. 

The 

Whitechapel      Wilde,  B.  (to  the  jury). — Was  the  overflow  caused  by 
Works.       neglect  of  the  defendants  in  not  causing  the  sewers  to  be 
kept  cleansed,  or  by  a  storm  so  sudden  that  no  reasonable 
care  could  provide  against  it? 

Verdict  for  the  plaintiff,  302. 

third  party,  a  stranger,  may  be  a      but  see  Brown  v.  Sergeant,  Vol.  I. 
defence;  Latch  v.  Rhymny  Rail-      p.  112. 
way  Company,  27  L.  J.  7,  Ex.  155 ; 


JARVIS  v.  JACKSON. 

Trinity  Term.       * 

In  an  action      -olCTION  for  false  imprisonment. 

££££',*        PI***  •'  I-  Not  guilty. 

a  servant,  plea:      2.  That  the  plaintiff  was  the  defendant's  domestic  ser- 

justi tying  on  r 

the  ground  of  vant,  and  that  on  the  day  in  question  some  person  had 
picion  that  she"  feloniously  stolen  from  the  defendant  some  money  out  of  a 
bad  stolen  some  cagh  box  in  a  closet^  to  which  the  plaintiff  had  access. 

money  out  of  a  '  r 

closet;  the        That  just  before  the  theft  the  defendant  had  left  the  cash 

substance  of  .  .  „ 

the  plea  being   box  open  in  the  closet ;  that  the  plaintiff  was  the  only  per- 

theVnly  person  son  w^°  was  known  to  have  afterwards  entered  it  before 
who  had  en-      tne  ^gft  wa8  discovered  :  and  that  upon  the  discovery,  the 

tered  the  closet  '  *  . 

since  the  de-      defendant,  suspecting  her  of  the  theft,  gave  her  into  cus- 

fendant  had  left        ,       0 
the  money  tody,  6m. 

ptawu  a?-6  The  plaintiff's  evidence  was,  that  she  and  her  mistress, 

lowed  to  be  and  other  servants,  were  engaged  on  the  morning  in  ques- 

adding  a  fact  tion  in  looking  out  linen,  &c,  from  the  closet,  and  that  she 

fendanthad"  na^  occasion  to  re-enter  it  after  her  mistress  left  it. 

locked  the  fne  defenc|ant  was  called,  and  in  the  course  of  her  evi- 

door)  which  ' 

the  defendant  dence  stated  that  she  had  locked  the  closet  upon  her 
fore  mentioned,  leaving  it,  just  before  the  plaintiff  was  supposed  to  have 
ofethTsm"/y  entered  it;  the  object  of  which  was  to  show  that  the 
ment  being  left  plaintiff  had  no  business  to  re-enter  it;  she  had  never  made 

to  the  jury.         r 

this  statement,  however,  before. 


SITTINGS— EXCHEQUER.  147 

Denman,  for  the  plaintiff,  pointed  out  that  the  plea  con-         1860. 
tained  no  statement  of  the  fact  now  stated  by  the  defend- 
ant; and 

Wilde,  B.,  said  this  was  material,  as  the  plea  must  set 
forth  all  the  grounds  of  suspicion  relied  on. 

Russell  applied  to  amend ;  to  which 

Wilde,  B.,  assented ;  and  the  plea  was  amended  accord- 
ingly, telling  the  jury  that  they  were  to  consider  how  far 
the  statement  was  entitled  to  credit,  never  having  been 
made  before. 

Hawkins  and  Denman  for  the  plaintiff. 

F.  Russell  and  M*Intyre  for  the  defendant. 

Verdict  for  the  plaintiff,  30/. 


STEPHENS  v.  REYNOLDS. 

.  Trinity  Term, 

.AlCTION  on  a  bill  of  exchange,  drawn  by  one  Ford,  di-  A  partner  miy 
rected  to  B.  Reynolds,  at  Woolwich,  and  accepted  "  B.  bill  accepted  in 

Reynolds."    .  SEES? 

Plea :  denying  the  acceptance.  for  partnership 

.  purposes,  al- 

Hawkins,  Murphy  and  Willoughby  for  the  plaintiff.  thou&h  di* 

9  r  *  *     *  r  rected,  not  to 

Parry,  Serjt.,  and  Joyce,  for  the  defendant.  ^Ic^bSu  P 

The  case  had  been  tried  coram  Bramwell,  B.,  who  ^fend^'s tbC 
directed  a  nonsuit  (vide  Vol.  I.  p.  739),  set  aside  by  the  own  place  of 

*  business,  pro- 

Court;  dissentiente,  Bramwell,  B.    Vide  29  L.  J.,  Exch.  vided  the  jury 

The  bill  was  drawn  for  goods  supplied  to  a  partnership  partner,Mpe 
business,  carried  on  by  one  Crane  and  Reynolds,  at  Wal-  business  was 

.  .  carried  on 

worth.     The  bill  was  accepted  by  Crane,  and  the  plaintiff  under  the  name 
gave  evidence  that  the  defendant  Reynolds  had  said  that  alone. 
Crane  was  his  partner,  and  that  whatever  he  did  was  the 
same  as  if  he,  Reynolds,  bad  done  it. 

For  the  defence  it  was  contended  that  there  was  no  evi- 
dence of  authority  to  accept  in  such  a  style,  in  the  name 
of  Reynolds  only,  and   that  the  direction  of  the  bill   to 
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Woolwich,  the  place  where  the  defendant  carried  on  his 
own  business,  and  not  to  Walworth,  where  the  partnership 
business  was  carried  on,  showed  that  it  was  not  drawn  or 
accepted  for  partnership  purposes* 

Bills  were  put  in  by  the  plaintiff,  accepted  in  the  same 
way,  and  paid  by  the  defendant. 

Wilde,  B.  (to  the  jury). — 1.  Were  the  defendant  and 
Crane  partners  in  trade  ? 

2.  Or  did  he  hold  himself  out  as  such? 

3.  And  was  the  bill  drawn  and  accepted  for  partnership 
purposes,  and  in  the  partnership  name  ? 

Verdict  for  the  plaintiff. 


Judges'  Chambers,  coram  Willes,  J. 
FURLONG  v.  GARRETT. 

Trinity  7V«w. 

Notice  of  trial    SUMMONS  on  the  part  of  the  plaintiff  (after  issue 

may  be  piven      .  . 

with  replies-     joined)  to  amend  the  declaration. 

ST**^!*0  ^      I*  was  objected  that  there  would  not  be  time  for  notice 

of  trial ;  notice  having  been  given  with  the  replication  (in 
denial),  which,  it  was  contended,  was  irregular. 

Sed  per  WrLLBs,  J. — The  notice  was  quite  regular ;  the 
replication  having  been  only  in  denial;  no  formal  joinder 
of  issue  being  required. 

Order  for  leave  to  amend. 

Notice  of  trial  to  stand. 

Wathin  Williams  for  the  plaintiff. 
Bennett  for  the  defendant  (a). 


(a)  See  C.  L.  P.  Act,  1852,  s.      pleading,  if  it  if  in  substance  in 
79.    Whatever  the  form  of  the  last      denial,  it  is  an  issue. 
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Newcastle,  coram  Hill,  J. 
WILSON  v.  REED  and  others. 

-j-  Spring  Assizes. 

Jul  BEL.  The  declaration  charged  that  the  defendant  Thepublica- 
wrote  and  published  of  the  plaintiff  in  a  newspaper,  a  firm  Com-6" 
report   of  a   committee  of  the  Northern  Reform  Union,  ro,ttee  of  a  re- 

'  J  *  port  imputing 

stating  :  "The  first  exposures  of  the  Union  having  failed  to  to  the  plaintiff 
produce  any  improvement  in  the  mode  of  conducting  elec-  been  guilty  of 
tkms  in  Berwick,  and  the  persons  there  who  traffic  in  jJJj^noTpri- 
votes  being  utterly  impervious  to  public  opinion,  we  have  vileged,  within 
submitted  the  evidence  to  the  best  legal  advice  we  could  allowing  dis- 
obtain,  and  in  accordance  with  that  advice  have  issued  matters  of  pub- 
writs  against  the  following  persons,"  mentioning  the  plain-  priili'/Tnot116 
tiff  among  others.     And  then  it  was  added  among  the  extending  to 

.  imputations 

comments,  "  In  a  few  days  writs  will  be  issued  against  upon  personal 

another  list  of  offenders."  tngTthe  g°" 

Plea,  not  guilty.  opinion  of  the 

°        J  jury,  beyond 

James  and  Kemplay  for  the  plaintiff.  the  necessity 

r     *  *  for  discussion 

Temple  and  Udall  for  the  defendant.  fuesrto^1" 

The  defendant  and  another  person,  secretaries  of  the 
committee,  had  caused  the  report  in  question  to  be  pub- 
lished   in    the    newspaper,    bearing   their   signatures    as 
secretaries. 
The  publication  having  been  proved. 

Temple,  before  going  to  the  jury,  said  he  would  ask 
his  Lordship  whether  he  would  say  (a)  there  was  sufficient 

(a)  It  is  now  settled,  that  it  is  beyond  it    See  Dickson  v.  Wilton, 

for  the  Judge  to  say  if  the  occasion  Vol.   I.,  p.  419,    and   Beatton  v. 

is  privileged,  and  for  the  jury  whe-  Skene,  29  L.  J.,  Exch. ;  WenmaA 

ther  the  particular  publication  goes  Ash,  22  L.  J.,  C.  P.  190. 
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on  the  face  of  the  alleged  libel  to  show  that  it  was  in- 
tended to  impute  bribery  to  the  plaintiff. 

Hill,  J. — The  law  is,  that  a  publication  without  lawful 
excuse,  which  tends  to  hold  an  individual  up  to  hatred, 
ridicule  or  contempt,  is  a  libel.  Whether  the  publication 
held  up  the  plaintiff  to  hatred,  ridicule  or  contempt,  is  a 
question  for  the  jury.  Whether  there  is  an  excuse  or  not 
is,  in  the  first  instance,  a  question  of  law.  There  is,  indeed, 
a  rule  which  I  may  state  to  the  jury,  that  it  is  allowable  to 
discuss  matters  of  public  interest  in  the  columns  of  the 
newspapers,  but  it  must  be  done  bond  fide  and  without 
malice,  or  anything  beyond  what  is  necessary  for  public 
discussion. 

Temple  having  thereupon  gone  to  the  jury,  calling  no 
witnesses, 

Hill,  J.  (to  the  jury). — The  defendants  have  admitted 
that  they  were  the  persons  that  caused  this  publication  to 
be  inserted  in  the  newspaper,  and  the  question  is  whether 
it  was  or  was  not  a  libel ;  and  if  you  should  find  in  your 
judgments  that  it  was,  then  you  will  have  to  say  what 
damages  the  plaintiff  is  entitled  to.  Any  publication  which 
exposes  an  individual  to  hatred,  contempt  or  ridicule,  being 
published  without  lawful  excuse,  is  a  libel ;  and  I  tell  you 
as  a  matter  of  law,  this  committee  of  the  Northern  Reform 
Union,  publishing  a  report  which  they  had  received  from  a 
sub-committee,  did  not  constitute  an  excuse  in  law.  It 
would  be  a  lawful  excuse  to  publish  something  on  the 
character  of  another  if  a  person  was  applied  to  by  a 
master,  and  the  person  gave  a  bad  character,  without  any 
actual  malice.  In  the  same  manner,  a  person  might  pre- 
sent a  memorial  to  the  Secretary  of  State  on  some  matter 
of  which  he  had  cognizance ;  although  it  might  reflect  on 
some  individual,  if  without  malice,  it  would  be  no  libel. 
In  like  manner,  a  petition  to  Parliament  might  introduce 
similar  matter,  but  which  the  law  would  call  lawful  and 
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justifiable.  But  the  mere  publishing  in  the  columns  of  a 
newspaper  something  as  to  the  character  of  another  is  a 
self-imposed  duty,  and  does  not  constitute  a  lawful  excuse 
in  law  within  the  meaning  of  the  rule  to  which  I  have 
referred.  There  is,  however,  another  rule,  that  it  is  law- 
ful to  discuss  in  the  columns  of  a  public  journal  matters 
of  public  interest,  provided  it  be  done  bond  fide,  with- 
out actual  malice,  or  the  unnecessary  making  of  per- 
sonal imputations  on  any  individual.  The  defendants 
had  no  right,  however,  when  they  professed  to  discuss 
in  the  columns  of  a  newspaper,  to  make  a  personal  im- 
putation on  another  individual.  Therefore,  adopting  the 
rules  of  law  I  have  stated  to  you,  it  will  be  for  you  only 
to  say  in  this  case  whether  this  was  or  was  not  a  libel  re- 
flecting on  the  character  of  Mr.  Wilson.  It  appears  this 
all  arose  out  of  the  last  Berwick  election,  and  according  to 
the  statement  made  by  the  defendants  themselves  in  this 
publication  they  were  a  committee  of  the  Northern  Reform 
Union,  and  constituted  themselves  into  a  vigilance  com- 
mittee in  order  to  watch  the  proceedings,  and  this  letter 
was  in  the  form  of  a  report  of  the  Reform  Union ;  and  it 
certainly  did  in  most  unmeasured  terras  (though  it  might 
be  quite  honestly)  charge  the  parties  who  were  interested 
in  carrying  on  that  election  with  the  most  wholesale 
bribery;  and  then  they  summed  up  by  saying,  "  the  first 
exposures  of  the  Union  having  failed  to  produce  any  im- 
provement in  the  mode  of  conducting  elections  in  Berwick, 
and  the  persons  there  who  traffic  in  votes  being  utterly  im- 
pervious to  public  opinion,  we  have,  as  above  stated,  sub- 
mitted the  evidence  to  the  best  legal  advice  we  could 
obtain,  and  in  accordance  with  that  advice  have  issued 
writs,*'  and  then  they  mentioned  the  names  of  the  parties, 
including  the  present  plaintiff.  They  then  state  "  that  in 
a  few  days  writs  will  be  issued  against  another  list  of 
offenders."  It  will  be  for  you  to  say,  looking  at  this 
publication,  if  it  did  not  in  the  plainest  manner  impute  to 


i860. 


WlLSOK 
V. 

Reed 
and  Others. 


\m 


the  parties  who  had  beta  selected  that  tbey  had  been 
guilty  of  corrupt  practices  at  Berwick  election.  It  yea  are 
satisfied  such  an  imputation  was  made,  yen  wiu  have  to 
consider  whether  it  was  aot  calculated  to  espc«e  Mr.  Wilson 
to  hatred,  contempt  and  ridicule.  Then  it  was  urged  by 
the  learned  counsel  lor  the  defence  that  all  the*  was  done 
from  the  seose  of  doty ;  and  though,  no  doubt,  as  I  have 
said,  it  was  a  self-imposed  daty,  the  motives  mi^bt  be  pare 
and  sincere,  and  if  so  you  oaght  not  to  visit  the  defendants 
with  serious  consequence*.  I  suggest  to  you,  however, 
that  any  self-constituted  body,  which  sets  itself  op  for  the 
reform  of  the  public,  whether  in  religious,  in  commercial 
or  in  political  points  of  view,  most  be  extremely  cautions 
in  all  their  publications  and  writings  concerning  private 
individuals  not  to  reflect  on  private  character  (a).  A  maw 
stands  at  fearful  odds  when  he  has  to  contend  with  a 
public  body.  If  they  publish  that  which  reflects  on  the 
private  character  of  individuals,  they  should  be  very 
careful  of  the  contents  of  what  they  put  forth.  The 
question  for  you  is  very  simple.  Did  the  publication 
or  did  it  not  constitute  a  libel  within  the  meaning  of 
the  rule  laid  down  ?  If  it  did.  then  vou  will  find  a 
verdict  for  the  plaintiff,  and  say  what  damages  he  is 
entitled  to. 

The  jury  then  retired,  and,  after  being  absent  some  time, 
returned  into  Court,  when  the  foreman  said  they  returned 
a  verdict  for  the  plaintiff,  with  the  smallest  amount  that 
would  carry  costs. 

Hill,  J. — You  will  have  to  define  the  amount  of 
damages,  and  the  costs  are  not  an  element  to  enter  into 
our  consideration  (b). 

The  Foreman. — Can  y<~u  tell  us  what  is  the  smallest 
amount  that  will  carry  costs  ? 


(«)   Vide  Pmrm  *.  %e*y,  mmtc,  p.  (6)   Fl*     Wtktlm   w.   Morris, 

74.  *mtet  p.  26. 
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Hill,  J.— No,  I  cannot  tell  you;  that  is  not  an  element, 
however,  that  is  to  enter  into  your  consideration. 
The  jury  then  retired,  and  ultimately  returned  a 

Verdict  for  the  plaintiff,  damages  1$.  (a). 


(a)  In  the  above  case,  it  will  be 
teen  the  direction  proceeded  upon 
precisely  the  same  principle  as 
Paris  v.  Levy,  There  the  alleged 
libel  consisted  of  comments,  the 
jury  thought  just,  on  a  publication 
by  the  plaintiff;  here,  on  the  other 


hand,  the  defendants  had,  without 
necessity  (for  the  names  were  not 
essential),  published  statements  as 
to  the  private  conduct  of  the 
plaintiff.  See  Davis  v.  Cutbush, 
Vol.  I.  p.  487. 


1860. 


Wilson 

v. 

Reed 

and  Others. 


REGINA  v.  GREGORY  and  another. 

EMANUEL  GREGORY,  steam-tug  master,  and  James 
Campbell,  engineman,  were  charged  upon  the  coroner's 
inquisition  with  the  manslaughter  of  John  Cockbura,  at 
the  palish  of  Tynemouth. 

Price  and  Mulcaster  for  the  prosecution. 

Seymour  for  the  defence. 

Pricey  in  opening  the  case,  said,  as  it  involved  considera- 
ble difficulty,  perhaps  bis  Lordship  would  direct  his  atten- 
tion to  the  facts  of  the  case,  and  state  his  opinion  as  to 
whether  it  should  proceed  further  than  the  opening.  No 
doubt  the  offence  charged  could  not  be  considered  a  joint 
offence;  it  must,  upon  the  evidence,  appear  to  have  been 
the  result  of  an  act  done  by  one  or  other  of  the  prisoners. 
Deceased  was  the  stoker  on  board  the  steam-tug  William 
and  Mary,  of  which  the  prisoners  were  the  captain  and 
engineman.  There  was  no  doubt  that  the  steam-tug  bad 
exploded,  that  the  deceased  was  blown  into  the  air,  and 
that  his  death  ensued  either  from  drowning  or  scalding. 
The  two  prisoners,  with  the  deceased,  were  the  only  persons 
on  board  the  steam-tug.  On  the  24th  of  August  last  the 
Louise  Crawehay,  a  steamer  which  had  recently  been 


Spring  Assizes, 

An  explosion 
having  oc- 
curred on  board 
a  steamer, 
whereby  one 
of  three  per- 
sons in  charge 
of  her  was 
killed .— Held, 
that  the  cir- 
cumstance that 
the  valves,  &c. 
were  out  of 
order,  was  not 
sufficient  to 
make  out, 
against  either 
or  both  of 
them,  (one  be- 
ing master  and 
the  other  en- 
gineer), a  case 
of  such  cul- 
pable negli- 
gence as  would 
sustain  a 
charge  of  man- 
slaughter. 
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started  for  the  conveyance  of  passengers  between  New- 
castle and  Tyneraouth,  was  passing  down  the  river  to  Tyne- 
mouth.  This  steamer  had  created  some  little  annoyance 
to  other  boats  on  the  river  by  going  at  a  greater  speed, 
and  being  therefore  likely  to  get  all  the  passengers.  On 
the  26th  of  August  she  started  from  Newcastle  about  noon. 
Soon  after  she  started,  the  steam-tug  William  and  Mary 
started  also.  The  steam-tug  was  constantly  running  ahead 
of  the  passenger  boat,  and  from  the  volumes  of  smoke  which 
constantly  issued  from  the  former,  and  also  from  expres- 
sions used  by  its  captain,  it  was  evidently  the  desire  of  the 
steam-tug  to  keep  ahead  of  the  Louise  Crawshay  and  annoy 
the  passengers  on  board  by  smoke.  When  the  Louise  Craw- 
shay left  Hebburn  Quay,  where  she  had  stopped  to  take  op 
or  deposit  passengers,  the  steam-tug  again  begun  to  run  a 
race  with  her.  Soon  a  peculiar  coloured  smoke  was  ob- 
served to  issue  from  the  funnel  of  the  steam  tug,  which 
immediately  blew  up,  and  the  deceased  was  blown  into 
the  air. 

Now  the  question  in  the  case  is,  who  is  responsible  for 
the  death  of  the  deceased  ?  Was  death  merely  the  result 
of  accident?  Or  was  it  the  result  of  some  culpable  act, 
or  omission  of  duty,  on  the  part  of  one  or  both  of  the 
prisoners?  The  captain  and  engineman,  the  prisoners, 
were  in  charge  of  the  vessel  along  with  the  deceased. 
It  was  afterwards  discovered,  on  the  steam-tug,  that  the 
lever  of  the  safety-valve  was  so  tied  down  by  weights 
that  it  could  not  act  as  a  safety-valve.  There  was,  there- 
fore, considerably  more  pressure  upon  the  boiler  plates 
than  they  could  bear.  Now  there  was  nothing  to  hare 
prevented  any  of  the  three  men  on  board  the  steam-tog 
removing  the  weights.  But  there  was  a  Government  valve, 
to  which  there  was  a  lock,  fitted  bv  two  kevs.  One  of 
the  keys  was  kept  by  a  Government  inspector;  and  the 
other  ought  to  have  been  in  possession  of  the  captain. 
There  is  no  proof  that  he  had  the  key  at  the  time  of  the 
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explosion;  but  it  was  afterwards  found  that  the  Govern-  i860. 
ment  valve  was  in  such  a  state  that  it  could  not  work. 
If  it  had  been  working  no  mischief  could  have  occurred. 
Now  it  is  always  assumed  that  the  captain  had  control  and  Another. 
of  the  whole  boat.  Is  be  to  be  considered  guilty  of 
culpable  neglect  in  not  seeing  that  the  Government  valve 
was  in  order  ?  Or,  in  allowing  the  steam-tug  to  go  at  a 
greater  speed  than  was  necessary?  Or,  in  allowing  the 
other  valve  to  be  in  a  state  in  which  it  could  not  work  ? 
With  regard  to  the  engineer,  his  duty  was  to  attend  to  the 
working  of  the  engine.  He  was  bound  to  see  that  too 
much  steam  was  not  generated ;  whilst  the  deceased  fire- 
man only  acted  under  the  control  of  his  two  superiors. 
Now  the  law  of  the  case  is,  that  a  mere  omission  of  duty 
does  not  render  a  man  liable  to  conviction  for  manslaughter, 
unless  it  amounts  to  a  culpable  neglect  on  his  part,  to 
which  the  death  can  be  clearly  traced  (a).  It  remains 
for  his  Lordship  to  express  his  opinion  whether,  from 
his  opening  statement,  such  culpable  neglect  can  be 
proved  ? 

Hill,  J. — What  is  the  act,  either  of  omission  or  com- 
mission, which  you  point  out  as  possibly  to  be  regarded  as 
culpable? 

Price.— The  omission  is,  that  the  captain,  who  must 
have  seen  the  safety-valve  out  of  order,  allowed  it  to  be 
so,  and  did  not  put  it  in  working  order. 


(a)  Vide  Regina  v.  Hughes,  26 
L.  J.,  M.  C.  202,  where  a  banks- 
man, whose  duty  it  was  to  place  a 
stage  on  the  mouth  of  a  shaft  to 
receive  a  loaded  truck,  and  who 
neglected  to  do  so,  whereby  the 
truck  ran  down  and  killed  a  work- 
man, was  held  guilty  of  man- 
slaughter, but  that  was  after  ver- 
dict, and  the  jury  had  found,  on 


sufficient  evidence,  that  the  death 
arose  from  the  culpable  omission 
of  the  prisoner.  And  there,  per 
Campbell,  C.  J.,  if  the  omission 
was  not  malic ious  and  arose  from 
negligence  only,  it  is  a  case  of 
manslaughter.  The  death  of  the 
deceased  was  the  direct  consequence 
of  the  omission  of  the  prisoner  to 
perform  the  duty. 
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1860.  Hill,  J.-* At  present  the  difficulty  is  to  show  that  either 

R  of  the  prisoners  were  in  a  position  to  see  that  it  was  out 

t>.  of  order.    Moreover,  there  is  nothing  in  your  statement 

aadAnothtc   inconsistent  with  the  assumption  that  deceased  himself 

could  see  it  to  be  out  of  order  (a). 

Price. — The  stoker  was  not  where  he  ought  to  have 
been,  down  in  the  hold ;  he  was  on  deck. 

Hill,  J. — You  must  make  out  a  decided  and  culpable 
neglect  of  duty  on  the  part  of  one  or  both  of  the  prisoners. 
Now  it.  is  perfectly  possible  that  the  fireman  might  have 
put  the  valve  in  order  without  the  intervention  of  either  of 
the  prisoners.  If  so,  it  is  clear  you  could  not  make  out  a 
felony*  I  do  not  think  it  was  a  case  which  could  result  in 
conviction,  and  therefore  I  direct  a  verdict  of 

Not  guilty. 

(a)  Vide  Dynen  v.  Leach,  26  L.  J.,  Ex.  221. 


411  II 
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York,  coram  Martin.  B. 

1860. 

REGINA  v.  BOYES. 

^^  Summer  Assizes. 

JlHIS  was  an  ex -officio  information  filed  by  the  Attorney-  A  witness,  an 
General,  charging  Daniel  Boyes  with  having  given  bribes  a  criminal  of- 
to   six   persons  at   the  last  Beverley  election,  to  induce  recefve^the*8 
them  to  vote  for  Mr.  Ralph  Walters,  one  of  the  candidates  pardon  of  the 

.  .  Crown  under 

at  that  election.     The  information  was  filed    under  the  the  Great  Seal 
Corrupt  Practices  at  Elections  Act  (17  &  18  Vict.  c.  102),  [^^ 
which  provides,  that  no  expenses  at  elections  but  those  privilege  of 

.  .  .  refusing  to  an- 

allowed  by  the  election  auditor  shall  be  legal,  and  subjects  swer  questions 

(|1        .,    .,  .  •     •      i  a-  relating  to  the 

persons  guilty  of  bribery  to  a  criminal  prosecution.  offence,  which 

The  Solicitor- General,  Overend,  Q.C.,  Monk,  Q.C.  and  criminate  him- 
CUasby  for  the  plaintiff.  bound"™- 

Edward  James,  Q.C,  Price  and  T.  Jones  for  the  de- 
fendant 

The  facts  of  the  case  were  these: — At  the  last  election  for 
Beverley  there  were  four  candidates,  Mr.  Walters,  Major 
Edwards,  Mr.  Walker  and  Mr.  Glover.  Mr.  Walters  and 
Major  Edwards  were  returned,  and  on  a  petition  Mr. 
Walters  was  unseated.  The  inquiry  resulted  in  the  elec- 
tion committee  recommending  to  the  House  of  Com- 
mons that  the  defendant  and  another  person  should  be 
prosecuted.  The  charge  against  the  defendant  was,  that 
he  had  offered  money  as  bribes  for  their  votes  to  six  per- 
sons, as  the  friend  of  Mr.  Walters.  The  defendant  was  an 
innkeeper  in  Beverley,  and  a  person  of  considerable  local 
influence,  and  had  been  in  the  corporation  for  twenty  years, 
and  held  strong   political  opinions.      Mr.  Boyes  had  a 

VOL.  II.  N  F.P. 
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I860.  house  empty  which  faced  in  two  streets,  one  side  in  "Toll 
Gable."  The  people  entered  in  Toll  Gable,  and  pro- 
ceeded into  an  inner  room  where  Mr.  Boyes  was  seated, 
and  exchanged  some  words,  intimating  that  they  were 
voters.  They  were  then  motioned  to  proceed  to  the  next 
room,  and  expressions  were  used  which  could  be  heard  in 
that  room.  There  was  a  man  in  the  second  room  well 
supplied  with  sovereigns.  Mr.  Boyes  mentioned  a  sum, 
and  the  voter  received  that  sum  from  the  man  in  the  inner 
room.  Having  received  the  money  in  this  way,  the  voters 
passed  out  into  the  other  street  in  which  the  bouse  stood, 
called  "  Walker  Gate." 

Formal  proof  having  been  given  of  the  election  and  re- 
turn of  Mr.  Walters  and  Major  Edwards  at  the  election  on 
the  29th  April,  1859,  and  of  the  register  of  voters, 

John  Best,  a  carter  at  Beverley,  was  called  and  proposed 
to  be  examined  as  having  received  a  bribe  in  the  manner 
indicated. 

Martin,  B.,  addressing  the  witness  said, — I  feel  bound 
to  tell  you,  after  hearing  the  opening  of  the  learned 
Solicitor-General,  that  by  the  law  of  England  you  are  not 
bound  to  state  anything  in  answer  to  questions  which  may 
criminate  yourself.  You  may  answer  or  not  at  your  pleasure. 

He  was  then  asked,  Do  you  know  Mr.  Boyes  ? — I  decline 
answering  that  question. 

The  Solicitor-General. — I  will  relieve  this  gentleman 
of  any  difficulty  as  to  that,  as  I  have  her  Majesty's  pardon 
for  any  offence  relating  to  the  election  which  he  may  have 
committed.  (The  parchment  document,  with  the  Great 
Seal  attached,  was  tendered  in  Court  to  the  witness  as  his 
protection.) 

Martin,  B.  said,  it  was  the  first  instance  of  the  kind  he 
had  heard  of.  If  an  authority  were  shown  to  him  he 
would  act  upon  it. 

The  Solicitor- General  referred  his  Lordship  to  Regina 
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v.  Reading  (a)  ;  Roberts  v.  Allatt(b)  ;  Regina  v.  Earl  of        186°- 
Shaftesbury  (c)  ;    Taylor  on  Evidence  (d) ;    Fawcett  v.       rEoina 
Munro,  not  reported,  tried  at  the  Old  Bailey,  v* 

DOTESi 

Overend  would  ask  his  Lordship  whether  he  would  not 
now  tell  the  witness  that  he  had  a  pardon  and  was  bound 
to  answer. 

Martin,  B.,  said  he  must  see  the  cases  and  make  up 
his  mind.  It  was  a  strong  thing  to  commit  a  man  for  not 
answering.  There  could,  however,  be  no  harm  in  telling 
the  witness  he  had  a  pardon. — (Addressing  the  witness) — 
That  paper  is  a  pardon  to  you,  so  that  you  can  never  be 
prosecuted  for  this  offence.  Does  that  make  any  difference 
in  your  wish  to  answer  or  not  ? 

Witness. — I  don't  wish  to  answer  any  questions. 

Overend  submitted  that  the  witness  had  not  the  privilege 
to  refuse  to  answer. 

The  authorities  referred  to  were  then  sent  for. 

After  much  discussion  on  the  point,  his  Lordship  got  the 
case  Reg.  v.  Reading  (a),  and  said  it  was  directly  in  point 
that  the  questions  could  not  be  asked,  even  if  the  witness 
had  his  pardon,  "  as  it  would  be  a  calumny  upon  him, 
and  his  name  would  suffer."  Was  the  decision  right? 
Then,  was  there  corroboration  of  the  witnesses'  testimony  ? 

The  Solicitor- General  said  there  was  abundant  corro- 
boration. Several  distinct  acts  of  bribery  would  be  proved, 
and  after  the  first  they  were  not  accomplices  of  Boyes. 

Martin,  B.  said,  he  was  in  great  doubt  about  the  matter, 
and  went  to  consult  with  Mr.  Baron  Wilde.  On  his  re- 
turn his  Lordship  said,  he  had  consulted  with  Wilde,  B., 
and  the  impression  on  his  mind  was  that  the  witness  was 
bound  to  answer. 

(a)  7  Howell's  St  Tr.  296.  (r)  8  Howell's  St.  Tr.  817. 

(b)  M.  &  M.  192.  (d)  \  1072. 

n2 
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1860.  The  witness  was  then  recalled,  and  told  by  his  Lordship 

he  was  bound  by  law  to  answer. 

The  case  then  proceeded  and  the  witness  was  examined, 
and  proved  that  he  entered  the  house  in  question  and  went 
through  to  a  back  room,  Daniel  Boyes  was  in  the  second 
room,  standing  up.  There  was  a  table  before  him,  and 
newspapers  or  something.  He  spoke  to  witness.  He  said, 
"  Now  o)y  lad,  how  is  thou  going  to  be  ?"  Witness  said, 
"  Single,  Walters."  I  said  I  should  want  to  be  a  runner. 
He  paid,  "Getaway  with  thee  through  that  door  back- 
way  into  Walker  Gate/*  and  he  showed  me  the  way  to  the 
door.  In  going  to  the  back  door  in  the  next  room  where 
Boyes  was  sitting,  there  was  a  person  sitting,  who  put  out 
his  hand,  and  said,  "  Here  lad,"  and  gave  me  a  sovereign. 
Nothing  was  said  more,  and  I  went  away. 

Other  similar  acts  of  bribery  of  voters  were  proved,  the 
defendant  being  the  person  authorizing  the  giving  of  the 
money. 

The  defendant  was  found  guilty. 


Summer  Assizes. 
In  an  action 


Liverpool,  coram  Wilde,  B. 

KERFOOT  v.  MARSDEN. 

J.  HIS  was  an  action  for  a  breach  of  promise  of  marriage, 
promiseof0  brought  by  the  plaintiff,  the  daughter  of  a  farmer,  against 
,lli8?^ia§Le,  the     the  defendant,  a  manufacturer,  and  said  to  be  possessed 

plaintiff  may  #  * 

ask  in  a  gene-    of  considerable  property. 

i*al  wav  as  to 

the  amount  of  Proof  was  given  that  the  defendant  paid  his  addresses 
Jj^JJf  bnu?  *°  the  Plaintiff  and  had  promised  her  marriage,  and  that 
cannot  give       afterwards  she  had  a  child,  the  defendant  procrastinating 

evidence  of  the  ■  . 

particular  the  performance  of  his  promise  under  the  pretext  that  his 

property  and     house  was  not  yet  completed.     He  afterwards  refused  to 

{heir  value.         fu]fii  his  promise. 

To  prove  the  value  of  the  contract  which  the  plaintiff 
had  lost,  and  the  defendant's  ability  to  pay  heavy  da- 


Marsden. 
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mages,  on  the  part  of  the  plaintiff  evidence  was  tendered         I860, 
that  the  defendant  had  entered  into  various  contracts  for      v 

KERFOOT 

the  purchase  of  lands,  and  also  for  the  purchase  of  his       ^    v. 
house.    This  was  objected  to  by  the  defendant's  counsel. 

Wilde,  B. — You  may  ask  in  a  general  way  as  to  the 
defendant's  property,  but  you  cannot  go  into  particular 
items  as  to  his  property.  If  you  like  I  will  admit  the  items 
subject  to  objection. 

The  questions  as  to   the   items   objected   to  were  not 

pressed. 

Verdict  for  the  plaintiff,  damages  500/. 

Monk,  Q.C.,  Milward  and  FitzAdams  for  the  plaintiff. 
Over  end,  Q.C,  and  Newton  for  the  defendant. 


Summer  Attixti* 


Coram  Martin,  B. 
CHAPMAN  v.  CALLIS. 

pry  oummer  a  tsu 

J.HE  declaration  stated  that  the  defendant  bought  from  Memoranda 
the  plaintiff  sixteen  sixty-fourths  of  the  vessel  Conrad,  the  M^oThe™*- 
defendant  to  have  all  the  profits  and  to  bear  all  the  liabili-  f0"1*0/1  of  • 

1  t  t  formal  contract, 

ties  to  which  plaintiff  was  entitled  and  liable  respectively  but  not  in- 
as  owner  thereof,  from  his  (plaintiff's)  purchase  from  one  in  the  bill  of 
Thomas  Chapman.     It  further  stated  that  a  liability  had  ^nUvexV 
arisen  within  the  meaning  of  the  contract  to  the  amount  cuted  ,n  Pur~ 

.  .  suance  of  the 

of  39/.  4s.  ild.,  which  plaintiff  had  duly  discharged  and  preliminary 
which  defendant  refused  to  repay.  noTnexesUrily 

The  material  plea  was  a  denial  of  the  averment  that  any  ||IBPl*f ed» anc* 

r  J    do  not  neces- 

liability  of  the  plaintiff  within  the  contract  had  arisen.  sarily  cease  to 

nave  effect  of 

The    facts   were: — On   the   4th   June,    1858,   plaintiff  to  be  admiisi- 
(Alfred)  had  purchased  from  Thomas  Chapman  the  sixteen  }^^£? 
sixty-fourths   in   question    under   a   letter   of  agreement,  cutionofthe 

.....  more  formal 

taking  upon  himself  the  "liabilities,  debits  or  assets  after  contract 
the  vessel's  discharge.1 


The  vessel  was  discharged  at  Swansea  on  the  30th  July, 
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1860.  1858.  No  bill  of  sale  under  the  Merchant  Shipping  Act 
(17  &  18  Vict  c.  104,  88.  55,  57,  amended  by  18  &  19 
Vict.  c.  91,  s.  11)  was  executed  until  14th  September, 
1858. 

Between  the  dates  last  mentioned,  namely,  30th  July 
and  14th  September,  1858,  the  liability  in  question  arose, 
and  was  discharged  by  the  plaintiff. 

On  the  30th  September  defendant  agreed,  by  letter  of 
agreement,  to  take  from  plaintiff  (Alfred)  the  sixteen  sixty- 
fourths  which  he  (plaintiff)  had  bought  from  Thomas 
Chapman,  and  the  letter  contained  this  clause :  "  and  I 
take  all  liabilities  or  profits  on  the  said  share  from  the 
time  of  your  purchase  from  Mr.  Thomas  Chapman,  for 
which  you  are  liable  as  owner  in  any  way,  or  entitled  to,  if 
any,  profits  or  balance  in  your  favour."  On  the  day  on 
which  this  letter  of  agreement  was  signed,  a  formal  bill  of 
sale  was  entered  into  between  plaintiff  and  defendant. 

In  the  progress  of  the  cause  it  was  objected  by  Brett, 
for  the  defendant,  that  neither  the  agreement  of  the  4th 
June,  1868,  nor  that  of  the  30th  September,  1858,  could 
be  icceived  in  evidence.  He  submitted  that,  upon  the 
execution  of  the  bill  of  sale  of  14th  September,  1858,  the 
previous  memorandum  ceased  to  have  any  legal  existence 
between  the  patties,  or  at  all  for  the  purpose  of  evidence. 
He  contended  that  the  memorandum  of  4th  June,  1858, 
could  not  be  looked  at.  He  submitted,  in  like  manner,  as 
to  the  memorandum  of  30th  September,  1858,  that  it  was 
displaced  for  all  purposes  by  the  bill  of  sale  subsequently 
executed  on  the  same  day. 

MellUli  and  Charles  Russell  for  the  plaintiff,  on  the 
contrury  urgued  that  the  question  of  the  admissibility  of 
tho  momorundu  of  4th  June  and  30th  September,  respec- 
tively, depended  mainly  upon  the  intention  of  the  contract- 
ing piutim ;  mid  that,  in  the  present  instance,  the  stipula- 
tion in  both  memoranda  as  to  the  time  from  which  the 
liability  of  tho  buyer  was  to  run  was  a  collateral  point  not 
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touched  on,  and  which  could  not,  under  the  Merchant  Ship- 
ping Act,  1854,  S8. 55, 57  (17  &  18  Vict.  c.  104,  as  amended 
by  18  &  19  Vict.  c.  91,  s.  1 1)  be  included  in  the  formal  bill 
of  sale.  It  was,  therefore,  clear  that  there  could  have 
been  no  intention  to  give  up  an  important  item  in  the 
terms  of  the  original  contracts  of  sale. 

Martin,  B. — I  think  preliminary  memoranda  leading  to 
a  formal  contract  are  not  necessarily  displaced,  and  do  not 
necessarily  cease  to  have  effect  or  to  be  admissible  in 
evidence  upon  the  execution  of  the  more  formal  contract. 
The  parties  could  not  have  put  this  term  of  their  agree- 
ment in  the  bills  of  sale,  and  it  seems  to  me  clear  they  in* 
tended  that  that  term  should  still  be  in  force  even  after  the 
bill  of  sale.  Tbere  is  nothing  in  the  Merchant  Shipping 
Act  to  make  collateral  agreements  illegal.  I  shall  admit 
these  memoranda,  and  reserve  the  point  for  tbe  defendant 
if  he  pleases  to  move  to  enter  a  nonsuit  (a). 

Verdict  for  plaintiff  for  the  amount  claimed. 


1860. 


(a)  See,  on  the  point  referred  to, 
Harris,  Assignees,  v.  Rickett,  4  H. 
&  N.  1,  which  supports  the  learned 
Baron's  ruling.  This  point  was 
reserved,  as  well  as  the  question  of 
what  was  the  meaning  to  be  given 
to  •*  owner"  in   the  memorandum 


of  30th  Sept.  1858,  having  regard 
to  the  operation  of  17  &  18  Vict 
c.  104,  and  of  18  &  19  Vict.  c.  91. 
The  case  was  in  the  Common 
Pleaa.  See  on  the  latter  point  the 
case  of  Liverpool  Borough  Bank  v. 
Turner,  6  Jurist,  N.  S.  935. 


Coram  Wilde,  B. 

1RLAM  AND  ANOTHER  V.  DUNN. 
.  Summer  Assinet. 

-olCTION  on  bills  of  exchange,  and  also  on  the  common  On  an  issue 
count  for  goods  sold.  SiSg^fiiTiS 

Plea  to  the  counts  on  the  bills — that  thev  were  given  in  ?facontracJ 

jo  by  reason  of 

consideration  of  a  contract  to  supply  certain  "  turn-tables/'  non-approval 

of  an  engineer, 

an  amendment, 

by  replying  a  waiver,  not  allowed  (a),  as  raising  a  new  question. 

(a)    Vide  Evans  v.  WhittingttuU  and  Lynn  v.  Comer,  post. 
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1860.        to  be  of  the  best  materials  and  workmanship  and  subject 

.  to  the  inspection  and  approval  of  a  certain  engineer. 

and  Another        Averment,  that  the  plaintiffs  never  sold  or  delivered  to 

Dunn.        the  defendant  such  tables  according  to  the  contract,  but, 

in  pretended  performance  thereof,  had  delivered  certain 

tables  of  bad  materials,  and  what  had  never  been  accepted 

by  the  engineer  or  by  the  defendants.     Issue. 

Monk  and  Ovens  for  the  plaintiffs. 

Edward  James  and  Mellish  for  the  defendant. 

The  turn-tables  were  for  the  use  of  a  railway  company, 
as  the  plaintiff  knew,  but  he  did  not  know  for  wfiat  com- 
pany.   The  contract  ran  thus: — 

"  The  whole  to  be,  &c,  and  subject  to  the  engineer's  in- 
spection before  being  passed." 

Monk  contended  that  this  did  not  mean  the  defendant's 
engineer;  but, 

Wilde,  B.,  ruled  that  it  did  ;  reserving  the  point. 
It  appeared  that  the  defendant's  engineer  had  never  in- 
spected or  approved. 

Monk  then  applied  for  leave  to  amend,  by  replying  a 
waiver ;  but, 

Wilde,  B.,  refused  ;  as  the  effect  would  be  to  raise  a 
totally  new  question  (a);  and  thereupon 

Monk  yielded  to  a 

Nonsuit  (&). 

(a)  See  Wilkin  v.  Reed,  15  C.  B.  however,  was  on  the  construction 

145,  and  other  cases  cited,  Finla-  of  the  contract,  and  for  judgment 

son's  Com.  Law  Proced.  Acts,  160.  non  obstante  veredicto,  which  Court 

(6)  The    Court    of    Exchequer  held  could  not  be  after  a  nonsuit ; 

granted  a  rule  nisi,  but  it  was,  on  but  they  doubted  if  the  plea  was 

argument,  discharged.    The  rule,  good. 
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WESTERN  CIRCUIT  (a). 

Coram  Keating,  J. 
BANKS  v.  DEAN. 


Summer  Jssixei. 
an 


cause 


Jl  HILIP    SMITH  applied  for  permission  to  enter  the  Notice  of 
cause.    The  record  had  arrived  by  post  that  morning  be-  enter  the  catu 
fore  the  time  for  entry  of  causes  had  expired,  but  had  not  J^nth0ef  JjjJJ l" 
come  to  the  hands  of  the  plaintiff's  agent  till  after  that  usual  time 

1  °  should  be  given 

time.  to  the  oppo- 

No  ne  recipiatur  had  been  entered.  81  e  par  y* 

Keating,  J.— You  should  have  given  notice  to  the  de- 
fendant's attorney,  and  that  would  have  fixed  bim.  The 
difficulty  is,  that  not  finding  the  cause  entered  he  may 
have  left.  You  bad  better  try  to  find  him,  give  him  notice 
of  your  application,  and  renew  it. 

On  inquiry  it  was  found  that  the  defendant's  attorney 
had  not  been  there.  He  was  then  telegraphed  to,  and 
telegraphed  back  that  he  did  not  consent  to  the  applica- 
tion, which,  being  renewed,  was  granted. 

Cause  undefended. 

Verdict  for  the  plaintiff. 


HALLER  v.  WORMAN. 

Detinue  for  papers.  &**«  A»*ut. 

Pleas :  non  detinet  and  not  possessed.  counsel  on  at- 

In  proof  of  the  second  issue  the  plaintiff  offered  evidence  ^"before  »" 
that,  on  attending  a  summons  to  change  the  venue,  counsel  Judge  at  Cham- 

here,  is  admis- 

for  the  defendant  had  stated  that  there  ought  to  have  been  sible  in  evi- 
a  plea  of  lien  and  that  he  wished  to  add  one,  that  the  de-  m\u\o™by\i\B 
fendant  had  the  papers  in  his  possession  and  detained  them  client,  though 

■     *  *  not  relating  to 

for  work  done.  the  subject- 

matter  of  the 
(a)  Reported  by  J.  B.  Rowley,  Esq.  summons. 
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1860.  Collier,  for  tbe  defendant,  objected  that  this  was  not  a 

^T^^*^       statement  on  the  subject-matter  of  the  summons,  and  that 
Haller  j  ' 

v.  the  admission  was  not  one,  therefore,  that  he  was  authorized 

WoRMAN 

to  make,  so  as  to  bind  the  defendant  thereby. 

Keating,  J. —  I  think  it  is  evidence  of  an  admission  by 
the  defendant  of  the  custody  of  the  papers  under  the  issue 
of  not  possessed. 

Verdict  for  plaintiff. 

Montague  Smith  and  Prideaux  for  the  plaintiff. 
Collier  and  Cole  for  the  defendant. 


TUP  PER  v.  FOULKES. 

Summer  Assizes,  m 

Where  a  ape-  XO  prove  the  defendant's  execution  of  a  deed,  one  pur- 
is  necessary  to  porting  to  be  executed  by  his  son  on  his  behalf  was  pro- 
^M!*1    j of   duced.  and  evidence  was  given  that  the  defendant  had 

an  act,  ana  a  7  ° 

party  admits  gaid,  in  answer  to  questions,  that  his  son  had  authority 
authorized  the  from  him  to  execute  the  deed,  and  that  be  adopted  his  act. 
will  presumes  ^e  was  not  asked  whether  such  authority  was  or  was  not 
proper  autho-    under  seal. 

nty. 

Collier  objected  that  it  was  necessary  that  the  authority 
should  be  under  seal,  and  that  there  was  no  evidence  that 
it  was. 

Keating,  J. — The  defendant  stated  to  the  witness  that 
his  son  had  authority  to  execute  the  deed.  In  the  absence 
of  any  evidence  to  the  contrary  I  shall  presume  that  that 
is  the  proper  authority. 

Verdict  for  the  plaintiff. 

Montague  Smith  and  Coleridge  for  the  plaintiff. 
Collier  for  the  defendant. 


h 
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NORTH  WALES  CIRCUIT. 


Chester,  coram  Byles,  J. 
APPLETON  v.  MORREY  and  another. 

X  RESPASS  for  entering  land  of  the  plaintiff  and  taking 
his  cart,  &c. 

Plea :  not  guilty  by  statute  24  Geo.  2,  c.  44,  s.  6(a); 
59  Geo.  3,  c.  12,  s.  17(6). 

Brandt  for  the  plaintiff. 

Webby  and  M'Intyre  for  the  defendants. 

The  plaintiff,  being  called,  proved  that  he  had  occupied 
the  place— a  piece  of  ground  inclosed  from  the  waste — 
for  eleven  years,  under  an  agreement  in  writing  between 
him  and  upwards  of  twenty  freeholders  of  the  parish,  in- 


(a)  No  action  shall  be  brought 
against  any  constable  or  other 
officer  for  anything  done  in  obedi- 
ence to  a  warrant  of  a  justice  till 
demand  and  refusal  of  a  copy  of 
the  warrant,  &c.  "  Other  officer" 
includes  overseer. 

(6)  The  statute  vesting  parish 
lands  in  the  churchwardens,  &c.  as 
a  quasi  corporation  for  that  pur- 
pose, Gouldtworth  v.  Knight,  1 1  M. 
&  W.  337,  provided  the  lands,  &c. 
are  not  held  on  any  specUU  charita- 
ble trusts  with  existing  trustees,  see 
8QB.  Rep.  394.  Sect.  24  enacts, 
that  if  any  person,  who  shall  have 
been  permitted  to  occupy  any  pa- 
rish or  town  house,  or  any  other 
tenement  belonging  to  or  provided 
by  or  at  the  charge  of  any  parish, 
for  the  habitation  of  the  poor 
thereof,  or  who  shall  have  uulaw- 


fully  obtruded  himself,  &c,  shall 
refuse  to  quit  the  same  and  deliver 
up  possession  thereof  to  the  church- 
wardens and  overseers,  within  one 
month  after  notice  and  demand  in 
writing  for  that  purpose,  signed  by 
such  churchwardens  and  overseers, 
or  the  major  part  of  them,  shall 
have  been  delivered  to  the  person  in 
possession,  or,  in  his  or  her  absence, 
affixed  to  some  notorious  part  of 
the  premises,  two  justices  of  the 
peace,  upon  complaint  made  by  the 
churchwardens,  &c,  may  issue 
their  summons  to  the  person  to  ap- 
pear, such  summons  to  be  delivered 
to  the  party,  or,  in  his  absence,  to 
be  affixed,  &c,  seven  days  at  the 
least  before  the  time  appointed  for 
hearing  such  complaint,  &c,  and  if 
they  adjudge  it  to  be  true,  they 
may  issue  their  warrant,  &c. 


Spring  Jttitei. 

Waste  land  of 
a  parish,  into 
occupation  of 
which  a  person 
has  been  let, 
under  license 
of  the  majority 
of  the  parish 
freeholders, 
under  an  agree- 
ment to  pay 
rent  to  church- 
wardens and 
overseers,  in 
aid  of  the  poor 
rates,  as  parish 
land,  which 
they  may  re- 
cover under  59 
Geo.  3,  c.  12, 
s.  14,  after  no- 
tice and  de- 
mand of  pos- 
session, and 
semble,  that 
they  may  ex- 
pel him,  with- 
out resorting 
to  the  statuta- 
ble procedure. 
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Appleton 

V. 


1860.  eluding  one  of  the  defendants,  and  signed  by  them,  but 
not  by  the  plaintiff,  letting  to  him  a  piece  of  land  from  the 
waste  for  ninety-nine  years,  at  5*.  a  year,  to  be  applied  by 
and  Another.  tne  overseers  in  aid  of  the  poor  rates  (a).  In  cross-exa- 
mination the  plaintiff  said  he  did  not  claim  the  waste,  that 
the  waste  land  was  all  parish  land.  He  had  not  paid  the 
rent,  and  was  not  a  freeholder. 

On  the  13th  January  written  notice  to  quit  the  place 
within  one  month,  signed  by  the  churchwardens  and  over- 
seers, was  given  to  the  plaintiff.  He  did  not  leave,  and 
on  the  5th  March,  1854,  he  was  served  with  a  summons 
under  the  statute  59  Geo.  3,  c.  12,  reciting  that  he  had 
unlawfully  obtruded  himself  into  a  plot  of  land,  &c.  be- 
longing to  the  township  of  B.,  and  that  he  had  been  served 
with  notice  and  demand  of  possession,  and  citing  him  to 
appear  before  two  justices  on  the  15th  March.  The  sum- 
mons was  left  at  his  house  with  his  servant,  he  not  being 
at  home.  He  appeared,  and  the  justices  issued  their  war- 
rant to  the  constables  of  the  township  to  cause  possession 
to  be  delivered.  One  of  the  defendants  was  the  church- 
warden,  who  attended  with  the  other  defendant,  a  con- 
stable, to  execute  the  warrant,  which  was  the  trespass 
complained  of.  The  plaintiff  was  expelled,  the  railings  of 
bis  inclosure  pulled  down,  and  his  cart  removed  towards 
the  plaintifTs  house. 

Brandt  submitted  that  the  service  of  the  notice  was  in- 
sufficient; but 

Welsby  urged  that,  if  it  was  not,  there  was  a  good  de- 
fence at  common  law. 


(a)  By  sect.  25  of  the  stat  59 
Geo.  3,  it  is  enacted,  that  if  any 
person  shall  unlawfully  hold  pos- 
session of  any  parish  land,  or  here* 
ditaments  belonging  to  the  parish, 
or  to  the  churchwardens  and  over- 
seers, they  may,  after  such  notice 
and  demand  of  possession  as  by  the 


act  directed  in  the  case  of  parish 
houses,  exhibit  a  complaint,  &c, 
before  two  justices,  who  are  autho- 
rized to  proceed  thereon,  and  if 
they  adjudge  the  same  to  be  true, 
to  cause  possession  of  such  land  to 
be  delivered  to  the  churchwardens 
and  overseers,  &c. 
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Byles,  J. — The  only  question  for  the  jury  is,  whether        i860. 
the  cart  was  removed  to  an  inconvenient  distance. 

Appleton 

It  must  be  taken  that  the  land  was  parish  land,  and  the  ». 

plaintiff  had  been  allowed  to  occupy  it  under  an  agreement  and  Another, 
void  at  law,  and  creating  only  a  tenancy  at  will  to  the 
churchwardens  and  overseers.  He  occupied  it  only  by 
license  of  the  majority  of  the  parish  freeholders.  The  de- 
fendants have  a  good  defence  at  common  law,  independent 
of  the  statutable  procedure  (a).  They  had  a  right  to  re- 
enter, having  terminated  the  will ;  and  if  they  had  a  right 
to  enter,  they  had  a  right  to  cut  down  the  pales  and  re- 
move the  cart  to  a  convenient  distance.  Did  they  do  more 
than  that? 

The  jury  found  that  the  defendants  removed  the  cart 
to  a  convenient  distance,  whereupon  the  learned  Judge 
directed  a 

Verdict  for  the  defendants  (J). 

(a)  That  is  founded  on  the  sta-  in   Exchequer  on  the  point  as  to 

tute  vesting  the  lands  in  the  church-  service,  but  it  was  discharged,  the 

wardens  and  overseers.                    •  Court  thinking  the  case  quite  clear. 

(6)  Brandt  obtained  a  rule  nisi 
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Gloucester,  coram  Byles,  •/. 
REGINA  v.  MUNDAY. 

Summer  A ttiztt.  __ 

Prisoner  not  to  JL  HE  prisoner,  a  woman,  was  indicted  for  larceny.    The 
larceny  if         evidence  left  it  doubtful  whether  she  was  an  accessory 

JlS^  ****• or  after  the  fact- 

after  the°fack         Byles,  J.,  held,  that  although,  if  she  were  an  accessory 

before  the  fact,  she  might  be  convicted  on  such  an  indict- 
ment, yet,  if  she  were  an  accessory  after  the  fact,  she 
could  not  be  so  convicted,  but  must  be  indicted  as  such 
accessory  after  the  fact  He  told  the  jury  that  if  they 
were  in  doubt  as  to  whether  she  was  or  was  not  an  acces- 
sory after  the  fact  they  should  acquit  her. 

The  prisoner  was  acquitted. 


Coram  Hill,  J. 
REGINA  t;.  LANGLEY  and  others. 

Summer  Assizes, 

On  an  indict-    INDICTMENT  for  non-repair  of  a  highway. 

ment  for  non-  *  °         ' 

repair  of  a  There  had  been  a  plea  of  not  guilty  at  the  last  assizes. 

defendants  *         The  defendants  were  desired  to  retract  the  plea  and 

pl^ltvinth  plead  guilty,  which  was  done. 

ad/udy^te         Piffott,  Serjt.  (with  him  Powell),  on  the  part  of  the  pro- 

to  the  prose-     secutor,  applied  for  costs  under  the  Highway  Act  5  &  6 

Will.  4,  c.  60,  s.  95,  the  prosecution  having  been  directed 
by  the  justices,  and  the  statute  providing  that  the  costs  of 
such  proceedings  should  be  directed  by  the  Judge  of  Assize 
before  whom  the  indictment  was  tried,  to  be  paid  out  of 
the  highway  rate. 


cutor. 
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Huddleston  opposed  the  application,  on  the  ground  that 
the  case  had  not  been  "  tried."  He  cited  a  similar  case  at 
Hereford  Spring  Assizes,  1856,  where  the  defendant  had 
pleaded  not  guilty;  and  the  same  course  was  afterwards 
taken  of  pleading  guilty ;  and  Platt,  B.,  after  consulting 
Williams,  J.,  held  that  be  could  not  direct  the  costs  to 
be  paid ;  Regina  v.  Vouchurch  (a). 

Hill,  J.,  after  consulting  Bylbs,  J.,  concurred  in  this 
opinion,  and  decided  accordingly,  declining  to  direct  the 
costs  to  be  paid,  and  so 

No  order. 

Subsequently,  however,  it  appeared  that  only  one  of  the 
defendants  had  pleaded  guilty  in  person,  the  other  had 
merely  got  the  plea  entered  by  the  clerk  of  his  attorney, 
whereupon 

Hill,  J.,  held  that  the  case  must  be  tried,  as  the  plea 
had  not  been  properly  pleaded  ;  but  the  case  was  arranged. 


I860. 


Regina 

o. 

Lanoley 

and  Others. 


(a)  2  Carr.  &  K.  393. 
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Spring  Assizes, 

The  owner  of 
land  involved 
in  litigation  in 
Chancery,  held 
not  liable  for 
the  acts  of  a 
person  acting 
as  her  attorney 
in  the  Court, 
and  of  his  own 
motion,  under, 
as  he  supposed, 
its  authority, 
but  not  being 
her  general 
attorney, 
and  without 
her  privity 
or  actual  au- 
thority in  the 
particular 
matter. 


Kingston,  coram  Wighlman,  J. 

OXENHAM  v.  COLLINS. 

JLRESPASS  for  entering  plaintiff's  house,  taking  his 
goods,  &c. 

Second  count,  upon  an  agreement  by  the  plaintiff  with 
the  defendant,  his  landlady,  that  in  consideration  of  her 
paying  the  costs  and  charges  of  a  distress  she  had  taken, 
she,  the  defendant,  would  not  take  any  proceedings  for 
the  arrears  of  rent  for  six  months  from  the  date  of  the 
agreement.  Averment  of  performance  upon  plaintiff's 
part. 

Breach :  that  within  the  said  period  of  six  months  the 
defendant  distrained  for  the  said  arrears,  &c.  &c. 

Pleas:  1.  Not  guilty. 

2.  Nou  assumpsit. 

M.  Chambers  and  C.  Wood  for  the  plaintiff. 

Hawkins  and  Garth  for  the  defendant. 

Chambers,  for  the  plaintiff,  produced  an  agreement  in 
writing  to  the  effect  declared  on,  and  also  a  warrant  of 
distress,  signed  by  one  W.  Smith,  as  "  attorney  of  Mrs. 
Collins,"  the  defendant.  To  prove  the  authority  he  then 
called  Smith,  who  admitted  that  he  was  her  attorney  in  a 
suit  in  Chancery,  but  denied  that  he  was  privately,  or 
generally,  or  in  this  particular  matter;  and  declared  that 
another  person  was  her  private  attorney,  and  that  he  had 
never  been  authorized  by  her  to  sign  the  agreement  or 
make  the  distress;  but  that  he  had  acted  always  under 
the  authority  of  the  Court  of  Chancery,  and  that  she  was 
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not  aware  at  the  time  of  what  he  had  done,  nor  did  it  ap- 
pear that  she  had  adopted  it  (a).     Thereupon 

Wightman,  J. — If  the  attorney  acted  under  the  Court, 
and  the  defendant  did  not  interfere,  she  is  not  liable. 
Therefore  there  must  be  a 

Nonsuit. 


(a)  See,  as  to  the  first  count, as  to 
liability  on  the  ground  of  ratifica- 
tion, Wilson  v.  Turn  won,  6M.&  Gr. 
236;  12  L.  J.,  C.  P.  207.  As  to 
the  question  of  authority,  see  Ewer 
r.Jonet,  9 Q.  R  623;  16  L  J.,  Q.  B. 
42;  where  it  was  held,   that  the 


general  agent  of  a  minor,  the  re- 
ceiver of  her  rents  under  the  Court 
of  Chancery,  had  authority  to  dis- 
train. Hut  here  the  question  turned 
upon  the  authority  to  enter  into  an 
agreement,  and  no  authority  from 
the  Court  was  proved. 


1860. 


OXENHAM 
V. 

Collins. 


Hertford,  coram  Blackburn,  J. 

WARD  v.  WILKINSON. 

ACTION  on  a  bill  of  exchange  for  230/.,  drawn  by  de- 
fendant on  and  accepted  by  one  G.,  and  by  defendant  in- 
dorsed to  the  plaintiff. 

Pleas  (28  June) :  1.  Denying  the  indorsement. 

2.  That  the  bill  was  drawn  and  indorsed  for  the  accom- 
modation of  the  plaintiff  without  consideration. 

The  action  was  commenced  in  May,  under  the  Bills  of 
Exchange  Act,  and  on  the  7th  June  the  defendant  obtained 
leave  to  appear  and  defend,  on  an  affidavit  to  the  effect  that 
he  had  been  induced  by  the  plaintiff  to  fill  up  a  blank 
acceptance  by  G.,  by  inserting  his  name  as  drawer,  and 
then  indorse  it  to  the  plaintiff,  solely  for  his,  the  plaintiff's, 
accommodation,  without  consideration,  the  acceptor  G. 
not  being,  according  to  this  statement  of  the  defence,  at 
all  privy  to  the  transaction  as  between  the  defendant  and 
the  plaintiff. 

On  the  28th  June  the  defendant  delivered  along  with  his 
pleas  interrogatories  pointing  to  the  same  defence  upon  an 

vou  ii.  o  F.F. 


Summer  Jssixes. 

In  an  action  on 
a  bill  of  ex- 
change against 
the  drawer  and 
indorser,  the 
only  plea  deny- 
ing the  in- 
dorsement, an 
application  on 
the  part  of  the 
defendant  to 
postpone  the 
trial  on  account 
of  the  absence 
of  the  acceptor, 
sworn  to  be  a 
material  wit- 
ness, and  to  be 
absent  in  Scot- 
land, was  re- 
fused, it  not 
appearing  that 
any  endeavour 
had  been  made 
to  obtain  his 
evidence  under 
17  &  18  Vict, 
c.  34,  or  other 
wise. 
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Ward 

v. 

Wilkinson. 


alleged  account  between  the  plaintiffs  and  defendant,  and 
not  to  any  facts  of  which  the  acceptor  G.  might  be  sup- 
posed to  be  cognizant 

The  plaintiffs  answered  the  interrogatories,  denying  the 
alleged  arrangement  between  them  and  defendant,  and 
asserting  that  the  acceptor,  through  the  defendant,  had 
employed  them  to  charter  a  ship ;  that  it  was  necessary  to 
pay  a  sum  of  money  by  way  of  advance;  that  the  bill  was 
transmitted  through  the  defendant  for  the  purpose,  and 
that  the  plaintiffs  only  agreed  to,  and  did,  advance  the 
money  for  the  purpose,  on  the  faith  of  defendant's  indorse- 
ment. On  the  10th  July  the  defendant  applied  at  Cham- 
bers before  Channell,  B.,  to  postpone  the  trial,  on  the 
ground  of  the  absence  of  the  acceptor  G.,  who  was  sworn 
to  be  a  material  and  necessary  witness,  and  to  be  in  Scot- 
land («),  and  could  not  attend  the  trial.  It  was  not  shown, 
however,  that  any  endeavours  had  been  made  in  the  inter- 
val between  the  commencement  of  the  action  and  the  pre- 
sent time  to  obtain  his  evidence  or  to  subpoena  him,  and 
the  summons  was  discharged  with  costs. 

The  defendant  withdrew  his  second  plea,  and  now,  the 
cause  being  called  on,  on  the  first  day  of  the  Assizes  in  the 
Crown  Court  (the  criminal  business  being  finished), 

Honyman,  for  the  defendant,  applied  to  have  the  case 
put  off,  on  the  ground  of  the  absence  of  G.,  the  acceptor ; 
but 


(a)  By  the  17  &  18  Vict.  c.  34, 
if  in  any  action  in  England  it  shall 
appear  to  the  Court  or  a  Judge 
that  it  is  proper  to  compel  the  per- 
sonal attendance  of  any  witness 
who  may  not  be  within  the  juris- 
diction of  the  Court,  it  shall  be 
lawful  for  the  Court  or  Judge,  if 
in  its  or  his  discretion  it  shall  seem 
fit,  to  order  that  a  writ  of  subpana 
(ad  testificandum  or  duces  tecum) 
■hall  issue,  commanding  such  wit- 


ness to  attend  such  trial,  wherever 
he  shall  be  within  the  United  King- 
dom, and  the  service  of  such  writ 
tn  any  part  of  the  Unittd  Kingdom 
shall  be  as  valid  as  if  the  same 
bad  been  served  within  the  juris- 
diction of  the  Court  from  which  it 
issues.  If  the  witness  is  not  in  the 
United  Kingdom,  then  there  may 
be  a  commission  to  examine  him 
under  1  &  2  Will.  4,  c.  22. 
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Blackburn,  J.,  refused  the  application  (the  facts  ap-         i860, 
pearing  as  above  stated),  and  proceeded  to  try  the  cause; 
and  upon  the  evidence,  the  case  turning  out  to  be  as  stated  ». 

Wilkinson 

by  the  plaintiffs  in  their  answers  to  interrogatories,  there 
was  a 

Verdict  for  the  plaintiffs. 


Coram  Cockburn,  C.  J. 
EVANS  v.  WHITTINGSTALL  and  another. 

^^  Summer  Atsizet. 

XRESPASS,  for  breaking  and  entering  a  house  of  the  In  an  action  of 
plaintiff's,  and  ejecting  him  therefrom,  and  keeping  him  tenant  against 
expelled,  and  seizing  his  goods,  &c.,  removing  and  break-  who  justified 
ing  them  to  pieces,  &c,  by  means  of  which  the  plaintiff  under  a  clause 

in  tne  lease  ai~ 

was  prevented  from  carrying  on  his  trade  and  business  of  lowing  a  notice 
a  beerseller,  and  prevented  from  selling  his  goodwill  of  had  beeiTgiven, 
the  business  for  a  premium,  and  his  stock  in  trade  and  *^hthf  P,am" 
household  furniture  at.  a  valuation,  &c.  denied  it,  and 

._  had  not  pleaded 

Pleas:    1.    Not  guilty.  a  waiver  of  it, 

2.  As  to  the  house,  not  possessed.  "    ^JpsSch'0 

3.  As  to  the  goods,  that  the  defendant  Whittingstali  waiver  in  con- 

°  °  sequence  of 

was  lawfully  possessed  of  the  house,  and  because  the  goods  something  that 
were  wrongfully  therein,  he  in  his  own  right,  and  the  other  ing  the  trial :— 
defendant  as  his  servant,  removed  them  to  a  small  and  He!dt  that  !*}e 

'  waiver  could 

convenient  distance,  and  there  left  them  for  the  plaintiffs  not  be  shown 

.    .  on  the  plead - 

use,  doing  no  unnecessary  damage  thereto.  ing  as  it  stood, 

4.  Leave  and  licence.  Z£g%? 

5.  Liberum  tenementum  under  Whittingstall,  and  justi-  pleaded,  and 

°  '  J  that  the  fact 

fication  thereunder.  that  it  had  not 

6.  Accord  and  satisfaction.  pleaded,  and 
Replication  :  1.  Taking  issue  on  the  pleas.  was  not  only  set 

r  ^  °  r  up  as  an  after- 

2.  (To  the  third  plea.)    New  assigning,  removal  of  the  thought  in  the 

i        •  i  •   i  i  •  n  course  of  the 

goods  with  more  violence  than  on  the  occasion  or  for  the  case,  was  strong 

to  show  that  it 
had  never  taken  place,  but  if  it  really  had,  leave  would  have  been  given  to  amend  by  plead- 
ing it,  supposing  it  to  have  appeared  the  real  question  in  controversy  between  the  parties  be- 
fore the  trial. 

02 
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purpose  in  the  plea  mentioned,  and  breaking  and  convert- 
ing them,  &c. 

3.  (To  the  fifth  plea.)  That  on  the  26th  August,  1859, 
Whittingstall  demised  the  house  to  the  plaintiff  for  one 
year,  by  virtue  whereof  the  plaintiff  entered  and  was  pos- 
sessed until  expelled  by  the  defendant. 

Rejoinder:  1.  (To  the  new  assignment)  Not  guilty. 

2.  (To  the  third  replication.)  Joining  issue. 

3.  (Also  to  the  third  replication.)  Setting  out  the  agree- 
ment of  demise  in  writing,  whereby  it  appeared  that  the 
house  was  a  beerhouse,  and  it  was  agreed  that  the  plaintiff 
should  use  it  as  such,  and  also  use  his  best  endeavours  to 
promote  the  trade  and  custom  thereof,  and  would  not  part 
with  the  possession  or  occupation  of  the  premises,  or  assign 
over  or  part  with  this  agreement  to  any  person  whomsoever. 
That  either  of  the  parties  might  leave  on  giving  to  the 
other  one  calendar  month's  notice  in  writing,  which  might 
expire  on  any  of  the  usual  quarter-days  (on  which  the  rent 
was  made  payable),  and  that  upon  the  expiration  of  such 
notice  so  given  or  received,  Evans  agreed  to  deliver  up  pos- 
session of  the  premises  to  Whittingstall.  It  was  further 
agreed  that  if  Evans  should  refuse  to  sell  beer  upon  the 
premises,  or  should  shut  up  the  house  or  discontinue  to  use 
the  same  as  a  public- house,  or  if  breach  or  default  should 
be  made  in  any  of  the  stipulations  on  his  part,  then  in  any 
or  either  of  such  cases,  or  upon  the  expiration  of  any  such 
notice  as  might  be  given  or  received  as  aforesaid,  it  should 
be  lawful  for  Whittingstall  immediately  thereupon  to  enter 
into  the  house  and  take  possession  thereof,  and  expel 
Evans,  his  family,  &c,  without  being  obliged  to  bring  any 
action  of  ejectment,  &c. 

Averment,  that  such  notice  as  in  the  agreement  men- 
tioned had  been  given  by  W.  to  the  plaintiff  and  had  ex- 
pired; wherefore,  and  because  plaintiff  did  not  nor  would 
after  a  reasonable  time  quit  or  yield  up  possession  of  the 
premises,  but  wholly  refused  so  to  do,  and  wrongfully  with- 
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held  possession  thereof,  the  defendants  did,  as  in  the  plea 
mentioned,  quietly  commit  the  trespasses,  as  they  lawfully 
might,  &c. 

Surrejoinder,  joining  issue. 

M.  Chambers  and  Kemp  for  the  plaintiff. 

Hawkins,  Joyce  and  Finlason  for  the  defendants* 

The  agreement  of  the  20th  August,  1859,  was  put  in  as 
part  of  the  plaintiff's  case,  and  it  was  proved  that  the  plain- 
tiff went  in  on  a  valuation  of  fixtures  and  furniture  at  80/* 

On  the  24th  November  the  defendant  Whittingstall  gave 
the  plaintiff  notice  in  writing  to  leave  at  Christmas. 

The  parties  saw  each  other  several  times  in  the  interval 
between  the  notice  and  its  expiration  about  the  substitution 
of  another  tenant.  The  defendant  W.  was  willing  and  of 
course  desirous  to  accept  anyone  he,  the  defendant,  deemed 
eligible,  and  to  allow  the  plaintiff  to  let  such  tenant  in  at  a 
reasonable  valuation,  and  two  or  three  persons  proposed, 
but  one  was  not  deemed  eligible  by  the  defendant,  and  the 
others  could  not  agree  with  the  plaintiff  as  to  the  valuation, 
the  plaintiff  demanding  to  be  repaid  the  amount  at  which 
he  had  been  valued  in,  the  other  parties  desiring  a  new 
valuation  of  the  furniture  and  fixtures.  After  the  plaintiff 
had  on  this  point  disagreed  with  the  last  of  the  persons 
who  had  thus  offered,  the  defendant  W.  wrote  to  him  to 
the  effect  that,  if  he  did  not  accept  a  tenant  at  a  fair  valu- 
ation, he  should  put  him  out  according  to  the  notice. 

In  the  course  of  this  evidence, 

Cockburn,  C.  J.  (his  attention  not  having  been  drawn 
to  the  surrejoinder),  suggested  that  some  of  these  converse 
tions  looked  like  a  waiver  of  notice. 

M.  Chambers  thereupon  declared  that  he  should  rely 
upon  them  in  that  view ;  but 

Hawkins  pointed  out  that  waiver  should  have  been 
specially  pleaded,  whereas  the  plaintiff  had  simply  taken 
issue  on  the  notice,  that  is,  had  merely  denied  that  the 
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notice  had  been  given,  so  that  evidence  of  waiver  would 
be  inadmissible. 

Cockburn,  C.  J. — That  is  so,  no  doubt  (a). 

M.  Chambers  thereupon  applied  for  leave  to  amend  by 
surrejoining  specially  that  the  notice  had  been  waived,  as 
well  as  by  denial  of  it ;  whereupon 

Hawkins  asked  that  in  such  case  he  might  be  allowed 
also  to  amend,  by  a  rebutter  that  the  waiver  was  con- 
ditional upon  the  plaintiff's  accepting  a  new  tenant  on 
reasonable  terms,  and  also  by  pleading  another  replication 
to  the  third  plea,  setting  up  a  right  of  re-entry  founded  on 
a  breach  of  one  of  the  clauses  in  the  agreement,  viz.,  the 
one  against  assigning  over  or  parting  with  the  possession 
of  the  premises. 

Cockburn,  C.  J. — Any  amendment  which  may  appear 
necessary  to  secure  a  trial  of  the  real  matter  in  controversy 
between  the  parties  shall  be  allowed  on  either  side,  when 
we  see  what  the  matter  in  controversy  really  is.  If  the 
plaintiff  had  intended  to  rely  on  waiver  he  would  have 
pleaded  it  (&). 

The  case  then  proceeded. 

On  the  2nd  January,  1860,  the  plaintiff  left  the  house 
and  took  a  new  one,  taking  most  of  his  furniture,  and  leav- 
ing a  man  behind  to  sell  the  beer  remaining  in  stock. 

On  the  4th  January  the  defendant's  attorney  wrote  to 
the  plaintiff  to  the  effect  that  he  expected  the  plaintiff  to 
give  up  possession  on  the  10th,  as  it  was  the  intention  of 
the  defendant  then  to  take  possession  according  to  the 
agreement. 


(a)  Horn  v.  Wing  field,  3  M.  & 
G.  33  ;  Carter  v.  Flower,  16  M.  & 
W.  743 ;  16  L.  J.,  Ex.  199.  Aliter, 
where  the  evidence  is  with  a  view 
to  show  that  the  notice,  &c.  has 
been  given. 

(b)  And  the  C.  L.   P.  Act,  s. 


222,  only  provides  for  amendment 
so  as  to  cause  that  which  was  really 
in  controversy  between  the  parties 
before  and  at  the  time  of  the  action, 
not  mere  after- thoughts  occurring 
at  the  trial.  Wilkin  v.  Reed,  15 
C.  B.  145.     Vide  ante,  p.  164. 
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On  the  10th  January  the  plaintiff  wrote  to  the  defendant 
Whittingstall,  intimating  that  he  should  not  give  up  pos- 
session. 

On  the  11th  January  the  co-defendant  took  out  the  re- 
maining furniture,  &c,  some  of  which  were  taken  away  on 
the  same  evening  by  the  plaintiff,  and  the  rest  were  put 
under  a  shed  for  him  and  removed  next  day.  The  goods 
were  sold  by  auction  at  a  loss.  It  was  suggested  that  they 
were  removed  carelessly  and  so  damaged,  but  the  evidence 
as  to  that  was  slight  and  contradicted. 

Cockburn,  C.  J.  (to  the  jury). — The  only  question  for 
you,  if  any  (except  as  to  damage),  appears  to  be,  whether 
the  notice  was  waived.  Beyond  all  doubt  it  was  given. 
And  the  waiver  was  not  originally  suggested  on  the  part 
of  the  plaintiff,  who  evidently  had  never  intended  to  set  it 
up,  or  he  would  have  pleaded  it,  and  it  was  suggested 
originally  by  me,  at  a  time  when  I  was  not  aware  that  the 
plaintiff  had  not  pleaded  it.  Still  there  might  be  a  waiver 
of  a  notice  to  quit,  as  there  may  be  of  a  breach  of  cove- 
nant or  any  right  of  re-entry  for  non-repair  or  non-payment 
of  rent.  The  plaintiff,  by  his  own  conduct,  showed  that 
he  did  not  understand  that  it  had  been  waived,  for  he  went 
away  and  took  another  house.  There  might  be  a  mutual 
understanding,  for  mutual  convenience,  without  any  inten- 
tion of  waiver.  And  if  there  was  no  more  than  that,  the 
notice  remained  in  full  force,  and  if  it  was  not  waived  the 
defendants  are  entitled  to  your  verdict.  If  it  was  waived, 
then  the  plaintiff  will  be  entitled  to  your  verdict,  and  the 
question  will  be  one  of  damages,  as  to  which  the  defend- 
ants would  be  responsible  for  the  negligence,  though  not 
for  the  wilful  misconduct,  of  the  men  employed  to  remove 
the  goods,  and  the  plaintiff  would  be  entitled  to  recover 
compensation  for  loss  sustained  through  a  forced  sale. 

Verdict  for  the  defendants. 
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~^  PHILPOT  v.  STOCK. 

Summer  Assize*.      • 

Where,  in  proof  .A.CTION  on  a  bill  of  exchange  drawn  by  one  Read  on  and 
tn^iSeged  to  accepted  by  the  plaintiff,  dated  the  22nd  November,  1859, 
f^wH^th  ^or  ^/.,  PayaD'e  three  months  after  date;  and  also  on 
drawer,  a  letter  another  bill,  dated  22nd  February,  1860,  drawn  by  Read 
have  been         upon  and  accepted  by  the  defendant,  for  60/.,  three  months 

put  in  as  an  Plea:   that  the  defendant  did  not  accept  the  bills  or 

admission,  and 

as  part  of  the     either  of  them. 

plaintiff's  case 

in  chief,  and  Petersdorff}  Serjt.,  and  Woollett,  for  the  plaintiff. 

its  authorship 

was  denied,  it        Hawkins  and  Sutler  Rigby  for  the  defendant. 

is  left  to  the  * 

jury  with  the         The  defendant  was  a  widow  lady  of  some  means,  living 

whole  of  the  «.,.,«,  ,      ,        ,  i  i 

case.    But  a      at  Shepherd  s  Bush,  and  the  drawer  was  her  son  by  a 

defendantto  a  former  husband.  For  the  plaintiff  one  Miller  was  called, 
judgment  in  an  wno  gwore  tnat  ne  nad  tne  first  yil  from  the  son,  the 

action  on  a  a  * 

former  bill         drawer,  bearing  his  mother's  acceptance;    that  he  went 

drawn  bv  the 

same  person  over  to  Shepherd's  Bush  to  inquire  if  it  was  all  right,  and 
miLibllfaT^"  »ati8fied  himself,  but  did  not  see  her;  and  that  he  then 
irrelevant.         discounted  the  bill,  for  which  the  other  bill  was  afterwards 

given  in  renewal. 

For  the  plaintiff  there  was  also  put  in  a  letter  purporting 
to  be  signed  by  the  defendant,  dated  26th  April,  1860, 
addressed  to  the  son  (and  stated  to  have  been  received  by 
Waldron,  the  plaintiff's  attorney,  from  the  son),  couched 
in  these  terms  :— 

"  What  is  the  meaning  of  inquiries  being  made  so  long 
after  the  date  of  the  bill  ?  You  have  always  promised  me 
that  I  should  never  hear  of  these  transactions ;  yet  I  re* 
ceive  lawyer's  letters  which  terrify  me.  If  I  receive  any 
more  such  I  shall  go  away,  and  you  shall  not  know  where 
I  am.     I  beg  of  you  to  see  Mr.  Waldron  at  once." 

The  authorship  of  this  letter  being  denied,  evidence  was 
given  of  it,  part  of  the  plaintiff's  case,  as  an  admission; 
and  in  support  of  the  ordinary  evidence  of  handwriting 
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other  letters  signed  by  tbe  defendant  were  put  into  the        i860. 
witnesses9  bands  for  the  purpose  of  comparison  of  hand- 
writing, being  called   for  by  the  plaintiff  for  that  pur- 
pose (a). 

Petergdorff,  Serjt,  likewise  proposed  to  put  in  the  pro* 
ceediags  in  a  former  action  against  the  defendant  on  a  bill 
drawn  by  Read,  in  which  she  had  given  a  consent  in 
writing  (which  was  produced)  for  taking  a  judgment  by 
default. 

Cockburn,  C.  J. — You  have  not  stated  how  you  pro- 
pose to  fix  the  defendant,  whether  by  showing  that  the 
acceptance  was  her  actual  handwriting,  or  that  she  held 
out  her  son  as  having  authority  to  accept  in  her  name. 
That  might  be  material,  with  a  view  to  the  admissibility 
of  tlie  evidence.  But  at  present  it  should  seem  that  in 
neither  view  is  it  admissible;  for  if  your  case  is  that  the 
acceptance  was  her  own  writing,  how  does  the  fact  that 
she  admitted  a  former  bill  to  have  been  so  show  that  this 
was  so?  And  if  you  put  it  thus: — that  she  authorized  it, 
how  does  the  fact  that  she  admitted  a  former  bill-  prove 
that  she  authorized  the  drawer  to  accept  bills  in  her  name, 
unless  you  show  that  the  former  bill  was  accepted  by  his 
hand?  And  even  if  you  showed  that,  a  single  instance 
would  be  no  evidence  of  a  general  authority  (6). 

Read,  the  drawer,  was  not  called.  The  defendant  was 
called,  and  denied  the  acceptances  and  the  authorship  of 
of  the  letter. 

Cockburn,  C.  J.  (to  the  jury). — If  the  letter  is  genuine, 
the  bills  probably  are  so ;  if  the  letter  is  forged,  they  are 
probably  so.     If  it  was  forged,  it  was  forged  in  all  proba- 

(a)   See    Cremweli   v.   Jackwn,  bility  on  another  bill  accepted  by 

ante,  p.  24.  the  tame  agent  is  confirmatory  evi- 

(6)  See    Lewelleyn   v.    Winck-  dence,   after  proof   of  a  general 

worth,  13  M.  &  W.  598.     Accord,  authority;  but  umble  it  would  not 

cited  thus  in  Roscoe,  p.  237 :  "  An  be  evidence  per  «e." 
admission  by  defendant  of  his  liar 
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1860.  bility  by  the  drawer,  and  would  go  far  to  prove  that  he 
forged  the  bills  (a).  It  is  for  you  to  decide  whether  the 
letter  was  genuine  or  not,  just  as  it  is  for  you  to  determine 
whether  the  bills  are  so.  Were  they  accepted  by  or  with 
the  authority  of  the  defendant  ? 

Verdict  for  the  defendant. 

(a)  Where  a  letter  is  put  in  the  judge.    See  Cooper  v.  Dawson, 

merely  for  the  purpose  of  contra-  1  F.  &  F.  550.  But  here  the  letter 

diction,  and  its  genuineness  is  dis-  was  put  in  as  an  admission  as  part 

puted,  it  raises  a  collateral  issue  for  of  the  plaintiffs  case  in  chief. 


.         .  .  .  MOXON  v.  SAVAGE. 

In  trespass,  a  TRESPASS  for  breaking  and  entering  a  house  of  the 

plea  of  leave  e                            & 

and  licence  plaintiff  and  taking  away  rafters,  timbers,  sleepers  and 

and  licence  in  fixtures,  and  damaging  the  walls. 

cenoe&in  law"  Second  count,  in  trover,  for  taking  timbers,  fixtures  and 

mustbespe-  rafters,  &C. 
cially  pleaded ; 

and  stmble,  it  Third  count,  for  use  and  occupation, 

""partof^  PleaB:   1.  Not  guilty. 

c??Dt-  *J  £ver"  2.  Not  possessed. 

able  and  dis-  r 

tinct.  3.  Leave  and  licence. 

On  a  count 

for  entering  a  4.  Never  indebted,  &c. 

house  and 

taking  fixtures,  Hawkins  and  Biron  for  the  plaintiff. 

&c,  temble, 

that  in  the  plea  Finla&on  for  the  defendant 

of  not  pos- 
sessed, the  It  appeared  that  the  building  was  originally  a  barn,  with 

entered  distri-  earth  floor,  no  ceiling  and  bare  walls  and  roof,  and  that 

a^oun^for  en-  roore  than  twenty  years  ago  the  defendant,  then  being 

teringahouse  tenant  of  a  house  to  which  it  pertained,  fitted   up  the 

and  taking  r                 7                    r 

goods;  but  it  barn  as  a  chapel,  with  the  consent  of  his  landlord;  and 

the  removal  on  the  understanding  that  the  fittings  should  belong  to 

determfnation  ^e  congrega^on>  an^  which   he  deemed  to  be  fixtures, 

of  the  tenancy.  In   1858  the  plaintiff  had    bought   the  house  and    bam 

Held> that  .           •  i                   n    i, ,     , .           .      •  , 

plaintiff  was  at  an  auction,  with  notice  of  all  this,  and  with  an  express 

verdict t0  *  *  reservation  of  the  "  fittings"  in  the  barn  ;  to  prove  which 

the  particulars  of  sale  were  produced  by  the  auctioneer, 
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but  the  deed  of  conveyance  was  not  produced.  The 
plaintiff  had  given  notice  to  the  defendant  to  leave,  and 
his  tenancy  had  thus  been  duly  terminated,  and  he  had 
given  up  possession.  But  finding  that  the  plaintiff  in- 
tended to  remove  and  appropriate  the  fittings  of  the 
barn  (which  had  ceased  to  be  used  as  a  chapel),  the  de- 
fendant got  the  key,  entered  and  removed  the  fittings, 
without,  as  it  appeared,  doing  any  damage  to  the  walls. 
The  plaintiff  had  not  complained  of  this  until  nearly  a 
month  afterwards,  when  the  defendant  disputed  his  claim 
to  5/.,  the  balance  due  for  rent,  when  this  action  was 
brought  and  the  claim  for  the  trespass  included  in  it. 

Finlason,  for  the  defendant,  contended  that  there  was 
evidence  of  a  licence  either  in  law  or  in  fact. 

Cockburn,  C.  J. — There  is  only  a  plea  of  leave  and 
licence,  which  means  a  licence  in  fact,  and  before  the  tres- 
pass. 

Finlason  contended  that  the  subsequent  acquiescence 
might  be  evidence  of  a  precedent  licence. 

Cockburn,  C.J. — Hardly  so  here. 

Finlason  submitted  that  there  was  a  licence  in  law. 

Cockburn,  C.J. — It  is  not  pleaded,  and  scarcely  could 
be  (a). 

Finlason  then  claimed  the  verdict  on  the  plea  of  not 
possessed  to  the  second  count  in  trover,  a  distributive 
verdict  on  the  same  plea  as  to  the  count  in  trespass,  so  far 
as  regarded  all  but  the  entry  (6). 


1860. 


(a)  The  plea  must  have  shown 
the  cause  or  ground  of  the  licence, 
that  the  Court  might  judge  of  it, 
being  matter  of  low  (Anthony  v. 
Haney,  8  Bing.  186);  and  though 
such  a  plea  had  been  framed,  it  was 
found  impossible  to  draw  it  so  as  to 
avoid  legal  difficulty,  which  (even 
if  it  otherwise  could  have  been 
added  to  the  record  by  amendment) 


would  have  prevented  its  being  so 
added,  as  it  would  have  entitled 
the  plaintiff  to  demur,  so  it  was  not 
deemed  worth  while  to  attempt  it. 
The  great  difficulty  was  as  to  the 
conveyance,  which  probably  gave 
the  plaintiff  a  legal  title. 

(b)  It  was  held  long  before  the 
Common  Law  Procedure  Act  that 
in  trespass  for  entering  plaintiff's 
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1869. 


Moxon 

V. 
0AVAOI. 


Hawkins  pointed  out  that  the  entry  and  removal  of  the 
fixtures  was  after  the  determination  of  the  tenancy* 

Cockburn,  C.  J. — Undoubtedly  it  appears  that  the 
fittings  are  not  the  plaintiff's ;  but  they  could  not  be  taken, 
away  after  the  tenancy  had  been  determined!  and  the  entry 
cannot  be  justified,  and  as  to  that  the  plaintiff  must  have  a 
verdict,  as  well  as  on  the  count  for  use  and  occupation. 
It  is  hardly  worth  disputing  about  the  verdict  for  the 
defendant,  as  he  cannot  have  the  costs  of  the  cause  or 
trial  (a) ;  and  as  to  the  plaintiff,  he  cannot  have  more  than 
nominal  damages,  and  I  shall  not  certify  for  costs. 

Finlason  thereupon  consented  to  a 

Verdict  for  the  plaintiff  on  the  first 
counts  for  1*.  damages,  and  on  the 
last  count  for  5/. 


house  and  taking  his  goods— plea, 
not  possessed,  it  appearing  that  the 
house  and  part  of  the  goods  be- 
longed to  the  plaintiff,  the  rest  to 
the  defendant — that  the  issues  were 
divisible,  and  that  the  verdict  should 
be  entered  accordingly,  part  for  the 
plaintiff  and  part  for  the  defendant; 
Rout/edge  v.  Abbott,  8  A.  &  E. 
692;  7  L.  J.,  Q.  B.  221.  And  so 
upon  not  possessed  in  trover,  the 
plaintiff  might  hive  the  verdict  as 
to  some  of  the  articles,  the  defend- 
ant as  to  the  rest;  Williams  v. 
Great  Western  Railway  Company, 
8  M.  &  W.  856.  There  was  often 
a  difficulty  as  to  pleas  of  justifica- 
tion, on  account  of  their  confessing 
more  than  they  avoided,  though,  if 
severable,  were  so  construed  (  Vivian 
v.  Jenkins,  3  A.  &  E.  741),  but  if 
entire,  then,  failing  in  part,  they 
failed  altogether ;  Foutds  v.  Scarfe, 
4  Sc.  N.  R.  713 ;  Clark  v.  Taylor, 
2  B.,  N.  C.  654.  The  C.  L.  P. 
Act,  s.  75,  only  applies  where 
pleadings  are  capable  of  being  con- 


strued distributively.    Vide  Cory  v. 
Bond,  post. 

(a)  The  C.  L.  P.  Act,  1852,  s. 
81,  is,  that  the  costs  of  any  issue 
shall  follow  the  finding  on  such 
issue,  and  be  adjudged  to  the  suc- 
cessful party,  whatever  may  be  the 
result  of  the  other  issues  (Finlason 'a 
C  L.  P.  Acts,  p.  182);  and  on  the 
general  issue  to  several  counts  the 
defendant  has  costs  on  the  counts 
as  to  which  the  plaintiff  has  failed 
(Car  v.  Thomson,  2  C  J.  498), 
deducted  from  the  general  costs  of 
the  cause  if  they  go  to  the  plaintiff 
{Knight  v.  Brown,  9  Bing.  643), 
and  so  even  as  to  the  general  issue 
to  the  same  counts  ( Prudhomme  v. 
Frater,  2  A.  &  E.  645).  But 
where  the  general  issue  is  found  for 
the  plaintiff,  and  a  traverse  going 
to  the  whole  found  for  him  as  to 
part,  the  defendant  is  not  entitled, 
to  costs  on  that  issue ;  Anderson  v. 
Chapman,  5  M.  &  W.  483.  The 
costs  of  the  count  in  trover  would 
have  been  merely  nominal. 
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I860. 
Chelmsford,  coram  Blackburn,  J.  \^s^+/ 

TURNER  v.  HUTCHINSON. 

,  Summer  Assizes. 

Jb  IRST  count :  that  the  plaintiff  became  and  was  tenant  A  farm  bailiff 
to  the  defendant  of  a  house  and  farm,  on  the  terms,  inter  wa8  used  to  let 
alia,  that  the  said  house,  &c.  being  much  out  of  repair,  the  ^aTtcrms, 
plaintiff  should  not  be  bound  to  repair  them  or  leave  them  ftnd  received 

•  •  i  •  •/•  the  rents,  &c 

in  good  repair  at  the  end  of  his  tenancy ;  but  that,  if  he  held  to  have  no 
should  do  any  repairs,  or  make  any  improvements  on  the  Jolet  upo^un^ 
farm  and  premises,  and  receive  notice  from  the  defendant  US!Jal  term8» 

r  unknown  to 

or  his  agent  to  quit,  he  should  be  paid  and  allowed  a  full  the  owner;  and 

.     ~  .  n  ,  .  ,     .  the  question 

and   fair  compensation    for  such    repairs   and   improve*  was  left  to  the 
mAt*«  iury  M  one  °f 

menU'  faci,  whether 

Averment,  that  afterwards,  and  during:  the  said  tenancy,  he  had  express 

...  authonty,  or 

he  did  divers  repairs   to   the  said  buildings,  and   made  had  been  held 

j.^.  *»Ai_         •  j  r  j  •  j*      out  by  the  de- 

divers  improvements  in  the  said  farm  and  premises,  and  in  fendant  as 
so  doing  expended  divers  monies,  and  that  afterwards  he  navin8 lU 
received  notice  from  the  defendant  to  quit,  and   in  pur- 
suance thereof  did  quit  the  said  farm,  and  that  a  full  and 
fair  compensation  for  the  said  repairs  and  improvements 
amounted  to  about  205/.  lis.  Gd. 

General  averment:  breach,  nonpayment  of  that  sum. 

Second  count:  that  on  the  25th  May,  1854,  an  agree- 
ment in  writing  was  made  and  entered  into  between  the 
plaintiff  and  defendant,  which  was  set  out  in  hac  verba,  and 
appeared  to  have  been  entered  into  on  the  part  of  the  de- 
fendant by  one  Shaw,  and  said  to  have  been  "  his  agent 
authorized  in  that  behalf."  It  recited  the  original  agree- 
ment of  September  27,  1850,  which  contained  a  clause  to 
the  effect  above  stated  as  to  repairs  and  improvements, 
with  this  addition :  "That  at  the  end  of  the  tenancy  the 
said  Turner  should  be  entitled  to  be  paid  a  valuation  for 
the  tenant's  property  in  the  farm  and  premises  in  accord- 
ance with  the  terms  of  the  valuation  he  should  be  subject 
to  on  entry."    And  then  it  went  on  to  state  that  the  said 
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1860.  recited  agreement  of  September  27th,  1850,  not  having 
•JT^^"^  been  duly  stamped,  and  Turner  having  expended  a  con- 
v.  siderable  sum  of  money  in  repairs  and  other  improvements, 

and  having  also  received  notice  to  quit  on  the  29th  Sep- 
tember next  (i.e.  1859),  it  had  been  deemed  advisable  to 
enter  into  this  agreement  in  order  legally  to  secure  to 
Turner  payment  of  such  compensation  and  valuation  as  it 
was  intended  he  should  be  entitled  to.  And  then  it  was 
witnessed  that,  "  it  was  agreed  that  Shaw,  acting  as  the 
agent  of  Hutchinson,  did  thereby  agree  with  Turner  that 
he  was  to  allow  to  Turner  a  full  and  fair  compensation  for 
his  repairs  and  improvements  on  the  farm  and  premises 
during  his  said  tenancy,  and  also  the  amount  of  the  valua- 
tion of  the  tenant's  property,  in  accordance  with  the  terms 
of  the  valuation  which  Turner  had  paid  on  entering,  the 
amount  of  such  valuation  to  be  settled  by  valuers  to  be 
chosen  by  each  party  respectively,  and  the  amount  to  be 
paid  to  Turner  before  he  was  required  to  give  up  posses- 
sion." 

Averment,  that  the  facts  recited  in  the  agreement  were 
true;  that  after  the  tenancy  ceased  the  plaintiff  chose  one 
J.,  as  valuer,  to  settle  with  a  valuer  for  the  defendant  the 
amount  of  such  compensation  and  valuation,  and  that 
plaintiff's  valuer  was  ready  to  do  so. 

General  averment :  breach,  that  the  defendant  would  not 
appoint  a  valuer. 

Common  counts,  for  work  done  and  money  paid. 

Pleas:  1.  (To  the  first  count.)  That  plaintiff  did  not 
become  tenant  to  the  defendant  on  the  terms  stated. 

£.  That  the  plaintiff  did  not  do  the  repairs  or  improve- 
ments. 

3.  (To  the  second  count.)  That  the  first-mentioned 
agreement  of  27th  September,  1850,  was  not  made  or 
entered  into  by  and  between  the  plaintiff  and  defendant; 
nor  did  defendant  enter  into  it. 

4.  That  the  defendant  did  not,  by  the  said  first-men- 
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tioned  agreement,  agree  to  let,  nor  did  the  plaintiff  take         i860, 
the  farm.  &c,  on  the  terms  therein  set  forth.  _ 

7         '  m  Turner 

5.  That  the  plaintiff  did  not  expend  the  said  money  on  ». 

,,  .  .  .  J  II         i  Hutchinson. 

the  said  repairs  or  improvements  as  alleged. 

6.  That  the  defendant  did  not  have  notice  that  plaintiff's 
valuer  had  been  chosen  to  settle  the  said  valuation  and 
compensation  as  alleged. 

7.  (To  the  rest  of  the  declaration.)     Never  indebted. 

8.  Payment.     Issues  joined. 

Hawkins  and  Garth  for  the  plaintiff. 

Lush  and  Z.  Kelly  for  the  defendant. 

The  plaintiff  was  called,  and  proved  that  he  entered  into 
the  farm  in  September,  1850,  on  an  agreement  with  Shaw 
on  the  part  of  the  defendant,  which  was  in  writing,  and  to 
the  effect  stated  in  the  second  count,  and  which  was  pro- 
duced, and  appeared  not  to  have  been  stamped.  He  paid 
the  amount  of  the  valuation  to  the  outgoing  tenant  in  the 
usual  way.  He  had  done  repairs  to  the  farm  buildings 
and  made  substantial  improvements  in  the  way  of  con- 
structing roads,  erecting  walls,  roofing  out-houses,  &c., 
consulting  Shaw  as  to  all  of  them. 

In  December,  1858,  he  received  notice  to  quit. 

He  saw  Shaw,  who  consented  to  enter  into  a  second  agree- 
ment embodying  the  first,  and  the  agreement  set  forth  in  the 
second  count  was  accordingly  drawn  up  and  signed  by 
Shaw  on  the  part  of  the  defendant. 

It  appeared  that  Shaw  was  a  kind  of  farm  bailiff,  who 
allotted  timber  to  the  tenants  for  repairs,  sold  the  produce 
of  the  farm  and  let  tenants  in,  on  the  ordinary  terms  of 
tenancies  from  year  to  year,  and  also  received  the  rents. 

The  valuation  had  been  made  and  drawn  out,  and  was 
produced,  not  stamped  ;  it  set  forth  the  amount  due  to  be 
205/.,  as  stated  in  the  first  count. 

The  defendant  had  not  appointed  any  valuer,  nor  had  he 
been  made  aware  of  the  agreement  entered  into  by  Shaw. 


V. 
HOTCHINSON. 
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I860.        He  was  called,  and  denied  that  he  had  ever  heard  of  any 
m  other  than  the  ordinary  terms.     Shaw  had  since  died. 

TURNBR  J 

Blackburn,  J.  (to  the  jury). — Was  there  any  authority 
in  fact  from  the  defendant  to  Shaw  to  enter  into  puch  an 
agreement  as  the  plaintiff  sets  up  ?  or  did  the  defendant 
hold  out  Shaw,  or  allow  him  to  act  and  appear  as  if  he  had 
such  authority?  If  so,  find  for  the  plaintiff;  but  if  not, 
and  if  you  believe  Shaw  had  only  authority  to  let  in  tenants 
on  the  ordinary  terms,  find  for  the  defendant. 

Verdict  for  the  defendant. 


DICKENSON  and  another  v.  LANO. 

Summer  Asstxei. 

manajer  of T  AcTION  for  freight  and  demurrage. 

stone  quarry,  Declaration,  that  in  consideration  that  the  plaintiffs  at 

signed  a  ship-  r 

ping  note,  ex-  the  request  of  the  defendant  would  receive  on  board  their 

stone  was  vessel  a  quantity  of  stone,  to  be  carried  in  their  vessel  from 

bow^the11  Portland  to  London,  for  reward  to  them,  the  defendant 

plaintiff's  ves-  promised  them  to  receive  the  stone  from  out  of  the  vessel 

sel  to  be  car-  . 

ried  for  the        within  a  reasonable  time  after  its  arrival  at  London. 
quar%,°who  Averment,  that  the  plaintiffs  received  the  stone  on  those 

however  never    terms  and  carried  it  to  London,  where  it  was  ready  to  be 

appeared.     In  .  J 

reality  it  was     discharged  within  a  reasonable  time,  whereof  the  defendant 

purchaserof  *  had  notice,  and  took  a  part  of  it  away. 

the  stone,  the         Breach,  that  he  did  not  within  a  reasonable  time  take 

real  consignee.  ' 

In  an  action  for  the  residue  of  it  away,  but  neglected  so  to  do,  whereby  the 
imirrage,  evi-     plaintiffs  lost  the  use  of  their  vessel  a  long  time  and  were 

th^?n°sfuchage   put  to  charges,  &c. 

cases  the  Second  count,  for  money  payable  for  freight  and  for  the 

quarry  owner  J   '    J 

never  paid         conveyance  of  goods,  and  also  for  demurrage  of  a  ship  of 
admitted  and**  tne  plaintiffs  kept  and  detained  by  the  defendant  on  de- 

SBCS"     ™rrage,&c. 

stone  was  Pleas  :   1.  That  the  defendant  did  not  agree  as  alleged. 

shipped  for  the        rt    m.         ,         .   .     .  _  .  ...  , 

defendant,  was       2.  lhat  the  plaintiffs  were  not  ready  to  deliver  the  stone 
uponaii  tiie **  wlhin  a  reasonable  time,  according  to  the  contract. 

circumstances. 


.»' 


i 
4 
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3.  That  the  plaintiffs  prevented  the  defendant  from 
taking  away  the  residue  of  the  stone  according  to  the  con- 
tract 

4.  That  the  plaintiffs,  before  any  breach,  exonerated  the 
defendant 

5.  (To  the  third  count.)  That  he  did  not  detain  the 
vessel. 

6.  (To  the  second  and  third  counts.)     Never  indebted. 

Parry ,  Serjt,  and  Barnard  for  the  plaintiffs. 

Hawkins  and  Maud  for  the  defendant. 

It  was  opened  for  the  plaintiffs  that  one  Williamson  was 
the  agent  of  the  defendant,  and  had  first  delayed  the  un- 
loading and  then  had  disappeared. 

The  case  for  the  plaintiffs  being  closed, 

Hawkins  opened  for  the  defendant,  that  he  was  not  the 
owner  of  the  stone,  but  the  foreman  or  manager  of  one 
Weston,  the  owner  of  the  quarry  ;  that  Williamson  had 
bought  the  stone  and  that  the  defendant  as  his  agent  had 
engaged  the  plaintiffs'  vessel  to  carry  it. 

The  shipping  note  given  by  the  defendant  was  as  fol- 
lows:— 

u  Shipped  on  board  the  M ,  31  blocks  containing  88 

tons,  for  Mr.  G.  Weston,  of  Dais  ton,  London  Hermitage 
Wharf,  Wapping ;  freight  7s.  per  ton.   (Signed)  J.  Lano." 

A  letter  from  Williamson  to  the  defendant  directing  him 
to  get  freight  at  the  lowest  rate  was  put  in  evidence. 

The  defendant  stated  that  it  was  usual  for  the  quarry- 
masters  to  give  such  notes  on  the  shipment  of  stone,  but 
that  they  had  nothing  to  do  with  the  stone  after  ship- 
ment. 

Hawkins  asked  if  there  was  any  usage  in  the  business 
as  to  the  payment  of  freight  in  such  cases. 

Parry,  Serjt.,  objected  that  the  evidence  of  usage  was 
inadmissible  to  control  the  contract,  and  that  even  if  it 


I860. 


Dickenson 

and  Another 

v. 

Lano. 


VOL.  II. 


P.P. 
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1860.         were  admissible,  the  witness  was  not  a  proper  person  to 
_  give  it.  being  only  a  stone  merchant,  not  acquainted  with 

Dickenson  .      . 

and  Another     the  Customs  of  shipping, 
v. 

Lano.  Blackburn,  J. — There  is  no  contract  in  writing (a)f  and 

the  usage  is  not  as  between  consignor  and  consignee,  but 
as  between  shipper  and  shipowner.  I  think,  therefore, 
that  the  evidence  is  admissible. 

The  defendant  then  stated  that  he  never  paid  freight  in 
such  cases  in  his  life,  nor  had  he  ever  known  the  other 
quarry-masters  do  so — that  the  consignee  always  paid  it. 

Parry,  Serjt. — That  begs  the  question,  whether  the 
shipper  is  liable ;  or  the  custom  is  bad,  being  a  custom 
that  shippers  shall  not  pay  their  debts.  Besides,  a  custom 
that  the  consignees  pay  does  not  show  that  the  shippers 
are  not  liable  to  pay. 

Blackburn,  J.  (to  the  jury). — The  question  is,  whether 
the  defendant  is  liable.  That  depends  upon  whether  the 
plaintiffs  took  the  stone  on  board  to  be  carried  for  the  de- 
fendant or  for  Williamson.  If  for  the  defendant,  then  he 
is  liable ;  if  for  Williamson,  the  real  consignee,  then  the 
defendant  is  not  liable,  and  the  plaintiffs'  remedy  is  against 
Williamson. 

Primd  facie  the  contract  is  with  the  owner  of  the  goods, 
as  in  the  ordinary  case  of  goods  delivered  on  behalf  of  a 
vendee  to  a  carrier,  at  the  vendee's  risk.  The  custom  here 
set  up  is  in  truth  nothing  more  than  this — that  what  is  the 
general  law  prevails  in  the  stone  trade.  But  if  the  carrier 
made  a  bargain  with  any  one  else,  as  the  party  who 
bought  the  goods,  clearly  that  bargain  would  bind.  So 
here  the  question  is,  whether  there  was  such  a  bargain 

(a)  Where  there  is,  as  here,  not  consignee  on  receipt  of  the  goods ; 

a  contract  in  writing,  but  a  mere  Wegntr  v.  Smith,  15  C.  B.  285; 

memorandum,  part  of  a  transaction,  24  L  J.,  C.  P.  28;  Smith  v.  Scivc- 

the  question  of  liability  is  for  the  king,  4  £.  &  B.  945 ;  24  L.  J.,  Q. 

jury  on  all  the  circumstances,  as  in  B.  257. 
the  converse  case  of  liability  of 
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between  the  plaintiffs  and  the  defendant,  that  is,  an  agree- 
ment with  the  defendant  at  the  time  of  shipment,  to  carry 
the  stone  for  him.  There  is  no  contract  in  writing,  the 
written  memorandum  put  in  evidence  is  not  clear  as  to  the 
parties  to  the  contract.  It  may  be,  either  that  the  defend- 
ant made  the  contract  for  Williamson  or  made  it  for  him- 
self at  Williamson's  request.  The  master  of  the  ship 
has  a  lien  for  freight,  but  not  for  demurrage,  so  that  as  to 
the  latter,  he  would  be  likely  to  enter  into  some  express 
contract. 

Verdict  for  the  plaintiffs. 


1860. 

Dickenson 

and  Another 

v. 

Lano. 


SCOTT  V.  SYKES.  Essex  Summer 

Assizes. 

TRESPASS  for  entering  the  plaintiff's  land.  In  an  action  of 

°  '                                                            trespass,  the 

Pleas:    1.    Not  guilty.  question  being 

ft     vt   x                    j  as  to  a  right  of 

I.   IN  Ot  possessed.  way  over  the 

3.  Justification  under  a  right  of  way  granted  by  the  foa",'n.  tf"oas 

o  jo  •'an  equitable 

plaintiff  fo  one  Cuddon,  the  owner  of  close  C,  afterwards  plea,  stating 

that  the  de- 

conveyed  by  Cuddon  to  the  defendant.  fendanthad 

4.  Justification  under  rights  of  way  attached  to  close  p^haae  f rom 
C,  reserved  by  Cuddon  to  the  right  of  way  by  necessity.       onc  C-  a  close, 

^^  CO  WHICH  ^f&3 

6.  For  a  defence  on  equitable  grounds,  that  Cuddon  attached  the 
being  seised  of  C.  put  it  up  for  sale  along  with  other  question,  and 
closes  A.,  B.,  D.,  &c.  on  certain  conditions,  inter  alia,  that  |Jff  ha^con-"1" 
they  should  be  sold,  subject  to  all  ways  and  rights  of  way  tracted  with  C. 

.  * "  to  purchase  the 

then  used  and  enjoyed  over  the  same  respectively.     That  locus  in  quo 
the  plaintiff  agreed  with  Cuddon  to  purchase  lot  A.  (the  r^h^bu?  that 
locus  in  quo),  and  the  defendant  agreed  with  Cuddon  to  by  their  mutual 

*      '  ...         mistake  it  had 

purchase  lot  C.    That  afterwards  Cuddon,  in  consideration  been  omitted 
of  the  purchase-money  paid  by  the  defendant  on  the  faith  ance.  evidence 
of  the  said  conditions,  by  deed  conveyed  lot  C.  to  the  de-  ^fn^0°fnthe 
fendant  with  all  ways  and  rights    thereto    appertaining,  plaintiff  as  to 

J  °  rr  o    whflt  e   gaid  at 

That  the  tenants  and  occupiers  of  C.  had  used  and  enjoyed  the  sale  as  to 

the  close  con- 
veyed to  defendant,  in  order  to  negative  the  alleged  agreement  with  him. 

p2 
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1860.         a  certain  way  over  the  locus  in  ouoy  which  was  and  is  ne- 
cessary to  its  convenient  enjoyment:  that  at  the  time  of 
v.  the  agreement  with  defendant,  the  existence  of  the  way 

was  notorious  and  apparent  (a),  and  that  the  plaintiff 
knew  it,  or  had  he  made  reasonable  inquiries  would  have 
known  of  it :  that  afler  the  agreement  with  defendant, 
but  before  the  conveyance  to  him,  Cuddon  conveyed  lot  A., 
the  locus  in  quo  to  the  plaintiff,  by  a  deed  which  purported 
and  was  intended  by  the  plaintiff  and  Cuddon  to  be  made 
in  conformity  with  the  plaintiff's  agreement,  but  by  acci- 
dental error  and  mistake  was  not  made  subject  to  ways  as 
aforesaid  as  it  ought  to  have  been,  &c.     Issue. 

Lush  and  G.  Denman  for  the  plaintiff. 

Bovill  and  Z.  Kelly  for  the  defendant. 

The  locus  in  quo  and  all  the  adjoining  land  belonged 
in  1858  to  one  Hurrell,  who  had  possessed  it  for  some 
years  previously;  and  while  he  was  the  owner  the  only  way  ' 
used  from  the  land,  now  the  defendant's,  to  the  road  was 
the  way  in  question,  over  the  locus  in  quo,  and  that  any 
other  access  was  almost  impracticable. 

In  1N58  one  Cuddon  purchased  the  whole  of  the  land. 

In  September,  1858,  Cuddon  sold  the  land  in  various 
lots  to  different  persons,  and  the  plaintiff  bought  the  locus 
in  quo. 

In  October  the  defendant  bought  lot  C,  the  land  to 
which,  as  was  alleged,  ihe  way  in  question  had  been 
used. 

Afterwards  the  conveyance  to  the  plaintiff  was  executed 
prior  in  date  to  that  of  the  defendant,  and  it  contained  the 
usual  terms,  "  all  ways,  paths,  &c.  thereunto  belonging  or 
appertaining,"  &c,  without  any  express  exception  or  reser- 
vation of  the  way  in  question.  The  conveyance  to  the 
defendant  contained  similar  terms  as  regarded  the  land 
conveyed  to  him.  The  conditions  of  sale  contained  no 
terms  such  as  were  stated  in  the  equitable  plea, 
(a)  See  Glove  v.  Harding,  27  L.  J.,  Exch.  286. 
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It  was  agreed  that  the  only  question  of  fact  was  as  to        1860. 
what  passed  at  the  sale.     Evidence  was  given  for  the  de- 
fendant that  C.  had  stated  that  he  had  so  arranged  the 
lots  as  far  as  possible,  as  that  they  should  all  be  accessible 
to  the  road. 

Denman  called  the  plaintiff  to  show  what  was  stated  by 
Cuddon  at  the  sale,  and  he  said  that  Cuddon  said  as  to 
lot  C,  that  he  was  unable  to  do  so,  and  that  therefore  it 
was  arranged  according  to  the  conditions  of  sale. 

JBovill  objected  to  this  ;  but 

Denman. — It  arises  on  the  equitable  plea ;  and 

Blackburn,  J.,  on  that  plea  admitted  the  evidence  that 
it  did  not  appear  that  he  had  so  stated  as  to  the  lot  pur- 
chased by  the  defendant.     And  on  that  question, 

Verdict  for  the  plaintiff. 


WRIGHT  v.  BUNYARD. 

_.  Summer  Jssitet. 

JL/ECLA RATION,  that  there  had  been  recovered  against  In  an  action 
the  plaintiff  certain  judgments,  and  that  in  consideration  "rac"t  in  which 
that  the  plaintiff  would  accept  a  bill  of  exchange  to  be  the  consiriera- 

r  ■  &  tion  was  a  bill 

drawn  on  him  by  the  defendant,  for  the  amount  of  the  of  exchange 

.     i  i       i    r      i  i  i  i         i   •     •/*•  K>ven  by  the 

judgments,  the  defendant  undertook  to  protect  the  plaintiff  plaintiff  to  the 
fro^  Ihe  said  judgments.  £££«;  £bo 

Averment,  that  he  did  accept  the  bill.  produce  it,  but 

■  aa  the  voir  dire 

Breach,  that  the  defendant  had  not  protected  him  from  stated  that  be- 
the  judgment,  but  allowed  him  to  be  arrested  thereon.         he  had^dis- 
Pleas  :  1.  That  he  did  not  undertake  as  alleged.  counted  it  with 

°  his  banker. 

2.  That  the  plaintiff  did  not  accept  the  bill  as  alleged.      <#*&*»  that  it 

must  be  proved 

Hawkins  and  Turner  for  the  plaintiff.  *"»<*  °y  pro- 

duction or  se- 

ParrO,  Sent.,  and  Laxton  for  the  defendant  condary  evi- 

*  •*  dence  under 

the  notice  to 
produce ;  but,  quart,  whether  such  secondary  evidence  was  admissible ;  semble,  that  it  was 
not,  and  that  the  plaintiff's  course  was  to  bare  had  a  discovery  of  its  custody,  and  served  the 
banker  with  a  tubfctiia  duett  tecum. 
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Wright 

v, 
Buntard. 


Certified  copies  of  two  judgments  against  the  plaintiff, 
dated  in  March,  were  put  in,  and  the  plaintiff  stated  that 
in  April  he  had  seen  the  defendant,  who  asked  him  "what 
he  meant  to  do  about  these  matters,"  and  that  he  offered 
his  acceptance,  which  the  defendant  received,  not  to  dis- 
count but  to  return  former  bills. 

Hawkins  then  called  for  the  bill,  upon  notice  to  pro- 
duce it. 

Parry,  Serjt.,  offered  to  adduce  evidence  that  the  de- 
fendant had  it  not,  and  had  passed  it  away  almost  im- 
mediately. 

Blackburn,  J. — I  doubt  whether  that  will  suffice  to 
exclude  secondary  evidence  of  the  bill ;  however,  it  may 
excuse  you  from  producing  it. 

Parry,  Serjt.,  called  the  defendant  upon  the  voir  dire(a), 
and  he  stated  that  the  plaintiff  had  given  him  a  blank  ac- 
ceptance; and  that  on  the  2nd  May  he  had  got  it  discounted 
at  his  bankers,  who  had  had  it  ever  since. 

Hawkins  cross-examined  the  witness  on  the  voir  dire, 
and  elicited  that  all  bills  went  to  Masterraan's  in  London, 
and  came  back  from  them.  The  notice  to  produce  was  on 
the  12th  July  (the  trial  being  on  the  18th),  and  that 
he  had  told  his  attorney  he  could  not  obtain  the  bill. 

Blackburn,  J. — I  doubt  if  there  is  sufficient  to  admit 
secondary  evidence  of  the  bill  (6). 


(a)  The  question  whether  there 
is  sufficient  proof,  of  possession  on 
the  opposite  party  is  solely  for  the 
Judge;  Harney  v.  Mitchell,  2  M. 
&  Rod.  366;  S.  P.,  Boyle  v.  Wise- 
man, 24  L.  J  ,  Exch.  160. 

(6)  When  a  document  is  in  the 
hands  of  a  person  who  holds  it  as 
stakeholder  between  the  defendant 
and  a  third  party,  the  notice  to 
produce  is  not  sufficient  to  let  in 


secondary  evidence  (Parry  v.  May, 
1  M  &  Rob.  279);  for  though  it 
need  not  be  shown  that  the  docu- 
ment is  in  the  actual  possession  of 
the  party,  it  must  be  in  the  hands 
of  some  one  who  is  bound  to  give  up 
possession  to  him ;  Ibid, ;  Roscoe  on 
Evidence,  p.  8.  Where  the  instru- 
ment has  been  delivered  to  a  third 
party,  between  whom  and  the  party 
to  the  suit  there  exists  a  privity, 
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Hawkins. — We  have  done  all  that  we  could  to  obtain        1860. 


it. 

Blackburn,  J.— I  am  not  quite  sure  that  you  have. 

If  the  banker  had  been  served  with  a  subpoena  duces 
tecum  he  would  have  produced  the  bill. 

Hawkins. — We  could  not  know  what  had  become  of  it. 

Blackburn,  J. — That  does  not  give  you  a  right  which 
otherwise  you  would  not  have.  Besides,  you  might  have 
applied  for  production  of  documents  under  sect.  50  of  the 
Common  Law  Procedure  Act,  1854  (a),  or  for  leave  to 
exhibit  interrogatories  (J). 


notice  to  the  latter  is  sufficient; 
Baldney  v.  Reekie,  1  Stark.  338. 
So  notice  to  a  defendant  to  produce 
a  cheque  drawn  by  him  and  paid 
by  his  banker  is  sufficient  to  entitle 
the  plaintiff  to  give  secondary  evi- 
dence of  its  contents,  although  the 
cheque  remains  in  the  banker's 
hands ;  Partridge  v.  Coates,  R.  & 
M.  156.  If  the  instrument  was  in 
the  defendant's  possession  at  the 
time  of  notice,  it  will  suffice,  but 
if  he  has  assigned  it  away,  as  in 
the  case  of  a  lease,  before  notice, 
secondary  evidence  will  be  inad- 
missible ;  Knight  v.  Martin,  Gow, 
103:  [In  this  case  it  did  not  ap- 
pear that  the  bill  was  indorsed,  but 
probably  it  was  in  blank.]  But 
notice  to  defendant's  attorney  to 
produce  a  document  which  he  has 
once  parted  with,  but  which  in  the 
course  of  business  he  ought  to  have 
had  back,  is  sufficient;  Tapiin  v. 
Atty,  3  Bing.  164. 

(a)  Upon  the  application  of  either 
party,  upon  an  affidavit  of  his  belief 
that  any  document,  to  the  produc- 


tion of  which  he  is  entitled,  for  the 
purpose  of  discovery  or  ot/terwise,  is 
in  the  possession  or  power  of  the 
opposite  party,  it  shall  be  lawful, 
&c.  to  order  that  the  party,  &c. 
shall  answer  on  affidavit,  stating 
what  documents  he  has  in  his  pos- 
session or  power  relating  to  the 
matters  in  dispute,  or  what  he  knows 
as  to  the  custody  they  or  any  of 
them  are  in,  &c.  Those  words 
"possession  or  power"  appear  to 
indicate  the  scope  of  the  notice  to 
produce.  The  subsequent  part  of 
the  clause  supplements  or  aids  the 
common  law  powers  as  to  notice  to 
produce,  by  affording  information 
on  which  the  applicant  may  serve 
with  subpama  duces  tecum  any  per- 
son in  wbose  custody  any  document 
may  happen  to  be,  material  to  his 
case. 

(b)  Sect.  51,  "  interrogatories  in 
writing  as  to  any  matter  as  to  which 
discovery  may  he  sought."  If  the 
applicant  cannot  make  the  affidavit 
of  belief  under  sect.  50.  he  can  ap- 
ply under  this  clause. 


Wright 
v. 

BUNYARD. 
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1860.  Hawkins. — Those  new  powers  cannot  affect  the  rule  of 

7*^^       practice  as  it  stands  at  common  law.    This  document  was 
Weight        ' 

v.  in  the  control  of  the  defendant,  he  might  have  got  it  from 

his  banker. 

Parry,  Serjt. — Not  unless  he  paid  it,  which  he  was  not 
bound  to  do. 

Blackburn,  J. — The  point  is  so  doubtful  that,  though 
I  will  admit  the  document,  the  plaintiff  must  take  it  at  his 
peril  (a). 

Hawkins  then  tried  to  make  out  his  case  without  the 
bill;  but 

Blackburn,  J.,  ruled  that  he  could  not  in  its  absence 
get  out  more  than  the  fact,  whether  a  bill  stamp  was  pro- 
cured, and  could  not  go  at  all  into  its  contents,  whether 
parties  or  amount,  unless  he  gave  secondary  evidence 
under  the  notice. 

At  the  close  of  the  case, 

Parry,  Serjt.,  applied  for  a  nonsuit,  there  having  been 
no  evidence  of  the  bill,  and 

Blackburn,  J.,  ruled  that  there  was  no  case  without  it ; 
thereupon 

Hawkins  gave  secondary  evidence  under  the  notice  to 
produce. 

Verdict  for  the  plaintiff,  damages  40*. 

(a)  See  Whitford  v.  Tut  in,  10  Bing.  395,  and  Rutter  v.  Chapman,  8 
M.  &  W.  388.  And  see  Finlason's  C.  L.  P.  Acts,  ed.  I860,  p.  110. 
And  the  case  of  Irwin  v.  Lever,  pott. 
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1800. 

CORNFORTH  ».  THE  DANUBE  AND  BLACK 
SEA  RAILWAY  COMPANY. 

___  Summer  JstiMet. 

JD  IRST  count  upon  an  agreement,  by  which  the  plaintiff  £n  agreement 
was  to  take  out  a  dredging  machine  to  a  port  in  the  Black  of  a  ship  to 
Sea,  and  be  paid  60/.  chine**) a 

Second  count,  for  work,  &c.  hTw^k^on 

Pleas :  denying  the  contract  in  the  first  count,  and  the  board.    Held, 

.  ,  -iii  within  the  ex- 

breacb ;  and  never  indebted.  emption  in  the 

Stamp  Act  a* 

Prentice  for  the  plaintiff.  t0  thTe  "hire  ?,f 

r  any  labourer/' 

Hawkins  for  the  defendant. 

The  plaintiff  was  examined  as  to  a  written  agreement, 
which  he  said  be  had  lost. 

Hawkins  put  into  his  hands  a  written  agreement,  which 
it  was  admitted  was  a  duplicate  original,  but  it  was  un- 
stamped ;  and  the  plaintiff  said  that  the  other  duplicate 
had  not  been  stamped. 

It  appeared  that  the  plaintiff  had  actually  worked  on 
board  the  vessel  which  carried  out  the  dredging  machine. 

Prentice  cited  Wilson  v.  Zuleta  (a),  to  show  that  the 
agreement  was  within  the  exemption  of  the  Stamp  Act,  as 
an  agreement  for  the  hire  of  a  "  labourer  or  artificer ;"  and 

Blackburn,  J. — The  matter  being  doubtful,  I  shall  not 
exclude  the  document. 

Verdict  for  the  plaintiff. 

(a)  14  Q.  B.  Rep.  405.  That  was  the  case  of  a  fireman  and  stoker  on 
board  a  steamer. 
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Sussex  Summer 
Assizes. 

A  bona  fide 
purchaser  of  a 
horse  from  a 
person  who 
bad  bought  it, 
(as  the  second 
purchaser 
Knew),  at  a  fair, 
without  any 
evidence  that 
he  knew  it  was 
obtained  dis- 
honestly al- 
though it  had 
been  purchased 
on  credit,  and 
not  paid  for, 
Held,  entitled 
to  maintain 
trover  against 
the  original 
owner  for  re- 
taking it. 

Quaere  f  whe- 
ther he  would 
not  have  been 
equally  entitled 
even  had  it 
been  proved 
that  the  buyer 
at  the  fair  never 
meant  to  pay 
for  it,  but  to 
defraud  the 
owner  of  it 


Lewes,  coram  Blackburn,  J. 
NORTH  v.  JACKSON. 

TROVER  for  a  horse. 

Pleas :  not  guilty,  and  not  possessed. 

The  plaintiff,  a  farmer  at  Henfield,  near  Wokingham, 
proved  that  about  the  23rd  or  24th  May  he  bought  the 
horse  of  one  Lannaway  for  38/.  (which  he  paid),  and  that 
a  few  days  afterwards  the  defendant  came  and  took  away 
the  horse. 

Lannaway  was  called  for  the  plaintiff,  and  proved  that 
he  bought  the  horse  of  one  Border,  at  Farnham,  and  un- 
derstood that  it  had  come  from  Wickham  fair. 

The  defendant,  a  farmer  near  Farnham,  proved  that  on 
the  20th  May  he  sent  his  servant,  one  Smith,  with  the 
horse  to  Wickham  fair,  telling  him  to  sell  it  for  33/.,  and 
not  to  part  with  it  without  the  money. 

Smith  was  called,  and  proved  that  he  took  the  horse  to 
the  fair,  and  that  there  one  Border,  whom  he  did  not 
know,  offered  to  buy  the  horse  for  31/.  10s.,  to  which,  at 
the  suggestion  of  another  man  unknown,  but  who  was 
called  Hobbs,  the  witness  assented ;  it  being  also  agreed 
that  the  horse  should  be  returned  or  paid  for  in  three  days ; 
and  Border  gave  him  a  written  memorandum  of  the  sale, 
with  a  warranty  of  soundness,  and  paid  him  a  sovereign  as 
earnest  to  bind  the  bargain.  On  showing  the  paper  to  a 
friend  at  the  fair,  the  witness  was  warned  that  it  was  most 
likely  a  fraud,  and  he  had  recourse  to  the  police,  who, 
however,  declined  to  interfere  until  the  three  days  had 
elapsed. 

It  did  not  appear  whether  the  formalities  required  by 
statute  with  reference  to  the  sale  of  horses  had  been  ob- 
served (a). 


(a)  Even  if  it  had  so  appeared,      second   purchaser  knew  of  it,  or 
there   was  no  evidence  that    the      knew   that    the    horse    had    been 
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When  the  three  days  had  elapsed,  nothing  having  been 
heard  of  Border,  a  warant  was  obtained,  but  he  could  not 
be  found;  and  the  defendant  finding  the  horse  at  the 
plaintiff's  had  reclaimed  it  as  stolen. 

Lush,  for  the  defendant,  submitted  that  the  plaintiff 
could  not  maintain  the  action,  as  the  servant  had  no  au- 
thority to  sell  on  credit,  and  no  property  passed  by  the 
pretended  purchase,  which  was  evidently  a  mere  trick, 
with  no  intention  to  pay  for  the  horse. 

Blackburn,  J.  (to  the  jury). — Do  you  know  of  any 
custom  or  usage  that  a  farm  servant  at  a  fair  should  sell 
a  horse  on  credit? 

The  jury  said  that  it  was  the  usage  for  a  servant  to  do 
the  best  he  could  for  his  master;  even  to  sell  on  credit. 

Blackburn,  J.,  thereupon,  reserving  leave  to  move  on 
behalf  of  the  defendant,  directed  (a) 

Verdict  for  the  plaintiff  (J). 


1859. 


North 

v. 
Jackson. 


bought  on  credit,  or  had  not  been 
paid  for;  and  Mem  hie  that  the  scope 
of  the  statutes  is  to  prevent  fraudu- 
lent sales,  not  purchases.  They 
have  nothing  to  do  with  the  buyers, 
but  the  sellers.  It  is  the  sellers  who 
are  to  make  a  note,  &c.  The  ob- 
ject is  to  prevent  thieves  from  re- 
ulling  horses  at  a  fair.  Thus  the 
statutes  would  have  applied,  if  Bor- 
der had  resold  at  the  fair  to  Lanna- 
way,  supposing  that  Border  might 
have  been  proved  to  be  a  thief. 
And,  even  then,  the  statutes  would 
not  have  applied  as  to  the  plaintiff, 
a  bond  fide  buyer. 

(a)  This  was  a  finding  upon  a 
matter  of  fact  without  any  evidence, 
in  accordance  with  ancient  prac- 
tice, making  the  jury  judges  of 
matters  of  fact  of  a  public  nature 
within  their  own  general   know- 


ledge, as  usages  of  trade,  customs 
of  the  country  and  the  like.  Aliter 
of  particular  or  private  matters  of 
fact,  of  which  only  one  of  the  jury 
may  be  cognizant,  as  to  which  he 
must  be  sworn  and  examined  as  a 
witness.  The  finding  of  this  usage, 
however,  was  unnecessary,  the  sale 
having  been  in  market  overt,  which 
would  of  course  have  disposed  of 
the  question  if  the  purchase  had 
been  bond  fide  ( Horwood  v.  Smith, 
2  T.  R  750);  and  the  learned 
Judge  seems  to  have  assumed  that 
it  was  so,  there  being  no  evidence 
adduced  to  show  that  it  was  not, 
for  the  mere  fact  of  Border's  not 
being  found,  and  not  coming  for- 
*  ward,  might  not, perse,  be  sufficient, 
since  he  might  have  died,  or  gone 
abroad,  &c. 

(b)  Lush  obtained  a  rule  nisi  in 
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Q.  B,  on  the  grounds  that  the 
question  asked  of  the  jury  was  irre- 
levant, and  that  the  verdict  .was 
against  the  evidence;  that  the  ques- 
tion should  have  been  asked  whe- 
ther Border  got  possession  of  the 
horse  intending  nut  to  pay  for  it, 
but  to  steal  it,  or  defraud  the  owner 
of  it;  and  that,  on  the  facts,  the 

Elaintiff  had  no  title.  The  rule, 
owever,  was  never  argued,  and  it 
should  seem  for  the  reason  above 
stated,  that  it  could  not  have  been 
supported.  There  is  no  doubt  that 
a  sale,  not  in  market  overt,  or 
even  in  market  overt,  as  against 
the  buyer  himself,  or  a  pretended 
purchase  with  intention  not  to  pay, 


passes  no  property ;  Noble  v.  Adams, 
7  Taunt.  69.  But  it  is  otherwise 
of  a  sale  in  market  overt  as  against 
bond  fide  purchasers  from  the  buyer, 
with  notice  that  the  original  sale 
was  in  market  overt.  Here  Lan- 
naway  swore  he  understood  Border 
had  bought  at  the/air,  and  even  if 
there  was  evidence  that  Border's 
purchase  was  a  pretence,  there  was 
none  as  to  Lannamay's,  nor  was 
there  any  evidence  that  he  knew 
that  the  statutable  requisites  had 
not  been  observed,  nor  indeed  any 
evidence  that  they  had  not,  and,  in 
the  absence  of  such  evidence,  per- 
haps it  must  be  assumed  that  they 
had. 


Coram  Cockburn,  C  J, 
MOWERS  v.  CHATFIELD. 

Summer  AuUet.   _ 

The  judge  may  INLANDER  on  a  trader;  laying  special  damages. 

certify  for  costs        _..  .  . 

in  an  action  of       Plea :  the  general  issue, 
■lander* 

Ribton  and  Willoughby  for  the  plaintiff. 

Parry,  Serjt.,  and  Gates,  for  the  defendant. 

Verdict  for  the  plaintiff. 

Willoughby,  for  the  plaintiff,  applied  to  the  Judge  to 
certify  for  costs. 

Gates,  for  the  defendant,  submitted  that  there  was  no 
right  to  certify  in  slander,  as  the  statute  of  James  (a)  did 
not  give  it,  and  the  statute  of  3  &  4  Victoria  (b)  not  extend- 


Ca)  21  Jac.  1,  c.  16,  s.  6,  in  all 
actions  upon  the  case  for  slander- 
ous words,  if  the  jury  do  find  or 
assess  the  damages  under  40*.,  the- 
plaintiff  shall  recover  only  so  much 
costs  as  the  damages  so  given 
amount  to,  without  any  further  in- 


crease, any  statute  notwithstanding. 
This  does  not  extend  to  libel; 
Tidd's  Pract.,  vol.  2,  p.  462. 

(b)  3  &  4  Vict.  c.  24,  not  re- 
pealing the  statute  of  James  1,  and 
enacting:  "If  the  plaintiff  in  any 
action  of  trespass,  or  trespass  on  the 
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ing  to  actions  on  the  case  for  slander,  nor  repealing  the 
former  act. 

Cockbubn,  C.  J.,  considered  that  he  had  power  to  cer- 
tify, and  certified  accordingly. 


case,  shall  recover  by  the  verdict  of 
a  jury  less  damages  than  40s.,  such 
pi  a  iu  tiff  shall  not  be  entitled  to  re- 
cover from  the  defendant  in  respect 
of  such  verdict  any  costs  whatever, 
unless  the  Judge  shall  immediately 
afterwards  certify-  on  the  back  of 
the  record  that  the  action  was 
really  brought  to  try  a  right,  or 
that  the  trespass  or  grievance  in 


respect  of  which  the  action  was 
brought  was  wilful  or  malicious." 
Under  this  it  hat  been  held  that 
libel  (which  is  not  included  in  the 
statute  of  James  1,  vide  supra)  is 
included.  Foster  v.  Pointer,  8  M. 
&  W.  395.  But  if  the  Judge  cer- 
tifies, the  case  is  under  the  statute 
of  James,  Evans  v.  Rees,  30  L.  J., 
C.  P.  16. 


1860. 

Mowers 

v. 

Chatfjeld. 


REGINA  v.  BULL. 

JlHE  prisoner  was  indicted  for  the  manslaughter  of  his 
mother. 

Sorrow  for  the  prosecution. 

Ba  Han  tine  f  Serjt.,  and  Griffiths  for  the  prisoner. 

The  prisoner,  a  medical  man,  lived  with  his  mother,  and 
she  being  ill,  he  got  a  drachm  of  prussic  acid,  which  filled 
one-fourth  of  an  ounce  bottle.  After  she  came  in  from  a 
walk  he  gave  her  some  of  the  prussic  acid ;  she  went  up 
stairs,  and,  while  taking  off  her  bonnet,  died.  The  pri- 
soner said  he  had  given  her  four  drops,  but  it  appeared 
that  the  bottle  had  lost  much  more.  The  cork,  however, 
was  broken,  and  the  bottle  was  loose  in  his  pocket. 

The  medical  men  called  for  the  prosecution  gave  very 
obscure  and  confused  evidence  as  to  the  relative  strengths 
of  different  preparations  of  prussic  acid,  as  to  the  mode  of 
measuring  "drops,"  as  to  the  quantities  contained  in 
"  drops,*'  and  as  to  the  quantity  likely  to  kill.  But  it 
appeared  that  the  cork  being  held  partly  in  would  very 
much  affect  the  quantity  of  a  drop,  and  that  the  state  of  a 


Summer  Assizes, 

A  medical  man 
who  adminis- 
tered to  his 
mother,  for 
some  disease, 
prussic  acid, 
of  which  she 
almost  imme- 
diately died ; 
Held,  not 
guilty  of  man- 
slaughter, it 
not  appearing 
distinctly  what 
the  quantity 
was  which  he 
administered, 
or  what  quan- 
tity would  be 
too  great  to  be 
administered 
with  safety  to 
life. 
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1860.         person's  body  might  vary  the  effect  of  a  few  drops  of  the 

v^/^w       poison. 
Regiha        * 

*•  Cockburn,  C.  J.  (to  the  jury). — The  prisoner  is  indicted 

Bull* 

for  manslaughter,  on  the  ground  of  his  having  administered 
a  deadly  drag  with  culpable  negligence.  If  a  person  takes 
upon  himself  to  administer  a  dangerous  medicine,  it  is  his 
duty  to  administer  it  with  proper  care ;  and  if  he  does  it 
with  negligence  he  is  guilty  of  manslaughter. 

But  do  the  facts  here  show  such  culpable  negligence  on 
the  part  of  the  prisoner  ? 

If,  indeed,  the  prisoner  had  given  the  deceased  all  that 
was  missed  from  the  bottle,  it  would  be  so,  for  the  quan- 
tity would  have  been  so  large  that  it  must  have  been  the 
grossest  negligence.  But  the  cork  was  found  broken  and 
half  out  of  the  bottle,  so  that  it  is  impossible  to  say  how 
much  of  the  poison  might  not  have  escaped ;  or  again,  the 
cork  being  half  gone,  the  liquid  might  have  dropped  faster 
than  the  prisoner  supposed,  and,  if  so,  it  would  not  be 
such  culpable  negligence  as  would  make  him  criminally 
responsible.  If  you  think  there  was  not  such  negligence, 
acquit  the  prisoner. 

Verdict,  not  guilty. 


REGINA  v.  HOPLEY. 

Summer  Assizes,   ___ 

A  schoolmaster,  JlHE  prisoner  was  indicted  for  the  manslaughter  of  Re- 

who,  on  the  se-  .  ,  0  „ 

cond  day  after    ginald  Cancel  lor. 

a  boy's  return  _  .    __.  r        , 

to  school,  wrote       Parry,  Serjt.,  and  Knapp  tor  the  prosecution. 

to  the  parent 

proposing  to  Ballantine,  Serjt.,  and  G.  Denman  for  the  defence, 

verely  to  sub-        The  prisoner  was  a  schoolmaster  at  Eastbourne,  and  in 
due  his  alleged   ]g£g  t|le  deceased,  a  boy  aged   thirteen  or  fourteen,  had 

obstinacy,  and  '  J     °  7 

on  receiving      been  entrusted  to  his  charge.     He  was  a  dull  boy.     At 
ply,  assenting,    Christmas  there  were  some  complaints  of  chastisement  in- 

beat  the  boy 

for  two  hours  and  a  half  secretly,  in  the  night,  and  with  a  thick  stick,  until  he  died :  Held, 

liable  to  a  charge  of  manslaughter. 


k 
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flicted  on  him  by  the  prisoner.     He  returned  to  school,         I860, 
however,  after  the  holidays,  and  again  at  Easter  on  the 
16th  April. 

On  the  18th  April  the  prisoner  wrote  to  the  father, 
stating  that  the  boy  was  obstinate,  and  that,  were  he  his 
own  child,  he  should,  after  warning  him  (as  he  had  done), 
subdue  his  obstinacy  by  chastising  him  severely ;  that,  if 
necessary,  he  should  do  it  again  and  again,  and  "continue 
it  at  intervals,  even  if  he  held  out  for  hours."  The  letter 
concluded  thus  : — "  I  cannot  be  blind  to  the  fact  that  at 
Christmas  I  ran  a  serious  risk  of  having  my  character 
damaged  for  life,  and  I  do  not  think  it  right  to  run  that 
risk  again,  I  therefore  write  this  to  know  your  wishes." 

On  the  20th  April  the  father  wrote  in  reply,  "  I  do  not 
wish  to  interfere  with  yout*  plan." 

There  was  no  evidence  that  the  boy  had  been  guilty  of 
any  obstinacy  after  Easter,  and  the  prisoner  had,  just  be- 
fore Easter,  reported  favourably  of  him. 

On  the  night  of  the  next  day,  Saturday  the  21st  April, 
the  prisoner  took  the  boy  into  a  room  down  stairs,  and 
beat  him  for  about  two  hours,  between  ten  and  twelve, 
with  a  thick  stick  ;  using  also  a  skipping  rope. 

About  midnight  the  prisoner  was  heard  dragging  or 
pushing  the  boy  up  stairs  to  his  bedroom,  and  there  he 
beat  him  again,  until  about  half-past  twelve,  when  the 
beating  and  crying  suddenly  stopped. 

From  the  evidence  of  the  servants  (who  were  the  prin- 
cipal witnesses  as  to  all  this)  it  appeared  that  the  prisoner 
and  his  wife  were  for  some  time  going  up  and  down  stairs 
engaged  in  washing  out  the  stains  of  blood  down  stairs 
and  up  stairs,  but  that  some  of  these  stains  were  discerned 
next  morning. 

Early  next  morning  (about  seven)  the  prisoner  said  be 
had  found  the  boy  dead,  and  almost  "  stiffening."  He 
then  went  for  a  surgeon,  who  saw  only  the  face  of  the 
boy. 
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1860.  A  subsequent  examination  showed  that  the  thighs  and 

other  parts  of  the  body  were  covered  with  bruises,  and  the 
9.  medical  evidence  was  that  there  had  been  profuse  bleeding 

and  extravasation  of  blood  caused  by  excessive  and  pro- 
tracted beating,  and  that  the  immediate  cause  of  death  was 
exhaustion  arising  therefrom. 

The  medical  witnesses  also  stated  that,  upon  the  evi- 
dence, coupled  with  the  prisoner's  statement,  the  boy,  at 
seven  o'clock  in  the  morning,  must  have  been  dead  about 
six  hours,  so  that  their  evidence  went  to  show  that  he  died 
about  half-past  twelve,  when  the  beating  was  heard  sud- 
denly to  cease. 

The  prisoner  bad  not  avowed  the  beating  until  its  effects 
had  been  discovered  by  the  post  mortem  examination,  and 
had  sent  the  body  home  so  closely  wrapped  up,  that  the 
bruises  were  not  detected  until  the  coverings  were  removed 
in  consequence  of  rumours  prevailing.  There  was  no  post 
mortem  examination  of  the  body  prior  to  the  inquest,  at 
which  the  surgeon,  who  had  seen  only  the  boy's  face,  was 
examined,  and  the  prisoner,  who  suggested  that  the  boy 
had  died  of  disease  of  the  heart.  The  verdict  of  the  coro- 
ner's jury,  therefore,  did  not  inculpate  him. 

[The  father  had  since  died,  and  the  elder  brother  was 
prosecutor.] 

Parry,  Serjt.,  put  in,  for  the  prosecution,  a  printed  slip 
from  a  newspaper,  containing  a  report  of  the  inquest,  pasted 
on  paper,  with  corrections  and  alterations  in  the  prisoner's 
hand,  sent  by  him  to  the  prosecutor  on  the  27th  April,  and 
which  did  not  mention  the  beating.  He  examined  the 
prosecutor  as  to  a  conversation  with  the  prisoner  on  the 
24th  April,  at  which  the  beating  was  not  mentioned. 

Italian  tine,  Serjt.,  in  cross-examining,  asked  as  to  a 
conversation  with  the  prisoner  after  the  newspaper  report 
had  appeared,  in  which  the  prisoner  desired  to  take  the 
prosecutor  to  one  Clark,  who  was  on  the  jury,  to  hear  his 
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account  of  an  explanation  whifch  it  was  suggested  the  pri-        1860. 
soner  had  given,  but, 

Parry,  Serjt.,  objected  that  Clark  should  be  called; 
and, 

Cockburn,  C.  J.,  was  of  that  opinion.  It  is  not  part 
of  the  same  conversation  as  that  of  which  the  prosecution 
gave  evidence. 

Parry,  Serjt.,  in  re-examining  the  prosecutor,  asked  as 
to  a  letter  which  the  prisoner  had  written  to  the  father  at 
Christmas,  complaining  of  the  complaints  made  as  to  his 
chastisement  of  the  boy,  and  called  for  the  letter  of  the 
father  (to  which  that  was  an  answer),  notice  to  produce  it 
having  been  given  and  proved. 

JSaltantine,  Serjt.,  did  not  produce  it. 

Parry,  Serjt.,  produced  a  copy  in  the  father's  hand- 
writing, but  the  prosecutor  could  not  prove  its  correctness, 
and  knew  nothing  of  the  original  except  from  the  father  (a). 

Ballantine,  Serjt.,  objected,  and 

Parry,  Serjt.,  did  not  press  the  evidence  (J). 

The  stick  was  produced  in  Court,  and  appeared  at  one 
end  an  inch  thick ;  at  the  other  end  it  was  edged  with 
brass  about  the  circumference  of  a  sixpence,  and  there 
were  holes  in  the  shins  of  the  deceased  corresponding 
therewith,  and  which  the  medical  witnesses  thought  must 
have  been  produced  by  poking  therewith. 

The  prisoner  called  no  witnesses  (c),  except  as  to  cha- 
racter. 

(a)  There  are  no  degrees  in  se-  slaughter,  not  murder,  as  to  which 

eondary  evidence,  so  that  the  copy  it  would  have  been  material  to  show 

was  not  necessary ;  Doe  d.  Gilbert  that  the  complaints  at  Christmas 

v.  Rots,  7  M.  &  W.  102.    But  the  had  rankled  in  the  prisoner's  mind, 

difficulty  was  that  oral  secondary  and  inspired  ill-will  towards  the 

evidence  could  not  be  given,  as  the  deceased, 
witness  had  not  seen  the  letter.  (c)  There  was  therefore,  strictly 

(6)  The  charge  being  for  man-  speaking,  no  evidence  that  the  boy 

VOL.  II.  Q  F,F. 
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Cockburn,  C.J.  (to  the  jury). — By  the  law  of  England, 
a  parent  or  a  schoolmaster  (who  for  this  purpose  represents 
the  parent  and  has  the  parental  authority  delegated  to 
him),  may  for  the  purpose  of  correcting  what  is  evil  in  the 
child  inflict  moderate  and  reasonable  corporal  punish- 
ment, always,  however,  with  this  condition,  that  it  is 
moderate  and  reasonable.  If  it  be  administered  for  the 
gratification  of  passion  or  of  rage,  or  if  it  be  immoderate 
and  excessive  in  its  nature  or  degree,  or  if  it  be  protracted 
beyond  the  child's  powers  of  endurance,  or  with  an  instru- 
ment unfitted  for  the  purpose  and  calculated  to  produce 
danger  to  life  or  limb ;  in  all  such  cases  the  punishment  is 
excessive,  the  violence  is  unlawful,  and  if  evil  conse- 
quences to  life  or  limb  ensue,  then  the  person  inflicting 
it  is  answerable  to  the  law,  and  if  death  ensues  it  will  be 
manslaughter  (a).  The  first  question  is,  whether  the  death 
was  caused  by  the  beating  inflicted?  Secondly,  was  it 
excessive  in  degree  ?  Now,  there  can  be  no  doubt  as  to 
the  first  point,  that  the  boy's  death  was  occasioned  by  the 
beating  received  at  the  hands  of  the  prisoner. 

Then  as  to  the  second  point,  whether  the  beating  was 
excessive,  the  question  can  surely  be  only  answered  in  one 
way ;  for  had  the  correction  been  moderate  it  is  contrary  to 
common  experience  that  it  should  have  resulted  in  death. 
One  can  scarce  conceive  of  moderate  chastisement  resulting 
in  death,  except  under  circumstances  of  a  very  peculiar 
character,  or  in  the  case  of  a  child  with  an  unusual  organi- 
zation.    We  have,  however,  here  positive  evidence  as  to 


had  been  guilty  of  any  obstinacy  at 
all,  save  the  prisoner's  own  letter  ; 
which  would  not  have  been  evidence 
in  his  own  favour.  However,  the 
prosecutor  having  only  made  a 
charge  of  manslaughter,  of  course 
it  did  not  become  material  to  dis- 
pute that  there  was  lawful  cause  for 
punishment;  and  therefore  the  pri- 
soner's letter,  so  representing,  was 
put  in,  and  it  was  taken  that  bis 


statements  therein  made  were  true. 
It  is  necessary  to  notice  this,  lest  it 
should  be  supposed  that  excessive 
beating,  resulting  in  dgath,  without 
evidence  of  lawful  cause  or  excuse, 
had  been  held  merely  manslaughter. 
It  was  taken  as  if  there  had  been 
lawful  cause. 

(a)  That  is  (as  the  context  im- 
plies), at  least  manslaughter.  Vide 
supra,  et  vide  post. 
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the  nature,  amount  and  degree  of  punishment  inflicted. 
It  was  inflicted  with  a  thick  stick ;  it  was  continued  down 
stairs  for  two  hours  and  up  stairs  for  half  an  hour  longer, 
and  according  to  the  medical  evidence  until  the  boy 
actually  died.  That  question,  however,  it  is  not  material 
now  to  determine,  viz.,  whether  the  boy  did  not  actually 
die  under  the  beating  so  protracted.  For  whether  he  did 
so  die  or  not,  if  he  died  from  the  effects  of  the  beating  then 
or  subsequently,  and  it  was  excessive,  the  prisoner  is  guilty 
of  manslaughter  (a).  The  evidence  to  my  mind  is  all  one 
way,  that  the  boy  died  at  the  time,  and  under  the  prisoner's 
hand,  but  that  upon  this  charge  does  not  matter.  The 
stick  with  which  the  punishment  was  inflicted  was  not 
(though  that,  may  be,  is  matter  for  you  to  determine)  (J) 
an  instrument  fitted  for  the  purpose  of  chastisement.  And 
the  beating  was  manifestly  protracted  far  beyond  the 
bounds  of  reason,  moderation  or  humanity.  If  you  think 
that  it  was  so,  and  caused  the  death  of  the  boy,  find  the 
prisoner  guilty. 

It  is  true  that  the  father  authorized  the  chastisement, 
but  he  did  not,  and  no  law  could,  authorize  an  excessive 
chastisement. 

There  can  be  no  doubt  that  the  prisoner  thought  the  boy 
obstinate,  but  that  did  not  excuse  extreme  severity  and 
excessive  punishment. 

The  prisoner's  motives,  however,  upon  this  charge  matters 
not.  If  his  excessive  violence  caused  the  death  find  him 
guilty. 

Verdict,  guilty. 

Sentence,  four  years'  penal  servitude. 


(a)  That  is,  at  least  guilty  of 
manslaughter.  The  language  of 
the  C.  J .  implied  that,  on  another 
charge,  the  question,  whether  the 
prisoner  went  on  beating  until  the 
boy  died,  might  tfe  material. 

{b)  The  instrument,  being  in  its 


own  nature  not  unfit,  the  mere  size 
or  weight  might  be  for  the  jury. 
But  if  it  had  been  in  its  own  kind 
and  nature  utterly  unfit — as,  if  it 
had  been  the  poker — it  would  have 
been  -for  the  Court  as  a  matter  of 
law. 


1860. 


Regina 
t*. 

HOPLEY. 


q2 
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Maidstone,  coram  Cockburn,  C.  J. 

BERRIDGE  and  another  v.  WARD. 

In  an  action  JL  RES  PASS  for  entering  the  plaintiff's  land  and  digging, 
•tructiona  on"  Second,  third  and  fourth  counts  :  for  digging  on  a  piece 
an  alleged         0f  janc|  over  which  the  plaintiff  alleged  that  he  was  entitled 

roadway  in  r  ° 

front  of  the       to  a  right  of  way,  either  public  or  private,  on  foot  or  with 

plaintiff's  land,  •  0  ■  « 

So  as  to  prevent  horses,  &c,  so  as  to  obstruct  such  way. 

£*£?£    p,eas :  i- Not  guilty- 

old  gateway:—      2.  (To  the  first  count.)  Not  possessed. 

Held,  that  the  '  r 

question  was         3.  (To  the  same.)  That  the  locus  in  quo  was  the  soil  of 

whether  the        .%       %   *      *      . 

way  was  a  pub-  the  defendant. 

he  highway  or       a  5  ^j  g    Denying  the  rights  of  way  alleged  in  the 

merely  a  pn-  9  J     &  D  jo 

Tate  way  ;  for,    other  COUntS.      IS8UC 
in  the  former 

case,  the  plain-      BovilL  Lush  and  G.  Denman  for  the  plaintiff. 

tiff  would  be  '  r 

entitled  to  free       Chambers,  Hawkins  and  Hannen  for  the  defendant. 

access  to  it 

from  any  part        jn  j  352  an  estate  was  sold  by  Clark  &  Co.,  auctioneers, 

of  his  land,  and  m  '  J .  '  ' 

there  beini  in  seventy  lot*,  by  particulars  and  plans.  In  the  par- 
of  ancient  user    ticulars  the  general  description  *of  the  land  comprising  the 

jy«wetliatbllC:  ^ocus  *n  9*°  ran  tnus  : — "  Several  of  the  marshes  abutting 
mere  tem-         on  the  main  road  next  Mill  Town,  present  eligible  sites 

porary  acts  of 

obstruction  by    for  building  purposes/' 

the  adjoining         The  description  of  lot  27  was, — "  A  valuable  freehold 

land  would        estate  with  considerable  frontage  to  the  high  road,  and 

not  be  material,  #  °  .     . 

as  they  would  part  suitable  for  building  purposes."  And  the  description 
the  right  were  of  lot  30  was  thus : — "  A  freehold  estate  adjoining  the  pre- 
o^modTrade-  ce^inS  'ot>  consisting  of  a  close  of  arable  land,  No.  57  on 
dication.  plan,  containing  1 1  acres  and  5  perches." 

The  plaintiffs  purchased  lots  26, 27,  28,  29  and  30. 
The  deed  conveying  the  land  to  the  plaintiffs  recited,  that 
several  pieces  of  land  had  lately  been  put  up  for  sale  by 
Clark  &  Co.  in  70  lots,  according  to  certain  particulars  and 
subject  to  certain  conditions  of  sale  then*  produced,  at 
which  the  plaintiffs  were  the  purchasers  of  the  piece  of 
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land  described,  and  then  it  conveyed  to  them  all  those 
pieces  of  land  situate,  &c,  called,  &c,  containing  the 
quantities  herein  mentioned,  and.  comprised  in  lots  26,  27, 
28,  29  and  30,  as  delineated  in  the  plan  in  the  margin  of 
the  deed,  together  with  all  roads,  ways,  &c,  and  all  rights 
and  privileges  and  appurtenances  to  the  said  pieces  of 
land  belonging  or  appertaining.  And  the  plan  in  the 
margin  described  lot  30  as  11a.  Or.  5 p.,  being  the  parcel 
described  in  the  particulars  of  sale  as  lot  30. 

The  defendant  had  become  the  purchaser  of  other  lots 
adjoining  the  plaintiffs. 

Lot  30  abutted  on  the  alleged  way  or  road,  running 
between  Mill  End  Town,  Sbeernes^  and  Minster,  and 
parallel  with  (be Ordnance  "sea  wall." 

The  defendant  had  dug  open  and  placed  bricks  upon 
the  said  alleged  roadway  in  front  of  that  lot,  so  as  to  ob- 
struct the  access  therefrom  to  the  roadway,  except  at  a 
particular  gateway,  where  the  access  was  left  open.  The 
effect  of  this,  if  rightful,  was,  that  the  defendant  would  be 
precluded  from  building  on  this  lot,  as  the  houses  would 
have  no  access  to  the  roadway. 

The  defendant  had  built  houses  upon  his  lots,  with 
access  to  the  roadway. 

Bpvill,  for  the  plaintiff,  called  Clark  the  auctioneer,  who 
produced  the  particular^  and  conditions  of  sale. 

M.  Chambers  objected  that  they  were  immaterial,  as  the 
parties  were  now  bound  by  the  deeds  of  conveyance. 

Cockburn,  C.  J. — Upon  the  question  of  parcel  or  no 
parcel,  which  is  for  the  jury  (a) ;  they  are  admissible  and 
may  be  material  (i),  for  they  are  referred  to  in  the  deed. 
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(a)  Roscoe  on  Evidence,  p.  14; 
Luck  v.  Mclntyre,  \%  CI.  &  Fin. 
151 ;  Dyne  v.  Nut  ley,  14  C.  B. 
122;  Hewing  v.  Burnet,  8  Exch. 
187;  22  L.  J.,  Exch.  79. 

(6)  In  Rhodes  v.  Barlow,  1  C, 


M.  &  R.  439,  the  plans  were  made 
after  the  deed ;  in  William t  v. 
Morgan,  15  Q.  B.  782,  the  agree* 
ment  was  four  years  before  the 
deed.  Barton  v.  Dawes,  10  C.  B. 
26,  was  similar. 


1860. 


Berridgb 

and  Another 

o. 

War©. 
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1860.  Lush. — Moreover,  the  owner  and  his  vendors  would  be 

^S/~*'^      bound  by  any  apparent  easement,  as  delineated  on  a  plan 

D  ERR  I  DOE 

and  Another    exhibited  to  purchasers  at  the  time  of  the  purchase. 

V. 

"Ward.  Cockburn,  C.  J. — That  is  so,  no  doubt  (a). 

M.  Chambers  contended  that  it  was  only  the  plan  upon 
the  margin  of  the  deed  which  was  admissible  ;  but 

Cockburn,  C.  J. — The  plan  exhibited  to  purchasers 
and  referred  to,  with  the  particulars  in  the  deed  are  ad- 
missible as  the  basis  of  the  transaction,  and  as  inter- 
preting the  deed  in  which  they  were  incorporated  by 
reference. 

M.  Chambers. — The  plan  is  only  referred  to  for  the 
numbers  marked  upon  it,  in  order  to  identify  the  different 
lots ;  it  has  nothing  to  do  with  boundaries. 

Cockburn,  C.  J. — That  may  or  not  be  so  as  matter  of 
construction ;  but  at  present  the  only  question  is,  whether 
the  particulars  and  plans  are  admissible,  and  I  think  they 
are  so. 

The  particulars  and  plans  were  then  put  in  ;  and 

Bovilly  having  asked  the  auctioneer  whether  he  stated 
that  the  plans  truly  represented  the  state  of  the  property 
when  sold,  proceeded  to  ask  as  to  the  meaning  of  a  double 
dotted  line  running  parallel  with  the  sea-wall,  and  which 
it  was  suggested  represented  a  roadway. 

M.  Chambers  objected  to  such  explanations  or  interpre- 
tations of  the  plans,  which  must  speak  for  themselves. 

Cockburn,  C.  J. — It  must  be  shown  either  that  this 
was  brought  to  the. knowledge  of  the  defendant,  or  that 
every  one  would  so  understand  the  plans. 

The  witness  stated  that  the  defendant  (an  attorney  re- 
sided at  Sheemess,  where  the  sale  took  place),  had  the 
plans,  and  that  the  dotted  line  represented  a  roadway; 

(a)  Glave  v.  Harding^  27  L.  J.,  Exch.  290,  ace. 
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that  it  was  the  ordinary  mode  of  representing  an  occupa- 
tion roadway  or  right  of  way,  and  that  every  one  used  to 
plans  would  so  understand  it. 

Strong  evidence  was  given  of  the  use  of  the  alleged 
roadway  by  the  public  for  upwards  of  forty  years.  It  led 
from  Minster  to  Sheerness,  and  appeared  to  be  the  only 
road  between  those  places,  running  all  along  parallel  with 
the  sea-wall,  and  between  it  and  a  large  tract  of  marsh  land 
intersected  by  watercourses.  Part  of  the  way  opposite,  a 
lot  purchased  by  the  defendant,  and  built  upon,  had  been 
lighted  and  paved  by  the  parish.  For  the  defendant  it 
was  attempted  to  be  shown  that  the  user  of  the  way  was 
not  of  right,  and  that  gates  had  been  put  up  within  twenty 
years,  and  once  or  twice  locked ;  but  it  appeared  that  they 
had  been  forced  open  when  locked,  and  did  not  interrupt 
the  right  when  not  locked,  but  were  usual  in  marshy  land 
to  keep  the  sheep  from  straying. 

At  the  close  of  the  plaintiff's  case, 

M.  Chambers  submitted:  —  1.  That  there  was  no  evi- 
dence of  ownership  in  the  plaintiff,  as  the  land  adjoining 
or  abutting  on  the  locus  in  quo  was  described  in  the  deed 
as  in  the  occupation  of  one  A.,  and  there  was  no  inference 
of  ownership  to  the  centre  of  the  alleged  way,  as  it  was 
not  a  public  highway,  there  being  no  evidence  of  dedica- 
tion to  the  public. 

2.  That  there  was  no  right  of  access  to  the  way  except 
by  the  old  gateway. 

Cockburn,  C.  J. — Both  points  depend  upon  whether 
the  way  is  a  public  way  or  a  private  way.  If  a  public 
roadway,  then  there  would  be  a  right  of  access  to  it  from 
any  part  of  the  plaintiff's  land  abutting  upon  it.  As  to 
the  non-dedication,  it  is  not  a  question  of  modern  dedica- 
tion, but  of  ancient  user.  There  is  evidence  that  there 
was  an  ancient  highway.  If  so,  then  dedication  is  not 
the  question ;  and  the  evidence  as  to  the  putting  op  of 
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the  gates,  so  far  from  being  against  the  right  is  evidence 
in  its  favour;  for  the  gates  were  not  allowed  to  be  locked, 
and  the  right  of  way  was  exercised.  To  make  these  inter* 
ruptions  of  any  avail,  there  must  have  been  a  submission 
to  them.  Where  the  right  is  based  on  recent  dedication, 
the  putting  up  of  gates  is  strong  evidence  against  the 
right,  but  it  is  otherwise  when  there  is  evidence  of  ancient 
user. 

M.  Chambers  went  to  the  jury,  and  called  evidence, 
which  failed  to  disprove  the  user. 

He  proved  that  by  measurement  the  close,  No.  30,  if  it 
included  the  locus  in  quo,  t.  e\,  the  part  of  the  alleged  way 
in  front  of  it,  would  contain,  not  1 1  a.  Or.  5  p.,  as  described 
in  the  deed,  but  1 1  A.  1  r.  40  p.  (a). 

He  did  not,  however,  produce  the  deeds  of  the  defendant, 
nor  call  him  as  a  witness  (&). 

Cockburn,  C.  J.  (to  the  jury). — Is  the  locus  in  quo  a 
highway,  either  by  ancient  user  or  by  modern  dedication  ? 
If  it  be  a  highway  up  to  the  boundary  of  the  plaintiff's 
land,  then,  as  a  matter  of  law,  the  plaintiff  has  a  right  of 
access  to  it  from  any  part  of  his  land.  If  it  was  an  ancient 
highway — that  is,  before  the  time  of  living  memory — there 
need  be  no  further  inquiry.  And  if  the  public  generally 
have  used  it  beyond  the  time  of  living  memory,  then  it  is 
an  ancient  highway.  And  if  it  were  once  such  a  highway, 
nothing  which  the  owners  of  the  adjoining  land  may  have 
done  temporary  to  obstruct  the  rights  of  the  public  by 
gates,  &c.  could  divest  it  of  that  character.  If  the  public 
used  the  way  before  the  time  of  living  memory,  it  matters 
not  that  it  may  have  been  a  mere  beaten  track,  and  not  a 
hard,  made  roadway. 

Then,  as  to  dedication — supposing  you  think  it  was  not 
an  ancient  public  highway — did  the  owner  of  the  land, 

(a)  On  the  question  of  owner-      L.  J.,  Ex.  24. 
•hip,  that  would  not  he  conclusive.  (6)  McKewen  v.  Cutcheon,  27 

See   Manning    v.   Fitzgerald,   29      L.  J.,  Exch.  41. 
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even  without  qualification,  dedicate  the  locus  in  quo  as  a  i860, 

highway?     Id  that  point  of  view  no  doubt  the  acta  of  v^v^/ 

.                 .  Berridoe 

interruption  are  more  material,  to  show  that  the  owner  and  Another 

never  to  dedicated  the  way ;  but  if  it  waa  once  so  dedicated  ward. 
it  could  not  be  divested. 

Verdict  for  the  plaintiff  on  the  second  count. 


Summer  Atiitet. 
On  a  contract 


Coram  Blackburn,  J% 
BURTON  and  another  v.  BANKS. 

DECLARATION,  that  C.  B.  and  W.  B,  had  been  tenants 

of  a  farm  for  a  term,  which  had  just  been  determined,  and  tnVdefendam 

were  entitled  by  the  terms  of  the  lease  to  be  paid  by  the  ■wented  to  by 

J  .  tnc  plaintiffs, 

landlord  on  the  determination  of  the  lease  for  certain  acts  to  take  a  farm 
of  tillage  and  husbandry  done  by  them  to  the  farm  during  pr0vided  he    ' 
the  term,  the  benefit  whereof  was  left  by  them  for  the  in?  ^"he^fa^d- 
coming  tenant  of  the  farm.    That  they  were  also  possessed  lord  on  the  co* 

.  .  .        ,        venanit  in  their 

of  fixtures,  which  they  were  entitled  to  remove  on  the  de-  lease:  Held, 
termination  of  the  term.     That  they  had  thereupon  by  ^^ £  pro" 
deed  assigned  to  the  plaintiffs  all  their  right  and  interest  c.ure  anc*  ?c* 
in  the  same,  of  which  the  defendant  had  notice,  who  had  the  lease,  and 
just  before  been  let  into  possession  of  the  farm,  as  incoming  deported  as*" 
tenant  thereof,  by  one  A.  the  landlord.    That  thereupon  Joa^ancfthe 
the  plaintiffs,  with  the  consent  of  A.,  agreed  with  the  nothayingpro- 
defendant  to  sell  to  him,  and  the  defendant  agreed  with  plaintiffs  were 
the  plaintiffs  to  purchase  of  them,  their  said  right  and  non8Ultc  • 
interest  for  a  price  to  be  fixed  by  two  valuers. 

Averment,  that  the  plaintiffs  did  accordingly  sell  to  the 
defendant,  and  he  purchased  of  them  their  said  right  and 
interest,  and  the  defendant  took  the  benefit  of  the  said 
tillage,  fcc.  to  his  own  use;  that  the  price  was  duly  fixed 
by  valuers  on  each  side  at  the  sum  of  463/.  13*.  6d. 

Breach:  non-payment. 

Second  count,  on  an  account  stated. 
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Pleas:  1.  That  C.  B.  and  W.  B.  were  not  tenants  as 
alleged. 

2.  That  their  term  had  not  been  determined. 

3.  That  they  were  not  entitled  by  the  terms  of  the  lease 
to  be  paid  for  the  said  tillage,  &c. 

4.  That  the  said  acts  of  tillage  had  not  been  done,  nor 
was  the  said  manure,  &c.  left  in  the  farm,  nor  where  the 
said  fixtures,  as  alleged. 

5.  That  the  said  C.  B.  and  W.  B.  had  not  assigned  by 
deed  to  the  plaintiffs  their  said  right  and  interest. 

6.  That  the  defendant  had  not  been  let  into  possession 
of  the  farm  as  incoming  tenant  thereof  by  A.,  as  alleged. 

7.  That  the  plaintiffs  did  not,  with  the  assent  of  A.,  agree 
with  the  defendant,  as  alleged. 

8.  That  the  plaintiffs  did  not  sell  to  the  defendant,  as 
alleged. 

9.  That  the  said  price  was  not  duly  fixed  according  to 
the  agreement,  by  valuation,  as  alleged. 

10.  (To  the  last  count.)  Never  indebted. 

JBovill,  J.  Brown  and  Finlason  for  the  plaintiffs. 

Lush  and  Beresford  for  the  defendant. 

On  the  29th  September,  1855,  A.,  the  landlord,  granted 
to  C.  B.  and  W.  B,  a  lease  of  the  farm  for  twenty-one 
years,  providing  that  they  should  leave  all  dung,  manure, 
dec.  remaining  unspread  on  the  farm  for  the  use  of  the 
lessor  and  his  incoming  tenant  at  the  expiration  or  sooner 
determination  of  the  term,  being  paid  for  the  labour  thereon 
by  valuation;  and  that  they  also  should  leave  the  hay, 
straw  and  fodder  of  the  last  year  for  the  use  of  the  lessor 
and  his  incoming  tenant,  on  being  paid  a  feeding  price  for 
the  same  by  valuation ;  and  that  they  should  also  be  paid 
for  crops  in  the  ground  and  all  dressings  at  a  valuation ; 
the  clause  as  to  valuation  being,  that  the  landlord  should 
pay  for  the  above  according  to  a  valuation,  at  the  end  or 
expiration  of  the  term. 
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There  was  a  covenant  not  to  assign  or  otherwise  part        I860, 
with  the  possession  of  the  premises,  and  a  condition  of  re-      ^^^^ 
entry  as  breach.  and  Another 

The  lease  was  executed  with  a  counterpart.    The  lessees       Banks. 
became  embarrassed  in  1859,  deposited  the  lease  with  one 
Bassett  for  a  small  advance.     [It  did  not  appear  whether 
this  was  with  such  a  written  memorandum  or  agreement 
as  would  make  an  equitable  mortgage.] 

On  the  4th  January,  I860,  the  lessees  assigned  all  their 
estate,  right  and  interest  in  the  farm,  and  all  stock,  &c.,  to 
the  plaintiffs,  in  trust  for  creditors,  and  they  entered  into 
possession. 

They  immediately  saw  one  Allen,  the  landlord's  agent, 
and  told  him  that  the  lessees  would  not  carry  on  the  farm; 
he  offered  to  get  a  tenant  who  would  pay  them  on  a  valua- 
tion, and  they  assented  to  that. 

A  few  days  afterwards  the  agent  introduced  the  defendant 
to  them  as  a  proposed  tenant.  The  plaintiffs  asked  a  pre- 
mium, but  the  agent  said  that,  as  the  lease  Was  forfeited, 
they  could  only  be  allowed  to  be  paid  a  valuation. 

Nothing  was  said  about  the  lease  being  given  up  to  the 
defendant. 

On  the  20th  January  the  defendant  wrote  to  the  plaintiffs 
thi\s : — "  I  am  willing  to  take  the  farm,  provided  I  am  ac- 
cepted by  your  landlord  on  the  covenants  in  the  lease,  by 
paying  a  valuation  according  to  the  lease,  but  no  fur- 
ther "  (a). 

This  appeared  to  have  been  assented  to.  In  a  day  or 
two  the  stock,  &c,  was  sold  by  auction,  and  the  defendant 
bought  a  great  part  of  it  and  was  let  into  possession.  At 
the  sale  one  of  the  plaintiffs  promised  the  defendant  "to 
get  the  lease,"  but  nothing  was  said  about  an  assignment 
of  it. 

On  the  14th  February  the  valuers  met  and  the  valuation 

(a)  Inspection  and  copy  of  this  by  a  Judge  at  Chambers  to  the  dc* 
and  of  the  deed  had  been  granted      fendant. 
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was  made,  being  beaded  "  valuation  of  tenant's  property 
at,  &c,  from  C.  B.  and  W.  B.  to  F.  Banks ;"  the  amount 
(including  fixtures)  was  463/.  18s.,  and  it  was  signed  by 
both  valuers.  In  the  valuation  the  manure  had  been  dis- 
allowed, as  the  lease  was  deemed  by  the  landlord's  valuer 
to  be  forfeited,  and  the  plaintiffs  had  only  been  allowed  a 
tenant's  valuation. 

When  payment  was  demanded,  it  was  contended,  on  the 
part  pf  the  defendant,  that  he  was  entitled  to  delivery  up 
pf  the  lease,  anp!  there  had  been  an  assignment  of  it 
actually  executed  by  the  lessor ;  but  the  lease  itself  had 
not  been  procured,  nor  had  the  assignment  of  it  been  de- 
livered to  the  defendant 

f  his  wag  objected  to  by  the  plaintiffs  on  the  ground  of 
the  disallowance  pf  the  manure  (a). 

Brown  made  an  attempt  to  prove  his  case  by  calling  one 
of  the  plaintiffs  to  state  a  conversation  which  he  bad  heard 
between  the  valuers  in  the  presence  of  the  defendant,  but 
tfrs  failing  to  show  a  contract  with  the  plaintiff  to  pay 
him,  he  put  in  the  letter,  upon  which, 

Blackqurm,  J.,  finding  that  the  implied  contract  raised 
in  that  letter,  assented  to  as  it  had  been,  could  not  be  al- 
tered (6),  ruled  that  the  construction  of  the  letter  was  for 
him  (c),  and  that  it  meant  that  the  lease  should  be  procured 
by  the  plaintiffs  (as  otherwise  there  would  be  a  flaw  upon 
the  title  of  the  defendant) ;  and  the  disallowance  of  the 
manure,  because  the  landlord's  valuer  deemed  that  the  lease 
was  forfeited,  could  not  affect  the  question,  whether  that 
were  so  or  not,  the  contract  was  on  condition  that  the  de- 
fendant should  be  accepted  tenant  on  the  covenants  in  the 
lease,  which  implied  that  the  lease  should  be  given  up,  and 


(a)  Even  if  it  had  been,  a  nice 
question  might  have  arisen,  if  not 
in  law,  in  equity;  Newton  v.  Beck, 
27  L.  J.,  Exch.  37. 

(6)  So  that  the  letter  contained 


the  terms  of  the  contract ;  Stone  v. 
Dowla,  29  L.  J.,  Exch.  122. 

(c)  Griffith  v.  Rigby,  25  L.  J., 
Exch.  287;  Hodges  v.  Paterson, 
26  L.  J.,  Exch.  223. 


HOME  CIRCUIT,  23  VICT.  217 

the  valuation  was  to  be  according  to  the  lease.    Therefore 
there  must  be  a 

Nonsuit  (a).        ai°uA™r 

V. 

(a)  Thereupon  the  parties  agreed  as  to  terms*  Banks. 


Guildford,  coram  Cockburn,  C.  J. 

PARNELL  V.  STOCK.  Surrey  Summer 

TAtsizet. 
HIS  was  an  action  on  a  bill  of  exchange,  commenced  An  application 

under  the  Bill  of  Exchange  Act,  and  in  which  the  defend-  ct£tTac-a 
ant  had  obtained  leave  to  appear  and  defend,  on  the  28th  count  of  the 

.  .  absence  of  a 

June  last,  upon  an  affidavit,  in  which,  stating  his  defence,  witness,  al- 
he  swore  that  he  could  not  then  find  a  certain  witness  to  aitton  that,  in 
subpcena  him.  the  tvwt  6f 

r  *  ***•  speedy  execu- 

Hawkins,  for  the  defendant,  now,  before  the  cause  was  mnted,Dfhe 

called  on,  it  standing  early  in  the  list,  applied  for  leave  to  f°ur  {ty8 

postpone  the  trial  for  a  few  days,  on  the  ground  of  the  ib-  from  the  day 

sence  of  the  same  witness;  the  affidavit  stated  that  he  was  cause  originally 

a  material  witness,  and  that  the  deponent  believed  and  8tood  for  ****• 
understood  he  had  been  subpoenaed. 

Honyman,  for  the  plaintiff,  opposed  the  application,  on 
the  ground  that  if  the  defendant  really  desired  and  in- 
tended, or  was  able  to  find  and  serve  the  witness,  he 
would  have  done  so  before  (a),  and  delay  might  endanger 
the  plaintiff's  recovery  of  the  money. 

Cockburn,  C.  J. — The  plaintiff  must  not  be  prejudiced; 
and  as,  supposing  there  appears  no  excuse  for  defending 
the  action,  speedy  execution  would  be  granted,  which 
means  in  four  days,  I  will  allow  a  postponement  for  four 
days;  but  it  must  be  understood  that,  in  that  case,  the 
four  days  are  to  count  from  to-day ;  so  that,  in  the  event 
of  the  plaintiff  getting  a  verdict,  he  may,  if  I  grant  speedy 

(a)  Vide  Ward  v.  Wilkituon,  ante,  p.  173. 
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1860.         execution,   issue   it   immediately  upon  signing  judgment, 
^^^      which  he  may  do  forthwith.    Upon  those  terms  (which  were 

Jr  ARNELL 

«.  assented  to), 

Cause  postponed. 


Surrey  Summer  HUTTON    V.   HAMBORO. 

Attizet.         __. 

A  private  right  JLRESPASS  for  taking  the  plaintiff's  posts,  &c. 

waste  land,  or        Pleas  :  justifying  under  a  private  right  of  way,  alleging 

^;S"   that  the  posts  obstructed  it. 

a rirfuo ver * y       Bovill,  Lush  and  Denman  for  the  plaintiff. 

thelamTand         Hawkins,  Hannen  and  Watkin  Williams  for  the  de- 

the  owner  of       fendant 
the  toil  may 

sTd^onMw-      The  Posts  were  Sate  Posts  at  the  bottom  of  a  lane  fad- 
ing a  conve-      Jng  to  Putney  Park,  along  which  lane  the  defendant  in 

common  with  the  plaintiff  had  a  right  of  way,  and  the 

question  was,  whether  the  gate  had  narrowed  that  right. 

In  1824,  all  the  property  including  the  soil  of  the  lane 
belonged  to  Lord  S.,  and  he  leased  Putney  Park  to  one  L., 
with  a  right  of  way  over  and  along  the  lane. 

In  1835,  Lord  S.  and  L.  conveyed  to  the  plaintiff  Put- 
ney Park  "  with  all  ways,  rights,  &c.  thereunto  appertain- 
ing," &c. 

In  1855,  Lord  S.  conveyed  to  the  defendant  "all  that 
piece  or  parcel  of  land  commonly  called  Putney  Park  Lane, 
situate,  &c,  and  all  waste  and  other  lands  nigh  or  belong- 
ing thereto,  and  situate  on  the  sides  of  the  lane  and  hereto- 
fore taken  to  be  part  of  it,"  &c. 

There  was  in  the  centre  of  the  lane  a  hard  part  with 
a  grassy  margin  on  each  side,  which  enlarged  a  little  at 
the  bottom  end  where  there  had  been  a  kind  of  sweep 
round  into  the  road.  The  plaintiff  had  erected  a  lodge  at 
the  bottom  of  the  lane  with  a  line  of  palings  on  each  side, 
coming  at  a  right  angle  across  the  bottom  of  the  lane, 
cutting  off  part  of  the  grassy  sweep  and  putting  a  gate  in 
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the  middle  as  wide  as  the  hard  or  central  part  of  the  lane,         i860, 
to  show  that  the  soil  in  the  part  of  the  lane,  alleged  to       v^fc>^^/ 

HuTTON 

have  been  encroached  upon,  had   not  passed  to  the  de-  v. 

fendant.  Hamboro. 

There  was  evidence  that  L.  had  permission  from  Lord  S. 
to  enclose  a  piece  of  the  lane  so  as  to  alter  the  sweep  as 
above  described ;  that  this  was  before  the  conveyance  to 
the  defendant,  and  that  there  had  been  no  alteration  of  the 
sweep  since  then.  The  defendant's  house  was  like  the 
plaintiff's  up  the  lane. 

Cockburn,  C.  J. — It  seems  to  be  a  question  of  law, 
whether,  if  there  is  a  private  right  of  way  over  any  land 
the  owners  of  the  land  can  define  or  confine  it  within  rea- 
sonable limits.  As  at  present  advised,  it  appears  to  me 
that  there  is  this  distinction  between  a  private  and  public 
right  of  way,  that  the  former  is  not  necessarily,  as  the  latter 
is,  over  every  part  of  the  land,  access  or  along  which  there 
is  the  right  of  way. 

Hawkins  then  tendered  evidence  to  show  that  the  gate- 
way had  so  narrowed  the  way  that  the  right  could  not  be 
so  conveniently  exercised  as  before,  and  such  evidence  was 
received. 

The  gate,  however,  appeared  to  be  as  wide  as  a  turnpike 
gate,  and  the  road  was  fifty  feet  wide. 

Cockburn,  C.J.  (to  the  jury). — The  question  is,  whether 
practically  and  substantially  the  right  of  way  can  be  exer- 
cised as  conveniently  as  before,  or  whether  the  defendant 
has  really  lost  anything  by  the  alteration  made  by  the 
former  owner  and  continued  by  the  plaintiff?  If  you  think 
that  for  all  practical  and  useful  purposes  the  way  is  the 
same  as  before,  find  for  the  plaintiff,  if  you  think  otherwise, 
find  for  the  defendant. 

Verdict  for  the  plaintiff  (a). 

(a)  Leave  to  move  on  the  question  of  law,  ut  supra.  Rule  nisi  granted 
in  Exch.,  M.  T. 


Surrey  Summer 
Assizes, 


220  CASES  ON  THE 

1860. 

HOLLINGS  v.  BOOTH. 
.  t    -OlCTION  for  work  and  labour  as  an  attorney. 

An  agreement  J 

with  an  attor-  Plea  :  never  indebted. 

shall  get  his  The  case  for  the  defendant  was,  that  the  attorney,  the 

fund  indie  now  plaintiff,  was  to  get  '"s  costs  out  of  the  fund. 

suit,  implies  The  defendant,  however,  had  changed  his  attorney  before 

the  condition  '  '  &  J 

that  he  is  con-   the  suit  had  co me  to  a  close,  so  that  there  was  no  fund 
conduct'of  the    available  for  the  purpose  of  the  costs,  and  on  the  order  to 
isa  frTd  ^here  cnan6e  tne  attorney,  the  costs  had  been  taxed  as  usual. 
forUcostsailable      Cockburn,  C.  J. — Even  if  there  was  such  an  agreement 

as  is  alleged  on  the  part  of  the  defendant,  it  must  be 
deemed  to  have  implied  in  it  the  condition,  that  the 
attorney  should  be  retained  to  carry  on  the  suit  until  there 
should  be  a  fund  in  Court  available  for  the  costs.  Here, 
however,  the  client,  the  now  defendant,  has  changed  his 
attorney  before  this  could  be,  and  has  thereby  annulled 
the  special  agreement  on  which  he  relies,  and  entitled  the 
plaintiff  to  recover  a  proper  remuneration  for  the  work  he 

has  dbne. 

Verdict  for  the  plaintiff. 


Surrey  Summer  OXENHAM    V.   SMYTHE(a). 

Assizes.  -w-^ 

Where  an  at-  Jb  IRST  count:  for  trespass  in  entering  on  and  distraining 
distrained  aftd  keeping  possession  of  the  plaintiff's  land,  &c. 
uPon  a,ten* "'  Second  count :  for  converting  his  goods, 
put  into  pos-  Third  count:  that  plaintiff  was  tenant  to  one  J.  Collins 
partofthe  of  a  public  house ;  that  Collins  had  seized  ceitain  of  his 
contralto  an  g°°da  as  a  distress  for  rent,  and  that  thereupon  the  de- 
agreement  he  fendant  being  the  attorney  of  Collins,  and  representing 
had  authority  that  he  was  authorized  by  Collins  to  act  as  his  attorney  in 

in  law  to 

make  in  the  /flx  gee  the  prior  action  of  Oxtnham  v.  Collins,  ante,  p.  172. 

owner's  name,  *  r 

but  which  it 

appeared  he  had  not ;  held,  that  he  was  not  liable  in  trespass,  and  quare,  whether  he  would 

be  liable  at  all. 
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that  behalf,  it  was  agreed  by  and  between  the  plaintiff  and 
the  defendant  as  such  attorney,  on  behalf  of  Collins,  that 
as  consideration  the  plaintiff  would  then  pay  certain 
charges,  and  the  costs  of  the  defendant  as  attorney,  and  a 
certain  sum  on  account  of  another  debt,  and  give  a  bill 
for  the  rent  due,  Collins  would  forthwith  withdraw  from 
the  possession  of  the  goods,  and  not  take  any  proceedings 
for  the  residue  of  the  rent  for  six  months. 

Averment  of  performance  on  the  part  of  the  plaintiff. 

Breach  :  that  within  six  months  the  defendant  repre- 
senting that  he  was  authorized  so  to  do,  did  in  the  name 
of  Collins  take  proceedings  for  the  said  rent,  and  dis- 
trained, &c.  By  means  wheieof  the  plaintiff'  was  prevented 
from  selling  his  business,  <fcc,  and  thereupon  trusting  on 
the  representations  of  the  defendant,  and  believing  that 
he  had  been  so  authorized  by  Collins  as  aforesaid,  and 
acting  on  his  behalf  as  well  in  the  said  agreement  as  in  the 
said  distress,  sued  Collins  (a)  in  an  action,  &c,  which 
action  Collins  defended  by  the  defendant  as  her  attorney, 
and  the  plaintiff  was  nonsuited  therein,  by  reason  of  the 
defendant  not  having  been  authorized  by  Collins  as  afore- 
said (6),  and  by  reason  that  the  defendant,  who  was  called 
as  a  witness  on  the  trial  to  prove  the  authority  from 
Collins  to  him  to  put  in  the  distress,  denying  any  au- 
thority (c)  from  Collins  to  him  as  her  attorney,  either  to 
put  in  the  distress  or  enter  into  the  agreement  in  that  be- 
half; whereby  the  plaintiff  has  not  only  suffered  the 
damage  aforesaid  but  has  expended  monies  in  unsuccess- 
fully suing  Collins  as  aforesaid,  and  has  paid  95/.  to  her 
for  her  costs  of  defending  the  said  action. 


1860. 


OXENHAM 

V. 

Smyths. 


(a)  Vide  Oxenham  v.  Collins, 
ante,  p.  172. 

(6)  Not  so.  Rather  by  reason 
of  Wightman,  J.,  so  holding  in 
Oxenham  v.  Collins,  ante,  p.  172. 

(r)  Not  so.  lie  denied  any  actual 

VOL.  II. 


authority,  and  stated  the  facts,  from 
which  he  inferred  a  general  autho- 
rity in  law,  which  Wightman,  J., 
held  did  not  exist.  There  was  no 
authority  in  fact  asserted  by  the 
defendant. 

F.P. 
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1860.  Fourth  count:    that  the  defendant,  pretending  to  the 

plaintiff  that  he  was  acting  as  attorney  for  and  oo  the 
behalf  of  one  Collins,  and  was  authorized  by  her,  had 
prepared  an  agreement  purporting  to  be  made  by  and 
between  Collins  and  the  plaintiff,  whereby  Collins  agreed 
to  let,  &c. 

Averment,  that  the  plaintiff  believing  that  Collins  was 
landlady  of  the  premises  (a),  and  that  the  defendant  was 
her  attorney,  and  the  defendant  representing  that  he  was 
acting  as  her  attorney,  it  was  agreed,  &c.  (as  in  the  third 
count) 

Fifth  count :  that  the  plaintiff  was  tenant  of  certain  pre- 
mises, Sec.,  and  that  the  defendant  pretended  that  he  was 
authorized  on  behalf  of  the  landlords  (&),  Sec,  promised 
that  he  would  not  proceed  for  the  recovery  of  the  rent 
within  six  months. 

Breach:  that  he  did  proceed  by  distress  within  that 
period. 

Pleas:  1.  Not  guilty. 

[There  were  other  pleas  not  material.] 

10.  That  it  was  not  agreed  by  and  between  the  plaintiff 
and  the  defendant  as  such  attorney  on  behalf  of  Collins,  as 
alleged. 

M.  Chambers  and  Wood  for  the  plaintiff. 

Hawkins  and  Garth  for  the  defendant. 

The  original  agreement,  signed  only  by  the  plaintiff,  was 
offered  in  evidence. 

It  was  objected  that  it  was  not  stamped.  It  was  an- 
swered that  it  was  not  an  agreement,  being  signed  only  by 
one  of  the  parties  (c). 

Cockburn,  C.  J. —  It  may  nevertheless  be  a  "  minute  or 
memorandum"  of  an  agreement,  and,  as  "  evidence"  of 

(a)  There  was  hardly  a  warranty  (r)    Vide  Coker  v.  Young,  ante, 

of  Collin*'*  title.  p.  98. 

(6)    Vide  ncpro. 
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it  (a),  may  require  a  stamp.     The  stamp  and  penalty  must         1860. 
be  paid,  but  if  I  alter  my  opinion  they  may  be  returned      ^^"^^ 

vJXENHAM 

by  the  officer.  v. 

Smythb. 

The  money  was  paid,  and  not  returned. 

The  authority  to  distrain  was  put  in,  signed  by  Collins. 

The  agreement  declared  upon  was  also  put  in,  purport- 
ing to  be  between  Collins  and  plaintiff,  and  signed  by  the 
defendant  u  W.  Smythe." 

The  receipt  for  the  money  paid  by  the  plaintiff  was  put 
in,  signed  by  defendant  in  the  same  way.  This  was  in 
January,  1859. 

The  notice  to  the  bailiff  to  withdraw  was  likewise  put  in, 
signed  by  the  defendant,  thus : — "  W.  Smythe,  solicitor  for 
E.  Collins." 

After  the  withdrawal,  in  June,  1860,  the  broker  came  in 
again,  and  continued  in  possession  until  the  goods  were 
sold.  [The  re-entry  was  within  the  six  months;  but  the 
sale  was  after  they  expired.] 

Evidence  was  given  of  the  defendant's  evidence  at  the 
trial  of  the  former  action,  to  the  effect  that  he  was  not  the 
private  attorney  of  Collins;  that  he  had  no  actual  autho- 
rity from  her;  and  that  he  was  acting  only  under  the 
Court  of  Chancery  as  her  attorney  in  the  Chancery  suit. 

But  it  did  not  appear  that  he  had  been  examined  as  to 
any  ratification ;  and  it  is  to  be  observed  that  he  was 
called  for  the  plaintiff  in  the  former  action,  and  was  ex- 
amined as  an  adverse  witness,  and  not  (of  course)  cross- 
examined  (&). 

The  judgment  of  nonsuit  was  pressed,  and  payment  to 

(a)  Quart f  evidence  of  the  agree-  party  in  any  way  to  be  harassed 

went  or  of  the  terms  of  it?     Vide  by  action  on  account  of  his  evidence 

cases  cited   in    Coker  v.    Young,  as  a  witness.     And  in  the  former 

supra.  action  the  now  defendant  was  the 

(6)  Moreover  it  would  be  con-  attorney  of  Collins,  and  bound  to 

trary  to  public  policy  to  permit  a  do  his  best  to  defend  her. 

r2 
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1860.         the  defendant,  as  attorney  for  Collins  in  the  former  action, 
Oxenham      o(94Lf  the  taxed  costs  thereon. 

«•  Neither  Collins  nor  the  defendant  was  now  called :  but 

Smythe. 

it  was  taken  as  a  fact  that  she  had  given  him  no  actual 
authority. 

A  written  agreement  by  the  plaintiff,  that  Collins  should 
be  "  considered  as  in  possession  for  the  space  of  six 
months,"  was  put  in. 

Hawkins  contended  that  there  was  no  cause  of  action 
on  the  first  count  in  trespass;  and 

Cockburn,  C.  J.,  was  of  that  opinion  (a),  the  sale  not 
having  been  till  the  six  months  had  expired. 

Hawkins  submitted  that  upon  the  other  counts  there 
was  no  case ;  but, 

Cockburn,  C.J. —  It  must  be  assumed  that  the  de- 
fendant stated  the  truth  at  the  former  trial,  and  that  he 
had  no  authority  (ft)  from  Collins ;  and  that,  upon  the 
facts  as  he  stated  them,  he  had  no  authority  to  act  for 
Collins  (c).  But  he  represented  to  the  plaintiff  that  he 
had,  and  therefore  is  liable  personally  to  him  according  to 
the  doctrine  laid  down  in  Collen  v.  Wright  (d). 

Hawkins  offered  to  prove  that  the  defendant  acted  under 
the  authority  of  the  Court  of  Chancery. 

Cockburn,  C.  J. — It  is  the  case  of  the  plaintiff  that  he 
did  so,  and  you  can  hardly  prove  it  by  parol,  nor  other- 
wise than  by  regular  proof  of  the  proceedings  in  Chancery. 

[Hawkins  did  not  tender  such  evidence.] 

Cockburn,  C.  J.  (to  the  jury). — It  has  been  laid  down  by 

(a)  A  distress,  in  violation  of  an  that  case,  and  all  others  of  the  same 

agreement,  hut  after  rent  was  due,  class   (as   Randall  r.  Trimen,  25 

would  not  be  a  trespass.  L.  J.,  C.  P.  307),  rested  on  false- 

(6)  In  fact.  hood  in  fact,  and  the  doctrine  is 

(c)  That  would  be  matter  of  law;  not  to  be  extended;  Robson  r.  Turn- 
vide  ante,  221.  bull,   Vol.  I.  p.  365;    Swinftn  v. 

(d)  27  L.  J.,  Q.  B.  215.     But  Lord  Chelmsford,  ib.t  p.  619. 
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a  Court  of  Error,  and  I  am  bound  to  direct  you,  that  if  a 
roan  falsely  represents  to  another  that  he  has  the  authority 
of  a  third  person  to  contract,  he  is  personally  liable  him- 
self. Now  here  the  defendant,  in  signing  these  docu- 
ments, represented  that  he  was  the  general  attorney  of 
Mrs.  Collins,  whereas  it  appeared  that  he  was  not ;  and  the 
plaintiff,  who  would  otherwise  have  had  a  remedy  against 
her,  was  deprived  of  such  redress,  and  failed  in  his  action 
against  her  by  reason  of  the  absence  of  authority  (a). 

The  defendant  is  not  liable  as  a  trespasser,  for  the 
plaintiff  took  the  premises  from  him  (either  as  agent  for 
Collins  or  not),  and  the  rent  was  due ;  and  if  the  defendant 
was  agent  of  Collins  to  distrain,  his  act  has  been  ratified, 
for  the  plaintiff  has  never  been  troubled  for  the  rent  again, 
and  doubtless  was  duly  received. 

But  on  the  count  for  false  representation  the  defendant 
is  liable  on  the  ground  I  have  stated. 

Verdict  for  the  plaintiff,  100/.  (ft). 

(a)  In  law ;  vide  ante,  221 ;  et  he  had  not  such  an  authority. 
vide  Eicer  r.  Jontt,  9  Q.  B.  263,  (b)  As  agreed.    Leave  to  move, 

and  10  L.  J.,  Q.  B.  42;  whence  it  A  rule  nisi  granted  in  Exch.,  M.  T. 

appears  at  least  doubtful  whether  1860. 


1860. 

OXENHAM 
V. 

Smyths. 


PRIDEAUX  v.  M'MURRAY.  Sumy 

A  Summer  Assizes, 

ACTION  for  goods  sold  and  work  and  labour,  and  for  when  a  man 
licences  to  erect  plaintiff's  patent  invention  for  regulating  {Ja[ent"lSarti- 
the  supply  of  air  to  and  preventing  the  radiation  of  heat  fie,  with  a 

1  r  J  r  °  known  title, 

from  furnaces.  there  is  no  im- 

plied warranty 
that  it  will  an* 


Plea:  never  indebted. 

Bovill  and  Hannen  for  the  plaintiff. 

James  and  Lloyd  for  the  defendant 


swer  any  par- 
ticular pur- 
purpose  ;  but 
it  is  for  the 
jury  whether 

there  was  an  express  warranty,  and  the  mere  fact  that  in  printed  invoices  or  prospectuses 
the  invention  is  described  as  effecting  an  object,  is  not  in  itself  conclusive  evidence  of  a 
warranty. 


Prideaux 

V. 
M'MuRRAY. 
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1860.  T')e  particulars  of  demand  (100/.  having   been   paid) 

claimed  as  follows : — 

"  Two  furnace   doors,  as   per   contract  (10/.     £     s. 

each)      .         .        •         .         .         .         .     20     0 
"  Royalty  on  114  sq.  feet  grate-bar  surface, 

at  10$ 57     0 

"  Three  new  self-closing  valves       .         .         .74 
"  Preparing  three  new  doors,  and   fixing  to 

new  boilers     .         .         .         .         .  7   10 

"  Attendance,  &c. 4     4 


"£96     6" 

The  prospectus  of  the  plaintiff's  patent  was  as  fol- 
lows : — 

"  Prideaux's  self-closing  furnace  valve,  and  an  apparatus 
which  acts  independently  of  any  superintendence,  and  can- 
not get  out  of  order." 

There  were  directions  for  applying  and  working  the  ap- 
paratus :— "  Provided  the  furnace  and  its  doors  be  properly 
constructed,  so  as  to  prevent  anything  very  defective  in 
the  draught  of  air." — "  If  the  application  of  the  valve 
should  not  entirely  remove  all  smoke,  and  its  area  is  insuffi- 
cient for  the  process  of  cooling  furnace,  and  therefore  the 
quantity  of  coal  supplied  should  be  lessened  by  the  furnace 
being  cooled  more  frequently,  or  the  area  of  the  valve 
should  be  increased." 

The  invoices  of  the  plaintiff's  invention  had  printed 
headings — "  Smoke-preventing  Company ;"  but  the  name 
or  title  of  the  invention  (as  already  shown)  did  not  include 
smoke-prevention. 

The  defendants  were  paper-makers  at  Wandsworth.  In 
1856,  four  furnace  doors  were  put  up  at  their  factory. 
They  then  saw  the  plaintiff,  who  came  down  to  Wands- 
worth, and  advised  them  to  abandon  the  old  doors  alto- 
gether, and  said  his  new  doors  were  perfect.  The  defend- 
ants ordered  twelve,  and  in  February  he  fixed  them;  they 
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not  interfering  at  all.     They  resembled  in  their  construe*         I860. 

tion  Venetian  blinds;  the  idea  being  of  the  air  rushing  in      Jrv^^ 

9  tt  °.  Prideaux 

between  the  bars,  so  that  the  smoke  should  become  subject  ». 

to  combustion  and  be  thus  consumed.     In  March   100/. 
was  paid  on  account. 

In  April  the  defendants  were  summoned  and  convicted 
under  the  Smoke  Prevention  Act  (16  &  17  Vict.  c.  128)  for 
unlawfully  using  a  certain  furnace  not  constructed  so  as 
to  consume  its  own  smoke.  On  the  hearing  both  the  de- 
fendants and  the  plaintiff  were  examined  for  the  defence, 
and  defendants  gave  evidence  to  show  that  the  furnaces 
did,  or  might,  consume  their  own  smoke;  but  the  plaintiff 
also  stated  that  in  his  opinion  the  doors  were  too  small,  that 
he  had  made  no  alteration  in  the  furnaces,  and  had  only 
supplied  the  doors  and  fixed  them  to  the  then  existing 
mouths  of  the  furnaces. 

It  appeared,  however,  that  before  the  summons  the  de- 
fendants had  complained  that  the  apparatus  would  not 
work  properly,  and  that  the  defect  was  in  the  motion  of 
the  bars,  which  was  regulated  by  the  action  of  quicksilver; 
which,  it  was  asserted,  was  a  process  too  delicate  of  adjust- 
ment for  common  workmen. 

There  was  a  great  deal  of  evidence  on  both  sides  as  to 
the  cause  of  the  defective  action,  it  being  admitted  on 
both  sides  that  the  apparatus  in  point  of  fact  had  not 
worked  so  as  to  prevent  smoke,  and  the  contest  being  as 
to  the  cause  of  the  failure;  the  case  for  the  defendants 
being  that  it  was  the  defect  of  the  patent,  or  the  fault  of 
the  plaintiff  in  not  fixing  the  doors  properly;  the  case  for 
the  plaintiff  being  that  it  was  from  a  want  of  proper  ad- 
justment 

Cockburn,  C.J.  (to  the  jury). — The  question  comes  to 
this,  whether  there  was  any  express  warranty  that  the  ap- 
paratus would  prevent  smoke  ?  For,  as  to  the  doors,  they 
could  not  be  larger  than  the  mouths  of  the  furnaces,  which 
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1860.         were  already  built;  and  as  to  the  alleged  defect  in  the  pro* 
s^^^^/       cess,  it  was  inherent  in  the  nature  of  the  apparatus  which 

Pride  aux  ri 

9.  the  defendants  bought.    If  a  man  orders  a  patented  article, 

which  he  kuows,  or  might  know  of,  it  being  matter  of 
public  knowledge  («),  he  must  be  taken  to  know  what  it 
is,  and  to  judge  for  himself  as  to  its  value.  In  such 
case  there  is  no  implied  warranty  that  it  will  answer  any 
particular  purpose  or  object  There  may,  however,  be  an 
express  warranty ;  and  then,  unless  it  answers  the  war- 
ranty, the  plaintiff  cannot  recover  the  stipulated  price. 
Then  the  question  is  whether  there  has  been  such  a  war- 
ranty. The  term  warranted  need  not  be  employed,  there 
may  be  language  equivalent  to  it,  and  implying,  and  con- 
veying to  the  mind  of  the  purchaser,  that  the  party  sup- 
plying the  apparatus  undertakes  that  it  shall  answer  the 
purpose.  It  is  for  you  to  say  whether  there  has  been  here 
such  an  undertaking — that  the  apparatus  will  answer  the 
purpose  of  making  the  furnace  consume  its  smoke.  It  is 
for  the  defendants  to  make  that  out,  he  having  purchased 
a  patented  article.  If  there  was  a  mere  representation,  or 
expression  of  belief  on  the  subject,  then  there  was  no 
warranty  (6).  But  was  there  any  undertaking  that  the 
invention  should  answer  the  object  ?  The  plaintiff  denies 
it;  and  it  is  for  you  to  say  whether,  even  if  you  believe  the 
defendants,  what  they  say  amounts  to  it. 

Verdict  for  the  plaintiff  (c). 

(o)    Vide    Oliphant    v.    Bailey,  (c)  The  breach  of  warranty  might, 

5  Q.  B.  288 ;  Camac  v.  Warriner,  though  no   answer  to  the  action, 

1  C.  B.  356.  have  gone  in  reduction  of  damages; 

(b)  Hopkins  v.    Tanqueray,    23  Parsont  v.  Sexton,  2  C.  &  K.  266; 

L.  J.,  C.  P.  162.  4  C.  B.  899. 
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1860. 

CHURCHWARD  i>.  CHAMBERS.  Surrey 

.  Summer  Assizes. 

.A.CTION  by  the  messman  of  a  regiment  against  the  The  messman 
president  of  the  mess  committee  for  a  wrongful  dismissal  (a);  having  once 
the  declaration   stated   that  the   plaintiff  and  defendant  f^*^ 
agreed,  that  the  plaintiff  would  supply  dinners.  &c<  on  the  UP  dinner  un- 

-   ,  ;       ,  ,    •         .  *»  threatened 

terms  of  three  calendar  months  notice.  with  arrest : 

Averment,  that  the  plaintiff  entered  into,  and  was  re-  dismlwS/aL 
ceived  into  the  service  of  the  defendant,  Sec:  and  general  fhoughitwas 

J  J  '  '  °  in  a  moment  of 

averment  of  conditions  precedent.  irritation,  and 

Breach  :  wrongful  dismissal.  lowed  by  an 

Pleas:  I.  Denying  the  contract  &c.  metlL-™' 

2.  The  plaintiff's  readiness  and  willingness  to  continue  «""ttee  having 

D  been  changed, 

in  the  service.  and  the  dis- 

3.  That  the  plaintiff  misconducted  himself  in  the  said  ^"henew8" 
service ;   in   this,   that  he   wilfully   disobeyed   reasonable  conJJlitltue,t  th 
orders  of  the  officers  of  the  mess  committee,  and  wilfully  action  was  not 

-        .    .  ii'  i  i    •  •  •  maintainable. 

refused  to  supply  dinner,  and  used  impertinent  language, 
and  quarrelled  with  and  assaulted  another  servant  of  the 
officers,  and  was  guilty  of  riotous  and  insubordinate  con- 
duct in  the  barracks,  wherefore  he  was  dismissed. 

4.  That  at  the  time  of  the  making  of  the  agreement  the 
defendant  was  president  of  the  mess  committee  of  the 
officers  of  the  regiment,  and  be  entered  into  the  agreement 
as  such  president  for  and  on  behalf  of  the  committee,  and 
on  the  terms  and  conditions,  inter  alia,  that  in  the  event 
of  the  committee  going  out  of  office  the  incoming  com- 
mittee should  be  bound  under  the  agreement. 

Averment,  that  before  breach  the  mess  committee,  of 
which  the  defendant  was  president,  was  changed  and  the 
defendant  went  out  of  office,  and  thereupon  the  plaintiff 
entered  into  the  service  of  the  new  committee  and  ceased 
to  be  in  the  service  of  the  defendant. 

(a)  A  grave  question  might  have  arisen  as  to  the  proper  party  to  be 
sued. 
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1860.  5.  That  before  breach  the  agieement  was  abandoned  by 

_  mutual  consent. 

Churchward 

Chambers.         James  and  Pearce  for  the  plaintiff. 

M.  Chambers  and  T.  Chitty  for  the  defendant. 

The  agreement  in  writing  was  headed  "  Between  the 
Mess  Committee  of  the  regiment  and  R.  Churchward, 
messman,"  and  it  was  signed  by  the  defendant.  It  con- 
tained the  terms  alleged,  both  in  the  declaration  and  the 
special  plea. 

The  circumstances  of  the  dismissal  as  proved  in  evi- 
dence were  these : — After  the  change  of  the  committee 
there  was  a  fracas  between  the  plaintiff  and  another  ser- 
vant whom  he  assaulted,  and  in  consequence  of  the  alter- 
cation he  declared  that  he  would  have  nothing  more  to  do 
with  the  mess,  and  refused  to  send  up  dinner.  After  some 
minutes'  delay,  the  colonel  of  the  regiment  then  came  down 
and  asked  the  plaintiff  if  he  meant  to  send  up  dinner? 
to  which  the  plaintiff  replied  that  he  would  not,  and  used 
some  language  not  respectful,  upon  which  the  colonel 
threatened  to  send  for  a  file  of  soldiers  and  put  him  under 
arrest.  Thereupon  the  plaintiff  served  up  dinner,  which  had 
been  delayed  nearly  half  an  hour. 

The  new  mess  committee  held  a  meeting  next  day  and 
dismissed  the  plaintiff.  He  tendered  an  apology,  but  they 
deemed  it  too  late,  and  considered  the  offence  too  serious  (a). 

Cockburn,  C.  J.,  was  of  that  opinion,  and  thought  there 
was  a  just  ground  of  dismissal.  He  considered,  moreover, 
that  it  was  very  doubtful  whether  the  action  could  be 
maintained.  He  asked  the  jury  whether  they  considered 
there  had  been  such  misconduct  as  to  justify  dismissal  ? 
They  said  that  they  did.     Thereupon, 

Verdict  for  the  defendant. 

(o)  See  Mr.  Manley  Smith's  ex-      by  the  Court,  in  Horton  v.  McMur- 
cellent  Treatise  on  "  Muster  and      try,  29  L.  J.,  Excb.  264. 
Servant"  p.  76,  cited,  with  approval 
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1860. 

BAMFORD  v.  TURNLEY.  v-~*^/ 

_^^  Surrey 

.DECLARATION,  that  the  plaintiff  was  possessed  of  a  ^mmer Assizes. 
dwelling-house,  &c.  in  which  he  dwelt,  and  that  the  de-  near  a  dwell- 
fendant  erected  certain  brick-kilns  on  certain  land  of  his  purchased  with 
adjoining  and  near  to  the  said  dwelling-house,  and  wrong-  notice,  Md, 

J  e  m  °  #  7  °     no  nuisance  j 

fully  burned  a  large  quantity  of  bricks  in  such  kilns,  and  and,  on  a  count 
caused  noxious  and   unwholesome  vapours  and   smokes,  uhfoapsfn 
fumes  and  smells  to  arise  from  the  said  kilns,  and  spread  ^cP^2Sn°f 
themselves  over  and  about  the  said  dwelling,  &c.  whereby  plaintiff  held 
the  air  about  the  same  became  unhealthy  and  uncomfort-  to  nominal 
able,  and  the  plaintiff  was  annoyed   and  incommoded  in    ama8e8* 
his  possession  and  enjoyment  of  his  dwelling. 

Second  count :  that  the  defendant  placed  large  quantities 
of  ashes  and  bones  and  decomposed  vegetable  and  other 
matters  on  certain  land  of  the  defendant  adjoining  and 
near  to  the  plaintiff's  dwelling-house,  and  wrongfully  kept 
the  same  there,  and  caused  unwholesome  smells  and 
stenches,  vapours  and  gases  to  arise  from  thence,  and  be 
diffused  over  and  about  the  plaintiff's  dwelling  and  infect 
the  air  about  the  same,  whereby  the  air  was  rendered 
offensive  and  unhealthy,  and  the  plaintiff  was  annoyed  and 
incommoded  in  the  possession  and  enjoyment  of  his  dwel- 
ling and  was  otherwise  greatly  injured. 

Pleas  :  1.  Not  guilty. 

2.  Not  possessed. 

James,  Petersdorff,  Serjt.  and  Garth  for  the  plaintiff. 
Lush,  Hawkins  and  Honyman  for  the  defendant. 

The  plaintiff  had  purchased  his  house  on  conditions  and 
particulars  of  sale,  mentioning  "  that  the  adjoining  Jand 
was  fit  for  brick-making." 

The  defendant  had  bought  the  adjoining  land  of  the 
same  owner,  and  had  commenced  brick-making  thereon, 
accumulating  heaps  of  ashes  for  the  purpose  which  he 
bi ought  from  other  places,  networking  up  only  the  brick- 
earth  excavated  on  his  own  land. 


232  CASES  ON  THE 

1860.  The  plaintiff',  and  some  members  of  his  family  gave  evi- 

dence, "that  they  were  annoyed  by  the  smell  and  smoke 
from  the  kilns,  and  in  some  slight  degree  from  the  heaps 
of  ashes  which  contained  some  small  admixture  of  decay- 
ing animal  or  vegetable  matter,  but  the  former  was  the  chief 
ground  of  complaint,  and  as  to  the  latter,  the  defendant's 
evidence  showed  that  the  ashes  were  sifted  in  the  usual 
way  before  being  brought  to  his  premises,  and  that  any 
small  admixture  of  the  decaying  matters  alluded  to  was 
accidental  and  unavoidable. 

Moreover,  the  evidence  for  the  defendant  showed  that 
he  conducted  the  brick-making  in  all  respects  in  the  ordi- 
nary mode,  and  that  the  kilns  and  ash  heaps  were  placed 
on  the  most  convenient  spots  for  the  purpose,  and  as  far 
as  practicable  from  the  plaintiff's  house. 

And  auctioneers  and  land  agents,  &c.  were  called  for  the 
defendant,  to  prove  that  it  was  quite  usual  to  sell  land, 
even  in  and  about  the  metropolis,  with  such  announcement 
as  above-mentioned,  "  land  fit  for  brick-making,"  and 
that  it  greatly  enhanced  the  value  of  the  land.  That  it  was 
customary  to  work  up  the  brick  earth  on  building  land,  for 
the  purpose  of  brick-making,  that  this  was  usual  in  all 
large  towns,  and  that  there  was  nothing  noxious  or  offen- 
sive in  the  smells  from  the  kilns,  nor  any  thing  which  was 
ever  considered  a  nuisance  to  neighbouring  houses. 

For  the  defendant  the  case  of  Hole  v.  Barlow  (a)  was 
cited,  and 

Cockburn,  C.  J.,  in  accordance  therewith,  directed  a 
verdict  for  the  defendant  on  the  first  count,  and  as  to  the 
second  count,  that  being  merely  ancillary  to  the  main 
ground  of  complaint,  the  plaintiff  could  only  have  nominal 
damages,  and  he  should  not  certify  for  costs. 

Verdict  accordingly  (5). 
(a)  27  L.  J.,  C.  P.  207.  (6)  A  rule  nisi  was  granted. 
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1860. 
Coram  Blackburn,  J.  >^v-w 

HOTSON   V.    HOWITT.  Surrey 

*  Summer  Assizes. 

-A.CTION  for  the  price  of  certain  advertisements  pub-  An  order  to 

fiii       .i         i   •    A-m  insert  adver- 

lished  by  the  plaintiff,  tisements,  held, 

Plea:  never  indebted,  except  as  to  15s.  paid  into  Court.  Jft^^puSi 
The  particulars  claimed  63/.  for  the  insertion  of  an  ad-  J01*106?6:, 

fendant  held 

vertisement  in  Hotsoris  Time  Tables  for  a  year.  liable  for  the 

insertion  of  the 

M.  Chambers  and  Joyce  for  the  plaintiff.  advertisement 

for  a  year,  not- 

Hawkins  and  Woolktt  for  the  defendant.  withstanding 

notice  not  to 

One  Miller,  an  advertising  agent,   obtained   an  order  insert  it. 
from  the  defendant  in  writing,  signed  by  him  for  the  in- 
sertion of  the  advertisement  for  a  year,  at  15s.  each  in- 
sertion. 

After  11.  10s.  had  been  incurred,  the  defendant  gave  no- 
tice to  the  plaintiff  not  to  insert  the  advertisement  any 
more,  but  it  was  inserted  for  the  whole  year. 

The  case  for  the  defendant  was,  that  he  did  not  read  the 
contract,  and  supposed  it  was  for  a  single  insertion,  and 
that  he  was  not  liable  for  more,  or  at  least  not  for  more 
than  11  10s. 

Blackburn,  J.  (to  the  jury). — The  question  for  you  is, 
whether  the  defendant  was  induced  to  sign  the  contract  by 
the  fraud  of  the  plaintiff's  agent  ?  Whether,  in  such  a  case, 
the  plaintiff  would  be  responsible  for  the  fraud,  is  another 
question,  one  of  law,  it  not  being  set  up  that  the  plaintiff 
knew  or  could  know  of  it.  There  being  the  defendant's 
signature  to  the  contract,  the  question  is,  did  he  know  what 
he  signed  (a)  ? 

The  jury  found  that  he  did. 

Hawkins  insisted  that  theie  could  only  be  a  verdict  for 
the  sum  incurred  before  the  notice,  but 

(a)  See   Iswis  ▼.  Great  Western  Railway  Company,  29  L.  J.,  Exch. 
425  ;  and  Rideul  v.  Same,  Vol.  I.,  p.  706. 
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1860.  Blackburn,  J.,  thought  otherwise,  there  being  a  contract 

for  the  whole  time,  offering,  however,  to  leave  it  to  the 
jury  whether  the  value  of  the  advertisement  was  any  less 
by  reason  of  the  countermand. 

Hawkins,  however,  declined  this,  consequently 

Verdict  for  the  plaintiff  for  55/.  (a). 

(a)  On  the  ground  that  the  con-  cable,  Florence  v.  Taplin,  10  C.  B. 

tract  was  not  like  one  of  service,  744;    Chappell  v.  Bray,  30  L.  J., 

which  the  plaintiff  could  not  render,  Ex.  24  ;  but  for  services  which  he 

if  refused;  Goodman  v.  Pocockt\5  had  done.    A  rule  wat   granted, 

Q.  B.  576 ;  nor  an  authority  revo-  in  C.  P. 


Crown  Court,  coram  Blackburn,  J. 
Surrey  In  re  THE  SHERIFF  OF  SURREY. 

Summer  A ttites.   __. 

While  the  1HE  grand  jury,  having  concluded  their  business,  came 

Judge  under        .  ~  .  .      .  .     ,  .      .  .tl  , 

thecommis-      into  Court  with  the  remainder  of  the  bills;  and, 

sion  of  assize, 

the  high  she-         Blackburn,  J.,  dismissed  them,  thanking  them  in  the 

righuo  address  usuftl  f°rm  ft>r  the  assistance  they  had  rendered  to  the  ad- 
th«  £an2  i.u1T»   ministration  of  justice. 

and  his  doing  J 

so  against  the  It  appears  that  the  high  sheriff  of  the  county,  W.  J. 
the  Judge,  held,  Evelyn,  Esq.,  had  requested  the  learned  Judge  to  pay  the 
Court6™1*        compliment  to  the  gentlemen  who  had  attended,  but  who 

had  not  actually  served  on  the  grand  jury,  of  thanking 
them  for  their  attendance,  as  many  of  them  had  come  a 
considerable  distance  to  perform  the  duty,  but  the  learned 
Judge  said  he  considered  it  unnecessary  to  do  so,  and  it 
was  understood  that  the  high  sheriff  expressed  his  inten- 
tion of  thanking  them  himself. 

When  the  learned  Judge  had  addressed  the  grand  jury 
he  was  about  to  proceed  with  a  trial  that  was  before  the 
Court, 

The  high  sheriff  rose,  and,  addressing  a  number  of  ma- 
gistrates who  were  on  the  bench,  began  to  speak. 
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Blackburn,  J.,  interposed,  and  said  that  he  could  not 
allow  the  high  sheriff  to  proceed,  and  must  request  him  to 
desist. 

The  high  sheriff  still  seemed  determined  to  go  on,  when 
the  learned  Judge  laid  his  hand  on  his  shoulder,  and  said 
he  could  not  permit  him  to  speak,  and  he  must  request  him 
to  sit  down. 

The  high  sheriff  still  persisted. 

Blackburn,  J.,  threatened  that  if  he  did  not  desist  he 
would  fine  him. 

Still  the  high  sheriff  would  not  sit  down,  and, 

Blackburn,  J.,  said  : — "  Mr.  High  Sheriff,  I  feel  my- 
self called  upon  to  fine  you  500/." — [His  Lordship  then 
directed  Mr.  Avory,  the  deputy  clerk  of  assize,  to  record 
the  fine,  which  was  done.] 

The  high  sheriff  still  would  not  desist,  and, 

Blackburn,  J.,  then  threatened  to  commit  him  for  con- 
tempt of  Court  (a)  if  he  did  not  sit  down. 

The  high  sheriff  then  resumed  his  seat. 

Later  in  the  day,  the  high  sheriff  came  into  Court  and 
read  a  written  apology,  in  which  he  expressed  his  sorrow 
for  having  committed  any  act  which  might  bear  the 
semblance  of  a  contempt  of  the  Court. 

Blackburn,  J.,  stated  that  he  had  no  personal  feeling, 
but  must  protect  the  dignity  of  the  Court,  and  could  not 
allow  any  improper  interruptions  to  the  business  of  the 
assize. — [His  Lordship  then  remitted  the  fine.] 


(a)  The  question  was  mooted  at 
the  time,  by  what  force  the  sheriff 
could  have  been  committed  in  case 
he  had  resisted ;  but  there  could  be 
no  difficulty.  The  Judge  of  any 
Court  has  a  clear  right  to  commit 
any  person  unlawfully  disturbing 
it,  and  if  the  sheriff  had  no  right  to 


address  the  jury,  he  was  an  unlaw- 
ful disturber  of  the  Court.  The 
gaoler  would  be  bound  to  obey  the 
warrant,  (see  Stockdale  v.  Han- 
sard, 9  A.  &  E.  1,)  and  any  con- 
stable would  be  bound  to  execute 
it,  and  any  number  of  persons  would 
be  justified  in  aiding  in  its  execution. 


1860. 


In  re 

The  Sheriff 

of  Surrey. 
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TifE  Sheriff 

of  Surrey. 

The  Judge  of 
assize  has  au- 
thority to  or- 
der the  Court, 
or  any  part  of 
it,  to  be  cleared, 
if  quiet  is  not 
preserved  in  it, 
and  the  sheriff 
is  bound  to  exe- 
cute his  orders, 
and  to  preserve 
quiet     And  if, 
instead  of  that, 
he  incites  his 
officers  to  dis- 
obey such  or- 
ders, he  is 
guilty  of  a  high 
contempt  of 
Court.     And  a 
placard  issued 
by  him  and 
posted  on  the 
outside  of  the 
walla  of  the 
Court,  while 
the  judge  was 
sitting,  held 
such  a  con- 
tempt. 


Coram  Cockburn,  C.  J.,  and  Blackburn,  J. 

On  a  subsequent  day,  the  learned  Judge,  finding  noise 
made  by  persons  walking  about  in  a  covered  place,  be- 
tween the  Court  and  the  street  (a),  separated  from  the 
Court  by  a  railing  only,  and  otherwise  open  to  it  on  the 
one  side,  and  the  street  on  the  other,  ordered  that  place  to 
be  cleared,  which  was  accordingly  done. 

The  high  sheriff  was  present,  and  did  not  either  object 
to  the  order  or  assist  in  clearing  the  place  and  preserving 
the  quiet  of  the  Court  (b). 

Towards  the  end  of  the  assizes,  the  sheriff  having  left 
the  town,  the  following  placard  appeared  posted  up  in  the 
town  upon  the  outside  of  the  Crown  Court,  in  which 
Blackburn,  J.,  sat. 

"  To  the  Freeholders  and  Inhabitants  op  the  County  op  Surrey. 

"  Gentlemen, — On  Friday,  the  3rd  of  August,  Mr.  Justice  Black- 
burn, in  my  presence,  but  without  addressing  himself  to  me,  ordered  that 
part  of  the  Court  which  is  appropriated  to  the  public  to  be  cleared,  at  a 
time  when  perfect  quietness  prevailed  among  the  public,  who  were  there 
present  according  to  custom.  From  that  time  the  public  have  been 
barred  out  from  the  Court  where  Mr.  Justice  Blackburn  presides,  and 
the  prisoners  have  been  tried  and  causes  beard  without  the  possibility  of 
the  law  being  fulfilled,  which  requires  that  *  so  many  as  will  or  can '  shall 
'  come  so  near  as  to  hear.'  As  your  sheriff,  and  feeling  tbat  the  general 
dissatisfaction  is  well-grounded,  it  is  my  duty  to  record  my  protest  against 
this  unlawful  proceeding ;  and  I  have  given  directions  that  the  Court  shall 
be  opened  again  to  the  public,  according  to  the  custom  and  the  law.  All 
persons,  so  long  as  they  conduct  themselves  with  decorum,  have  a  lawful 


(a)  The  courts  in  this  county 
being  in  this  and  every  other  re- 
spect remarkably  incommodious, 
and  ill-adapted  for  the  due  admi- 
nistration of  justice,  as  the  Lord 
Chief  Justice,  at  this  Assizes,  and 
other  Judges,  on  former  Assizes, 
have  complained. 

(6)  As  it  was  bis  duty  to  have 


done,  the  sheriff  being  especially 
charged  with  the  duty  of  attending, 
as  the  Queen's  officer,  the  Queen's 
Judges;  of  protecting  them  from  all 
disturbance,  and  aiding  them  in 
preserving  due  quiet  around  them 
while  engaged  in  the  administration 
of  justice.  He  is,  in  fact,  the  offi- 
cer of  the  Courts;  vide  pott. 
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right  to  be  present  in  Court;  and  I  hereby  prohibit  my  officers  from  aid-  1860. 

iug  and  abetting  any  attempt  to  bar  out  the  public  from  free  access  to  the        v^"v*^/ 
Court.  In  re 

"  I  am,  Gentlemen,  your  faithful  servant,  The  Sheriff 

'  ' J  'of  Surrey. 

"  William  John  Evelyn,  Sheriff/' 

Cockburn,  C.  J.,  being  informed  hereof,  immediately 
directed  that  the  sheriff  should  be  ordered  to  attend  the 
Judges,  and  in  the  meantime,  it  is  believed,  communicated 
with  Lord  Campbell,  then  Lord  Chancellor,  and  lately 
Lord  Chief  Justice  of  the  Queen's  Bench. 

On  the  appointed  day  the  high  sheriff  accordingly  ap- 
peared before  both  Judges. 

Cockburn,  C.  J.,  demanded  of  him  whether  the  placard 
which  had  been  posted  outside  the  walls  of  the  Court  had 
been  placed  there  by  his  authority. 

The  high  sheriff  answered  that  it  had. 

Cockburn,  C.  J.,  then  inquired  what  explanation  he  had 
to  give  for  such  a  proceeding  ? 

The  high  sheriff  then  rose,  and  said  he  was  glad  to  have 
that  opportunity  of  offering  an  explanation  of  the  course 
he  had  pursued  in  publishing  the  placard.  That  course  he 
had  not  taken  without  deliberation,  and  he  was  bound, 
with  the  greatest  respect  and  deference  to  their  Lordships, 
to  affirm  that  he  believed  he  had  discharged  his  duty  to 
the  county  of  Surrey  as  the  high  sheriff  appointed  by  her 
Majesty.  He  complained  that  Mr.  Justice  Blackburn 
had  ordered  a  part  of  the  Court  to  be  cleared  of  the 
audience,  and  that  the  officers  had  actually  executed  the 
command.  This,  he  respectfully  contended,  was  an  illegal 
act,  and  had  the  effect  of  invalidating  the  verdicts  which 
had  been  afterwards  returned ;  and,  this  being  so,  he  con- 
sidered it  obligatory  on  him  to  do  what  he  believed  the 
duties  of  his  office  required  at  his  hands,  viz.,  to  assert  the 
illegality  of  the  course  pursued  by  the  learned  Judge,  and 
to  command  his  officers  not  again  to  obey  such  orders  from 
the  Court.     The  high  sheriff  then  stated  that  he  distinctly 
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1860.        disavowed,  on  his  honour  as  an  English  gentleman,  the 

^^^      least  intention  to  oft'er  any  personal  insult  to  the  learned 

The  Sheeiff  Judge.     He  could  only  say,  in  conclusion,  that  he  desired 

to  treat  the  Court  with  all  respect  and  submission,  and 

that   the   step   he  had  taken   was  taken  upon   a   sound 

conviction  that  in  ordering  an  English  Court  of  Justice  to 

be  cleared  of  the  auditory  the  learned  Judge  had  assumed 

an  illegal  authority,  and  one  which  he  (the  high  sheriff) 

felt  bound  to  disobey,  as  the  chief  officer  of  the  county. 

Their  Lordships  having  consulted, 

Cock  burn,  C.  J.,  then  addressed  the  high  sheriff  as 
follows: — Mr.  High  Sheriff,  the  Court  has  heard  with 
anxiety  and  sorrow  the  statement  which  you  have  ad- 
dressed to  them,  amounting,  as  it  does,  to  an  entire  justifi- 
cation of  what  we,  as  her  Majesty's  Judges  of  Assize, 
sitting  as  the  representatives  of  the  sovereign,  feel  to  be  a 
most  improper,  unlawful,  and  unseemly  contempt  of  our 
office,  and  of  the  administration  of  justice.  Mr.  High 
Sheriff,  you  have  most  unquestionably  mistaken  both  the 
law  and  the  facts.  You  have  mistaken  the  law,  for  the 
power  and  authority  of  her  Majesty's  Judges,  acting  in 
pursuance  of  her  Majesty's  commission,  are  perfectly  well 
defined  and  established,  and  the  course  taken  by  mv 
learned  Brother  was  one  which  he  had  the  most  undoubted 
right  to  adopt.  It  is  at  once  conceded  that  English  Courts 
of  Justice  are  open  to  the  public  in  the  fullest  sense,  and  I 
trust  they  ever  will  remain  so ;  but  it  was  going  far  beyond 
either  law  or  necessity  to  avow,  as  you  Mr.  High  Sheriff 
have  done,  that  there  is  no  power  reposed  in  the  presiding 
Judge  to  order  such  modifications  of  the  arrangements  of 
the  Court  as  are  indispensable  to  that  which  it  is  the  office 
of  a  Judge  to  carry  out:  viz.,  the  efficient  administration 
of  justice.  You  are  equally  mistaken,  Mr.  High  Sheriff,  as 
to  the  facts.  The  truth  is,  that  no  part  of  what  is  properly 
to  be  called  the  Court  was  ordered  to  be  cleared.  The 
fact  is  that  my  learned  Brother  ordered  the  lower  part  of 
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the  Court,  open  to  the  street,  and  not  the  other  parts  of        1860. 
the  Court,  to  be  cleared,  because  the  examination  of  wit- 

.  In  re 

nesses  in  criminal  cases,  when  prisoners  were  standing  on   The  Sheriff 

of  Surrey 

their  trial,  was  inaudible  to  the  Court  and  jury,  and  there 
was  surely  a  transparent  necessity  for  the  order  which  my 
learned  Brother  conveyed  to  the  officers  of  the  high  sheriff. 
But,  even  were  it  otherwise,  it  is  undoubtedly  in  the  power 
of  the  Judge,  in  his  discretion,  to  order  the  Court  or  any 
part  of  it  to  be  cleared  if  due  quiet  is  not  preserved.  It 
was  your  duty,  Mr.  High  Sheriff,  to  take  all  necessary 
means  to  preserve  such  quiet,  and  to  set  the  example  of 
obeying  an  order  which  the  Judge  might  give  for  that 
object.  You,  Mr.  High  Sheriff,  had  not  made  the  least 
complaint  or  remonstrance  before  you  left  the  assize  town, 
and  yet  thought  fit  to  issue  this  placard  and  have  it  posted 
on  the  walls  of  the  Court  while  the  Judge  was  still  sitting, 
openly  inviting  your  officers  to  disobey  any  future  orders 
of  the  same  kind  which  he  might  give.  You  have  stated, 
and  of  that  the  Court  is  perfectly  assured,  that  you,  as 
an  honourable  English  gentleman,  neither  have  intended, 
nor  are  capable  of  offering,  any  personal  indignity  to  her 
Majesty's  Judges ;  but  the  course  which  you  have  pur- 
sued is  cleat ly  a  contumacious  contempt  of  the  Court,  and 
a  most  serious  reflection  upon  the  authority  of  the  Judges' 
commission,  which  emanated  from  the  Crown,  and  de- 
mands, especially  from  the  high  sheriff,  as  one  of  her  Ma- 
jesty's most  important  officers  of  justice,  obedience  and 
respect.  I  consider  it  my  duty,  Mr.  High  Sheriff,  to  fine 
you  500/. 

The  fine  was  immediately  recorded  (a). 


(a)  The  Home  Secretary  stated 
in  his  place  in  Parliament  his  ap- 
proval of  the  course  taken  by  her 
Majesty's  Judges  on  this  occasion. 

As  this  case  is  without  parallel, 
at  least  in  any  known  record,  and 
is  of  considerable    historical   and 


constitutional  interest,  some  obser- 
vations may  be  admissible.  Un- 
doubtedly the  sheriff  (shire-reeve) 
is  an  old  Saxon  officer  of  the  very 
highest  antiquity,  far  higher  in- 
deed than  that  of  Justices  of  Assize. 
In  point  of  authority,  however,  in 
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their  presence,  be  is  but  a  minis- 
terial officer,  wbereas  they  are  not 
only  the  highest  judicial  authorities 
known  to  the  common  law  in  the 
counties  in  which  they  sit,  but  they, 
by  virtue  of  their  commission,  re- 
present the  Crown,  in  its  judicial 
character,  in  as  high  and  plenary  a 
sense  as  the  Judges  of  the  Superior 
Courts  at  Westminster.  It  so  hap- 
pened that  on  this  occasion  both 
the  Justices  were  Judges  of  the 
Court  of  Queen's  Bench,  who  at 
common  law  had  cognizance  of  all 
criminal  cases,  in  any  county 
(Reeves's  Hist.,  Vol.  II.  p.  49). 
But  this  point,  one  purely  antiqua- 
rian, would  not  differ  the  case  prac- 
tically, for  the  Justices  itinerant 
have,  by  virtue  of  their  commis- 
sions, all  the  authorities  and  powers 
of  the  Superior  Courts  ( Ibid.  p.  50). 
The  sheriff  is  clearly  the  minister 
of  those  Courts,  liable  in  contempt 
for  not  executing  their  sentences 
(R.  v.  Beard  more,  2  Burr.  292), 
bound  to  obey  the  writs  issuing 
therefrom,  and  liable  to  attachment 
if  he  neglects  to  do  so.  So  far, 
then,  from  having  any  peculiar 
privilege  or  power  of  resisting  the 
orders  of  the  Judges,  the  sheriff  is 
of  all  men  bound  to  enforce  them. 
He  is  there  for  that  purpose,  and 
for  no  other.  He  is  the  Queen's 
officer,  and  they  represent  the 
Queen  in  her  Courts  of  Justice,  and 
he  is  bound  to  preserve  quiet,  and 
protect  them  from  disturbance.  In 
the  learned  arguments  in  the  case 
already  cited,  Stockdalc  v.  Han- 
tardy  9  A.  &  E.  1,  will  be  found  all 
the  cases  as  to  the  power,  inherent 
in  all  Courts,  of  committing  persons 
guilty  of  contempt,  and  in  Garneit 
v.  Ferrand,  6  B.  &  C.  611,  where 


it  was  held  that  a  coroner  could 
turn  a  person  out  of  the  room  in 
which  he  was  about  to  hold  an  in- 
quisition, although  it  was  recog- 
nized that  Courts  of  Justice  are 
public,  the  discretionary  power  of 
excluding  persons  disturbing  the 
proceedings  seems  equally  recog- 
nized. The  privilege  of  publication 
of  proceedings  in  Courts  of  Justice 
rests  on  the  same  principle;  yet 
Judges  have  always  exercised  a  dis- 
cretionary power  of  restraining  pub- 
lication until  the  completion  of  the 
proceedings,  and  have  committed 
for  contempt  in  disobeying  their 
injunction.  Therefore  the  discre- 
tionary power  to  exclude  persona  is 
clear;  and  may  be  shown  in  another 
way.  No  one  could  doubt  it  as  to 
one  or  two  persons,  or  any  number 
of  persons,  who  fail  to  keep  silence. 
And  if  it  is  impossible  to  detect  the 
particular  offenders,  (as  it  is  the 
sheriffs  duty  to  do),  there  roust  be 
the  same  power  of  excluding  all 
who  are  in  any  particular  part  of 
the  Court  whence  the  disturbance 
emanates,  and,  in  an  extreme  case, 
the  power  of  clearing  the  Court 
altogether.  The  sheriff  therefore 
had  either  been  guilty  in  the  first 
place  of  a  neglect  of  duty  in  not 
keeping  silence,  if  he  could,  or  if 
he  could  not,  then  the  clearance  of 
the  Court  ordered  was  necessary. 
Inferior  Courts  can  only  commit 
for  contempts  in  Court  (see  the 
cases  upon  that  subject  collected  in 
Levi  v.  Mot/Ian,  1L.M.&  P.  307). 
But  it  is  otherwise  of  a  Court  of 
that  high  dignity  which  belongs  to 
one  of  the  Superior  Courts,  or  to  a 
Court  of  Assize,  and  especially  in 
the  case  of  one  of  Us  own  officers. 
Hud  the  sheriff  in  Court  verbally 
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incited  hit  men  to  set  at  nought  the 
orders  of  the  Judge,  of  course  there 
would  have  been  a  clear  contempt, 
even  in  the  case  of  an  Inferior 
Court;  and  the  law  was  not  lees 
clear  in  the  case  of  a  Supreme 
Court,  when  placards,  while  it  was 
still  sitting,  were  posted  on  the 
walls  of  the  Court  itself,  tending  to 
the  same  result,  viz.,  resistance  and 
disturbance.  Probably  a  private 
person  would  be  liable,  for  such  an 
act,  to  be   committed   summarily 


while  the  Assizes  continued,  as 
undoubtedly  he  would  be  liable  to 
indictment  and  to  fine  or  imprison- 
ment for  a  misdemeanor.  But  the 
sheriff,  as  the  officer  of  the  Court,  was 
clearly  liable  to  summary1  punish- 
ment, even  if  a  stranger  would  not 
have  been.  And  the  sheriff's  mis- 
take was  in  fancying  that  he  had  an 
immunity*  or  any  inherent  authority, 
whereas  he  was,  on  the  contrary,  as 
a  ministerial  officer  of  justice,  under 
a  peculiar  duty  and  responsibility. 
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Norwich,  coram  Cockburn,  C.  J. 
CORY  v.  BOND. 

L  Spring  Axiiztt* 

I8EL.     The  declaration  set  forth  a  letter  published  by  where,  in  li- 
the defendant  in  a  newspaper,  referring  to  some  informa-  reVh!uej 
tions  which  had  been  laid  by  the  plaintiff — clerk  to  the  charged  the 
magistrates  before  whom  it  was  laid — for  trespassing  on  having,  on  a 
his  and  other  persons'  lands  in  search  of  game,  and  which  ^on'Toted** 
went  on  thus: — "I  cannot  wonder  at  the  hostility  which  from  motives 

*  of  spue  and 

is  so  commonly  evinced  at  the  game  laws,  when  I  see  so  lucre,  and 
much  wicked  oppression  under  cover  of  them;  indeed  it  is  |ificat!on?J 
monstrous  that  a  magistrate's  clerk,  to  gratify  his  own  *nJ?h  faj'ed  ** 
spiteful  feelings  and  persona)  pique,  should  be  permitted  feature  of  the 

,.,.,,  ,  .   .  ,       charge,  held, 

to  resort  to  proceedings  like  the  present,  which  serve  the  that  the  libel 

being  entire, 
the  defendant  was  not  entitled  to  a  verdict  on  the  plea  as  it  stood,  or  to  any  part  of  it,  and 
qtutrtf  whether  it  might  be  amended. 


* 
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double  purpose  of  giving  him  a  few  paltry  fee*,  and  at  the 
same  time  of  wreaking  his  revenge." 

Pleas  :   1 .  Not  guilty. 

2.  That  the  words  complained  of  were  true  in  substance 
and  in  fact.     Issue. 

O'M alley  and  Couch  for  the  plaintiff. 

Power  and  Keane  for  the  defendant. 

After  the  evidence  had  closed— it  having  been  proved 
that  the  plaintiff  did  not  take  fees  in  cases  where  he  was 
personally  concerned  — 

Cockburn,  C.  J. — The  plea  as  to  that  part  of  the  libel 
which  relates  to  the  putting  fees  into  the  plaintiff's  pocket 
is  not  sustained. 

O'Malley  thereupon  claimed  the  verdict,  on  the  ground 
that  an  entire  plea  to  the  whole  failing  as  to  part,  failed  in 
toto  (a). 

Cockburn,  C.J.  —  I  can  amend  the  plea  under  the 
Common  Law  Procedure  Act (b),  by  confining  it  to  so 


(a)  Had  the  plea  been  special 
instead  of  general  in  form,  it  must 
have  justified  in  terms  the  charge 
as  to  the  fees,  which  perhaps  was 
not  a  distinct  charge,  severable  in 
point  of  time,  according  to  the  test 
applied  in  Clark  v.  Lawson,  6  Bing. 
266,  or  like  the  beating  in  an  action 
for  assault  and  battery  (  Philips  v. 
Howgatr,  5  B.  &  A.  220),  but 
rather  an  essential  or  substantial 
ingredient  in  the  one  entire  charge 
made,  viz.,  that  the  plaintiff  had 
laid  the  informations  from  spite 
and  for  lucre,  the  latter  of  which 
was  not  justified ;  Edwards  v.  Belly 
1  Bing.  403. 

(6)  That  is,  the  amendment 
clause,  s.  222 :  "  AH  such  amend- 
ments as  may  be  necessary  for  the 


purpose  of  determining  the  real 
question  in  controversy  between  the 
patties  shall  be  made."  If  the 
"  real  question"  on  the  plea  was 
whether  the  libel  or  any  part  of  it 
was  true,  then  the  amendment 
would  be  allowable.  It  waa  not 
contended  that  the  plea  was  distri- 
butive under  sect.  75,  and  semble  it 
was  not  so;  vide  post.  That  section 
is  "  that  pleadings  capable  of  being 
construed  dUtributive/y  shall  be 
taken  distributively,  and  if  issue  is 
taken  thereon,  and  so  much  thereof 
as  shall  be  sufficient  answer  to  part 
of  the  causes  of  action  proved,  shall 
be  found  true  by  the  jury,  a  verdict 
shall  piss  for  the  defendant  in  re- 
spect of  so  much  of  the  causes  of 
action  as  shall  be  answered,  and  for 


0. 
Bond. 


NORFOLK  CIRCUIT,  23  VICT.  243 

much  of  the  libel  as  is  justified;    that  is,  excepting  the         1860. 
words  in  question  relating  to  the  fees.  r*-^*' 

0%Mulley. — Even  if  that  is  done  there  will  be  a  libellous 
charge  left  unanswered,  and  on  that  the  plaintiff  must  have 
a  verdict,  (a). 

Cockburn,  C.  J.  (to  the  jury). — The  justification  fails 
as  to  the  fees,  but  that  is  a  small  portion  of  the  libel. 

The  jury  inquired  if  they  were  at  liberty,  notwithstanding 
that,  to  find  for  the  defendant  on  the  plea  of  justification. 

Cockburn,  C.J. — No,  you  cannot  do  that;  so  far  as 
that  charge  is  concerned  the  plea  fails.  Your  verdict, 
therefore,  as  far  as  that  part  of  the  libel  is  concerned, 
must  be  for  the  plaintiff,  with  such  damages  as  you  think 
the  plaintiff,  under  all  the  circumstances,  is  entitled  to 
receive.  But  if  you  think  that  with  regard  to  the  rest  of 
the  libel  the  justification  is  made  out,  your  verdict  in  that 
respect  will  be  for  the  defendant,  and  I  will  give  leave  to 
amend  so  that  the  verdict,  in  that  view,  may  be  so  taken. 

The  jury  found  as  follows: — "  We  find  our  verdict  for 
the  plaintiff  for  such  part  of  the  libel  as  relates  to  the  fees, 
with  one  farthing  damages ;  and  for  the  defendant  on  all 
the  other  parts"  (ft). 

Verdict  for  the  plaintiff,  damages  one  farthing. 

the  plaintiff  in  respect  of  so  much  the  said  words  were  true  in  "  sub- 

of  the  causes  of  action  as  shall  not  stance  and  fact."    It  was  taken  that 

be  answered."     But  this  leaves  the  the  plea  was  amended  in  the  same 

question  open  whether  in   this  or  way:— "  Except  as  to  the  words, 

any  other  particular  case  the  plea  &c,  that  the  said  words  were  true, 

i*  "  capable  of  being  construed  dis-  &c."   The  effect  of  this  would  have 

tributively,"   and   the   rest  of  the  been   to  give  the  defendant  costs, 

clause  seems  to  imply  that  it  is  so  but  in  T.  T ,  the  Court  of  Exche- 

only  where  there  are  severable,  not  quer  made  absolute  a  rule,  the  effect 

teteral,  "  causes  of  action."  of  which  was  to  deprive  the  defend' 

(a)  Clearly  so.      Vide  pott.  ant  of  costs  upon  any  part  of  the 

(b)  The  postru  was  entered  thus  pleadings.   Had  this  been  suggested 
as  to  the  second  issue : — "  Except  as  to  the  C.J   he  probably  would  have 
relates  to  the  words  which  serve  made  it  part  of  the  terms  of  amend* 
the  purpose  of  giving  him  a  few  ment 
paltry  fees."     The  jurors  say  that 
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1860. 
v^**"^/  Coram  Erie,  C.  J. 

Nor/oik  LYNN  v.  COMER  and  another* 

Summer  As tizet.  rr\ 

Issue  beinff        JL  RESPASS  for  entering  land,  &c. 

juiriiyingVM       There  were  two  counts,  complaining  of  entry  on  different 

trespass,  in  lan(Js# 

the  exercise  of 

an  alleged  Plea:  4.  (To  the  first  count.)  That  the  plaintiff  was  in 

light,  with  a  r  A,       ,       .  A  A    ,  T  r 

general  aver-     possession  or  the  land  as  tenant  to  one  Ives  for  a  year 

Umeshad*11  (from  BfM*  to  *e  * ltn  October),  subject  to  an  agreement, 
arrived,  &c:      inter  alia,  that  Ives  should  have  the  option  of  sowing  the 

Held,  that  evi-  . 

dencewasad-  small  seeds  in  the  spring  of  next  year;  that  he  had  exer- 
show  ihat°the  c'8e(l  tne  option;  that  all  things  had  happened  and  all 
entry  was  not     times  had  arrived  and  elapsed  necessary  to  entitle  him  or 

at  a  proper  . 

time,  and  that,  his  servants  in  that  behalf  to  enter  for  the  purpose  of 
having  resisted  sowing  the  said  seeds  pursuant  to  the  said  agreement;  and 
the  entry  on       tnat  tne  ajieSred  trespasses  were  an  exercise  of  the  de- 

that  ground,  °  r 

an  amendment,  fendant's  servants,  and  by  his  command,  of  the  said  right, 

if  necessary, 

would  be  ISSUe. 

owa  e*  Plea:  5.  (To  the  second  count.)  That  the  plaintiff  was 

in  possession  of  the  land  as  tenant,  &c.  on  the  terms,  inter 
alia,  that  the  land  should  be  given  up  at  the  end  of  the 
time  to  the  incoming  tenant,  according  to  the  custom  of 
the  country;  and  that,  according  to  such  custom,  the 
incoming  tenant  had  the  option,  in  due  time  for  the  fair 
exercise  of  such  option,  of  sowing,  &c.  at  the  proper  time 
for  sowing  next  before  the  commencement  of  his  tenancy. 
Averment,  that  the  defendant  Comer  had  by  virtue  of  an 
agreement  with  Ives  become  the  incoming  tenant  of  the 
lands  at  the  end  of  the  plaintifTs  term,  and  in  due  time  for 
the  exercise  of  such  option,  and  at  the  said  time  when, 
&c ,  the  same  being  a  proper  time  for  so  doing,  all  times 
had  elapsed  and  arrived  necessary  to  entitle  him  to  enter, 
&c.     Issue  (a). 

(a)  See  sect.  79  of  the  C.  L.  P.  ing.     And  of  course  performing  or 

Act,  1852  (Finlason's  Ed.,  1S60,  happening  of  conditions  precedent 

p.  93),  that  this  is  to  be  deemed  a  are  "  the  substance"  of  a  defence 

denial  of  the  substance  of  the  plead-  founded  thereon. 
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Bulwer  for  the  plaintiff. 
Keane  for  the  defendant. 

The  plaintiff  was  tenant  of  the  land,  subject  to  the 
right  as  pleaded ;  and  the  defendant,  as  incoming  tenant, 
had  entered  to  exercise  that  right,  but  the  plaintiff  had 
resisted  the  entry  on  the  ground  that  the  proper  time  for 
the  exercise  of  the  right  had  not  arrived. 

On  the  part  of  the  plaintiff  evidence  was  offered  to  show 
that  the  proper  time  had  not  arrived  (a). 

On  the  part  of  the  defendant  it  was  objected  that  such 
evidence  would  not  be  admissible  without  a  special  replica- 


tion; but 


Erle,  C.  J.,  held  that  the  evidence  was  admissible  (J) ; 
and  if  it  were  not  strictly  so  on  the  pleadings  as  they  stood, 
he  should  amend  the  replication,  as  it  appeared  that  it  was 
the  real  matter  in  controversy  between  the  parties  at  the 
time  (c). 


(a)  The  C.  L.  P.  Act,  1852,  s. 
57,  provides,  that  the  defendant  or 
plaintiff  may  aver  performance  of 
condition!  precedent  generally,  and 
the  opposite  party  shall  not  deny 
such  averment  generally,  but  shall 
specify  in  his  pleading  the  condi- 
tion precedent,  the  performance  of 
which  he  intends  to  contest  (see 
Finlason's  C.  L.  P.  Acts,  Ed.  1860, 
p.  85).  But  then,  if  the  averment 
is  denied  generally,  it  is  in  issue, 
(the  remedy  being  a  summons  to 
compel  the  other  side  to  amend, 
under  sect.  52),  and  on  issue  taken 
on  a  plea,  the  whole  substance  is 
in  issue.     See  sect.  79,  ibid,  p.  93. 

(b)  Vide  Eyre  v.  &W/,  5  C.  B. 
702,  where  Erle,  J.,  had  allowed 
at  Chambers  a  traverse  on  a  plea, 
which  was  held,  at  and  after  the 
trial,  to  have  admitted  affirmative 
evidence  of  title  on  the  part  of  the 


plaintiff,  to  destroy  the  supposed 
title  of  defendant  See,  however, 
cases  in  which  a  special  replication 
has  been  required ;  Peardon  v.  Un- 
der hill,  16  Q.  B.  Rep.  120;  J  unci 
v.  Jones,  16  M.  &  W.  699.  See  a 
case  contra,  Powell  v.  Bradbury,  7 
C.  B.  Rep.  201  ;  but  see  Lush  v. 
Russell,  4  Exch.  637.  The  latter 
was  a  decision  lately  upheld  in  the 
same  Court,  Horton  v.  M'Murlry, 
Exch.  Rep.  184.  It  has  been  held 
that  the  provisions  in  the  C.  L.  P. 
Act,  1852,  15  &  16  Vict.  c.  76,  ss. 
77 — 79,  allowing  a  plaintiff  to  tra- 
verse the  whole  of  a  plea,  by  a 
general  denial,  only  enable  him  to 
traverse  generally  what  he  might 
have  traversed  before,  and  no  more 
is  put  in  issue  than  before,  nor  any 
more  evidence  admissible;  Glover 
▼.  Dixon,  9  Exch.  Rep.  158. 
(c)  See  Wilkin  v.  Reed,  15  C.  B. 


1860. 


Lynn 

v. 

Comer 

and  Another. 
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I860. 


Lynn 

0. 

Comer 

and  Another. 


Rep.  192,  showing  that  the  C.  L.  P. 
Act  only  authorizes  such  amend- 
ment! at  NUi  Prius  as  are  neces- 
sary to  raise  the  real  question 
which  the  parties  intended  to  have 
tried,  not  anything  which  was  not 
in  controversy  before.    The  above 


case  is  useful  as  a  practical  illustra* 
tion  both  of  the  principle  of  plead- 
ing and  the  rule  of  practice  as  to 
amendments. 

[The  above  is  reported  ex  rela- 
tione, Keane  and  Bulwer,  with  the 
aid  of  the  pleadings.] 


Bedford,  coram  Erie,  C.  «/.  (a). 

HOGG  and  others  v.  ANN  NORR1S  and  JOHN 

BERRINGTON. 

In  an  eject-  JL  HIS  was  an  action  of  ejectment  brought  by  the  parish 
two  deSndants  officers  of  Biggleswade,  in  the  county  of  Bedfordshire,  to 
for  premises  of  recover  possession  of  a  plot  of  land  called  "The  Hundred 

which  thehus-  r  #    r 

band  of  o»«  Acres,"  which  was  claimed  to  be  the  property  of  the  parish, 
been  tenant  to  The  defendant  Norris  was  the  widow  of  a  person  of  that 
evldence^hat  name  w^°  had  been  for  many  years  in  possession  of  the 
after  his  death,  property;  and  the  other  defendant  was  her  son-in-law. 

above  twenty  • 

years  ago,  she  In  order  to  prove  a  payment  of  rent  within  twenty  years 
for  some  time     a  witness  was  called,  who  proved  that  five  years  before 

• 

in  possession      ^jg  actj0n  was  brought  he  had  made  a  demand  on  Norris 

of  the  premises,  ° 

but  that  within  on  the  part  of  the  parish  officers  for  the  rent  due.  That 
years,  the  pre-  Norris  then  said,  "  The  rent  has  not  been  called  for  for  three 
mises   einfr       Qr  four  yearg#     j  kept  jt  re2Li]yt  but  as  no  one  called  for  it, 

I  spent  it.*'  And  that  she  then  admitted  that  she  had 
paid  the  rent  from  her  husband's  death  in  1838,  down  to 
the  year  1841.  The  defendant  Norris  was  not  called,  but 
it  was  proved  in  cross-examination  of  this  witness  that 
Norris,  at  the  time  of  this  conversation,  was  not  in  the  oc- 
cupation of  the  premises,  but  that  they  were  occupied  by 
the  other  defendant,  Berrington. 

Brown  submitted  that  this  was  not  sufficient  evidence  to 
go  to  the  jury.     Even  supposing  that  the  fact  of  an  exist- 

(o)  Reported  by  H.  Markby,  Esq. 

April,  is  a  good 

notice  to  quit,  by  reason  o(  the  tenancy  being  a  Michaelmas  tenancy,  but  it  must  be  proved 

by  direct  evidence  that  such  is  the  case. 


occupied  by 
t'  e  other  de- 
fendant (her 
son-in-law), 
she  admitted 
that  she  had 
paid  rent : — 
Held,  evidence 
that  the  other 
defendant  was 
under-tenant 
to  her. 

The  custom 
of  the  country 
is  not  admissi- 
ble to  prove 
that  a  notice 
to  quit,  served 
on  the  5th  of 
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ing  tenancy  up  to  the  year  1841  had  been  proved  as  against        i860. 
Noma,  the  presumption  was   that,  Berrington   being  in      ^^^ 

possession,  that   tenancy  had  ceased.     Then,  as  against  and  Others 

Berrington,  there  was  no  evidence  whatever.    The  only  Ann  Norms 

evidence  in  the  case  was  the  admission  of  Norris,  which  *"f  *0H!f 

'  Berrington. 

could  not  be  used  against  him.  Being  in  possession  with- 
out any  evidence  of  how  he  came  into  possession  or  that 
he  had  ever  in  any  way  acknowledged  a  tenancy,  must  be 
presumed  to  be  owner  in  fee. 

Erle,  C.  J. — I  think  the  evidence  is  sufficient  to  justify 
me  in  leaving  the  case  to  the  jury.  The  probability  is, 
that  the  defendant  Berrington  was  under-tenant  to  the  de- 
fendant Norris.  If  that  is  not  so  there  could  be  no  diffi- 
culty in  disproving  it  on  the  part  of  the  defendants.  But 
I  will,  if  necessary,  reserve  the  point. 

It  then  became  necessary  to  prove  a  notice  to  quit;  and 
for  that  purpose  a  notice  served  on  both  the  defendants  on 
the  5th  of  April  was  put  in,  to  quit  at  Michaelmas.  In 
order  to  render  this  a  sufficient  six  months'  notice,  evidence 
was  tendered  of  the  custom  of  the  country  to  enter  and 
quit  at  Old  Michaelmas  and  not  at  New  Michaelmas. 

Erle,  C.  J.  —  That  evidence  is  inadmissible.  The 
custom  of  the  country  cannot  be  set  up  against  the  legal 
presumption  that  Michaelmas  means  any  other  day  than 
the  29th  of  September.  You  must  show  by  direct  evidence 
that  this  was  an  Old  Michaelmas  tenancy. 

This  evidence  was  then  given  and  the  jury  found  a 

Verdict  for  the  plaintiffs. 
Keane  and  Couch  for  the  plaintiffs. 
D.  Brown  for  the  defendants  (a). 

(a)    In   Michaelmas  term   last,  ment  was  delivered,  the  case  bav- 

Brown  obtained  a  rule  nisi  in  pur-  ing  been  compromised.     As  to  the 

suance  of  the  leave  reserved  for  a  point  reserved,  see  Doe  ▼.  Webber, 

new  trial,  on  the  ground  of  misdi-  1  A   &  E.  733;  Doe  v.  Williams, 

rection.      Cause  was  shown  in  the  6  B.  &  C.  41. 
course  of  the  term,  but  no  judg- 
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1860.  . 

v^vW  Ipswich,  coram  Pollock,  C.  B.  (a). 

FEGGETT  v.  BARKER. 

In  an  action       JlHE  first  count  id  this  action  was  for  an  assault, 
priaoninent,"  The  second  count  for  causing  a  policeman  to  take  the 

with  a  plea  of    defendant  into  custody  and  detain  him  on  a  charge  of  felony. 

justification,  m  J  ##  . 

alleging  certain      The  third  count  was  for  a  malicious  prosecution, 
piciou,  plea  The  defendant  pleaded  first,  not  guilty. 

bram^deVby       Secondly,  that  the  defendant's  barley  had  been  stolen 
alleging  others   from  him,  and  was  found  concealed  in  the  plaintiff's  barn: 

not  put  for-  r 

ward  before.        and, 

That  the  plaintiff  falsely  asserted  the  barley  to  be  his, 
and  refused  to  give  any  satisfactory  account  of  how  he 
came  by  it ;  and  the  defendant  having  reasonable  and  pro- 
bable cause  for  suspecting,  and  in  fact  suspecting,  that  the 
plaintiff  was  the  person  who  had  feloniously  stolen  the 
barley,  gave  him  into  custody,  &c. 

The  evidence  of  the  plaintiff  was,  that  the  defendant 
came  with  a  policeman  to  his  house  and  asked  to  see  his 
barley ;  that  he  showed  them  the  barley  which  was  not 
in  any  way  concealed ;  and  that  the  policeman  took  a 
sample  of  it ;  and  that  he  was  afterwards  given  into  custody 
by  the  defendant. 

The  policeman  was  called  by  the  defendant,  and  was 
asked  whether,  before  the  defendant  gave  the  plaintiff  into 
custody,  he  (the  policeman)  had  not  by  the  plaintiff's 
directions  compared  the  sample  of  the  plaintiff's  barley 
with  the  barley  of  the  defendant. 

O'Malley,  for  the  plaintiff,  objected  that  this  evidence 
was  not  admissible  under  the  second  plea,  as  it  was  not 
one  of  the  grounds  of  suspicion  mentioned  in  the  plea. 

Pollock,  C.  B.,  so  held. 

Keane,  for  the  defendant,  applied  for  leave  to  amend  the 
plea  by  inserting  this  ground  in  it. 

(a)  Reported  by  H.  Markby,  Esq. 
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Pollock,  C.  B.  (after  consulting  Erle,  C.  J.),  aaid  • —        186°- 

I  bad  no  doubt  myself  about  the  propriety  of  refusing  the      p 

application  made  on  the  part  of  the  defendant,  but,  as  I  v. 

had  an  opportunity  of  consulting  my  brother  Erle,  I  have 

done  so,  and  he  entirely  agrees  with  me.     Any  person  has 

by  law  the  power  to  act  on  a  well-grounded  suspicion ; 

that  a  felony  has  been  committed  by  giving  the  suspected 

party  into  custody.    But  the  grounds  must,  if  they  be  relied 

on  as  a  defence  to  an  action  of  this  kind,  be  stated  in  the 

plea  and  proved  as  stated.    Here  the  defendant  has  stated 

his  grounds  of  suspicion  in  the  plea  as  something  different 

from  that  upon  which  he  now  seeks  to  rely  on.     I  have  no 

doubt  that  I  am  right  in  saying  that  he  cannot  be  allowed 

to  do  this,  especially  as  the  circumstances  must  all  have 

been  prominently  before  the  parties  at  the  time  the  plea 

was  pleaded. 

Verdict  for  the  defendant. 

O'Malley  and  Couch  for  the  plaintiff. 
Keane  for  the  defendant. 


At  Chambers,  coram  Blackburn,  J. 

REGINA  v.  THE  MASTER  AND  WARDENS  OF 
THE  SADDLERS'  COMPANY. 

JM-ANDAMUS  to  restore  an  assistant,  return  and  traverse  A  shareholder 
thereto,  ending  in  a  special  verdict,  on  which  the  Court  of  {^company. 
Queen's  Bench  gave  judgment  in  favour  of  the  prosecutor     Members  of 

°         J      °  r  a  corporation, 

and  awarded  a  peremptory  mandamus;    the  defendants  holding  office 
brought  error  and  put  in  bail,  the  bail  being  two  of  the  be  bail 'for  the 
wardens  of  the  company.  %£*£$' 

Summons  to  set  aside  the  bail  on  the  ground  of  their  by  the  corpora- 

two- 
being  wardens,  also  two  of  the  plaintiffs  in  error,  and  two 

of  the  persons  to  whom  the  peremptory  mandamus  would 

be  directed  if  issued. 


CASES  AT  CHAMBEES: 


1*6& 


%*JGt9A 

ft. 

Tut  Mamtem 

a%v  Wauvzm* 

arm 


Couta%i. 


H.  F.  Gibbons,  in  rapport  of  tbe  nmoom. — The  Com- 
moo  Law  Procedure  Act,  1852,  sect.  151,  provides  that  die 
person  in  whose  name  error  be  brought,  together  with  two 
or  more  sufficient  sureties,  shall  be  bound  to  die  party  for 
whom  judgment  is  given,  otherwise  execution  shall  not  be 
stayed*  The  statute  clearly  means  two  persons  independent 
of  the  plaintiff  in  error,  here  the  bail  are  constituent  mem- 
bers of  the  corporation,  and  to  a  certain  extent  identical 
with  the  plaintiff  Money  cannot  be  paid  into  Court  in 
lieu  of  bail  in  error  unless  by  consent  (a),  so  there  can  be 
no  substitution  for  independent  bail. 

Prentice,  contra,  was  not  called  on. 

Blackburn,  J. — It  is  not  pretended  that  the  bail  are 
not  responsible  persons,  and  I  know  of  no  authority  to 
show  that  a  shareholder  in  a  railway  company  cannot  be 
bail  for  the  company,  none  has  been  cited.  I  will  therefore 
make  an  authority,  and  refuse  an  order. 

Summons  dismissed. 

(«)  Collins  y.  Gwynmt,  2  Moo.  &  Sc.  775. 


Central  Criminal  Court,  coram  Pollock,  C.B.,  Martin,  B. 

and  Hill,  J.  (a). 

REGINA  v.  WILLIAM  DAVISON. 
Where  •  man     JLrlE  prisoner  was  indicted  at  the  last  adjourned  General 

was  indicted,  ■  .  .  , 

pleaded  not  Quarter  Sessions  for  the  county  of  Middlesex  for  indecently 
given  in  charge  assaulting  a  little  girl,  and  pleaded  not  guilty.  The  jury 
rrttredto'deK-  h*?0™  whom  he  was  tried,  after  remaining  in  consultation 
berate,  and        a  considerable  time,  were  brought  into  Court,  and  then 

bad  not  agreed  ° 

upon  a  verdict   stated  to  the  presiding  magistrate  that  they  had  not  agreed, 

by  the  time  all 

the  rest  of  the  («)  Reported  by  W.  Lovesey,  Esq. 

buniness  before 

the  Court  wai  finished,  when  they  were  discharged  by  the  presiding  Judge,  and  the  prisoner 
remanded  : — Held,  that  the  dismissal  of  the  jury  was  not  equivalent  to  an  acquittal,  and  that 
the  prisoner  might  lawfully  be  put  upon  his  trial  a  second  time. 
Tne  same  rule  prevails,  whether  in  cases  of  misdemeanor  or  felony. 
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and  were  not  likely  to  agree,  upon  their  verdict.     Upon        1860. 
this,  all  other  business  at  the  sessions  being  disposed  of, 
the  presiding  magistrate,  in  the  exercise  of  his  discretion,  ». 

discharged  them;  and  the  case  having  been  removed  by      Davison. 
certiorari  to   the   Central   Criminal   Court,   the  prisoner 
pleaded  to  a  similar  indictment  the  following  plea : — 

"  The  said  William  Davison,  &c,  &c,  saith,  that  our 
sovereign  lady  the  Queen  ought  not  further  to  prosecute 
the  said  indictment  against  the  said  William  Davison,  be- 
cause he  saith  that  heretofore  at  the  adjourned  General 
Quarter  Sessions  of  the  Peace  holden  at  Westminster,  in 
and  for  the  county  of  Middlesex,  before  William  Henry 
Bodkin,  Esq.,  Joseph  Payne,  Esq.,  and  others  the  justices 
of  the  peace,  being  then  and  there  duly  assembled  to  hold 
the  adjourned  Quarter  Sessions  of  the  Peace  in  and  for 
the  said  county,  &c,  a  jury  of  twelve  good  and  lawful 
men  were  then  and  there  duly  empannelled  and  sworn  to 
try  the  issue  above  knit  or  joined  between  our  sovereign 
lady  the  Queen  and  the  said  William  Davison;  and  the 
jurors  so  sworn  and  empannelled  were  then  and  there  duly 
charged  with  the  said  William  Davison,  who  was  then  and 
there  duly  given  in  charge  to  the  said  jury  so  sworn  and  em- 
pannelled as  last  aforesaid  ;  and  the  said  William  Davison 
was  then  and  there  duly  given  in  charge  to  the  said  jury, 
and  the  said  clerk  of  the  Crown  did  then  and  there  pro- 
duce divers,  to  wit,  four  witnesses  for  and  in  behalf  of  our 
said  lady  the  Queen,  who  were  then  and  there  duly  sworn, 
and  who  then  and  there  gave  evidence  to  the  said  Court 
and  to  the  said  jury  so  sworn  and  empannelled  and 
charged  with  the  said  William  Davison  touching  the  said 
supposed  misdemeanors;  and  the  said  William  Davison 
further  says,  that  the  said  jurors  so  sworn  and  empannelled 
as  last  aforesaid  were  then  and  there,  and  after  they  were 
so  charged  with  the  said  William  Davison  as  last  afore- 
said, discharged  of  him  the  said  William  Davison,  not  by 
reason  of  any  fatality  or  misconduct  or  request  of  him  the 


262 


CASES  AT  THE 


1860. 


Reoina 

V. 

William 
Davison. 


said  William  Davison,  or  for  or  by  reason  of  any  fatality 
or  evident  necessity  of  them  the  6aid  jurors  so  sworn  and 
empannelled  as  aforesaid  or  of  any  of  them,  or  for  and  by 
reason  of  any  accident  or  physical  or  mental  infirmity  or 
illness  of  tbem  the  said  jurors  so  sworn,  &c.  or  any  of  them, 
or  of  the  said  justices  of  the  peace  or  either  of  them,  or  for 
or  by  reason  of  any  other  sufficient  or  legal  cause  whatever ; 
and  notwithstanding  that  the  said  William  Davison  did  then 
and  there,  by  William  Campbell  Sleigh  and  John  Best,  of 
counsel  for  him  the  said  William  Davison,  object  to  and 
urge  before  the  said  William  Henry  Bodkin,  Esq.,  Joseph 
Payne,  Esq.,  and  others,  being  justices  of  the  peace  for 
the  said  county,  that  such  discharge  of  the  said  jury  was 
unnecessary  and  would  be  illegal,  and  notwithstanding  the 
non-consent  of  the  said  William  Davison  in  that  behalf; 
and  this  the  said  William  Davison  is  ready  to  verify. 
Wherefore,  &c,  &c. 

Replication  :  And  hereupon  Henry  Avory,  clerk  of  the 
said  Central  Criminal  Court,  who  prosecutes  for  our  said 
lady  the  Queen  in  this  behalf,  says,  that  by  reason  of  any- 
thing in  the  said  plea  of  the  said  William  Davison  above 
pleaded  in  bar  our  said  lady  the  Queen  ought  not  to  be 
precluded  from  prosecuting  the  said  indictment  against  the 
said  William  Davison,  because  he  says  that  the  said  jurors 
so  empannelled,  sworn  and  charged  as  aforesaid  were 
sent  to  and  remained  in  their  jury  room  for  a  long  space 
of  time  deliberating  upon  their  verdict ;  and  the  said  jurors, 
after  the  lapse  of  the  said  long  space  of  time,  came  into 
Court  and  said  they  had  not  agreed  upon  their  verdict,  and 
that  they  were  not  likely  to  agree  upon  their  said  verdict; 
whereupon,  all  other  business  before  the  said  justices 
having  come  to  a  conclusion,  the  said  justices  then  ex- 
amined into  the  premises,  and  in  the  exercise  of  their  dis- 
cretion, and  in  pursuance  of  law,  discharged  the  said 
jurors  from  giving  a  verdict. 
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Demurrer, 

Sleigh  for  the  prisoner.  —  The  replication  is  bad,  and 
the  prisoner  is  entitled  to  his  discharge.    In  Co.  Lilt.  227  b, 
it  is  said,  "  A  jury  sworn  and  charged  in  case  of  life  or 
member  cannot  be  discharged  by  the  Court  or  any  other, 
but  they  ought  to  give  a  verdict."    And  to  the  same  effect 
is  the  passage  in  the  3rd  Inst  110,"  To  speak  it  here  once 
for  all,  if  any  person  be  indicted  for  treason,  or  of  felony 
or  larceny,  and  plead  not  guilty,  and  thereupon  a  jury  is 
returned   and    sworn,  their  verdict   must   be   heard,  and 
they  cannot  be  discharged."     And  the  rule  laid  down  in 
4  Black.  Com.  360,  is,  that  a  jury  cannot  be  discharged, 
except  in  case  of  necessity,  until  after  verdict.    The  case  of 
Conway  and  Lynch  v.  The  Queen  (a)  is  a  direct  authority 
in  favour  of  the  prisoner.     In  Newton  s  Case(b)  it  was  no 
doubt  held,  that,  whether  or  not  the  Judge  was  justified  in 
discharging  the  jury,  the  discharge  was  not  equivalent  to 
an  acquittal,  and  that  the  prisoner  was  properly  detained 
in  custody.     There  Erie,  J.,  says,  "  Taking  the  rule  to  be 
correctly  laid  down  by  Blackstone,  the  only  question  ap- 
pears to  be,  what  is  meant  by  '  necessity'  in  the  exception  ? 
I  think  it  means,  not  an  absolute  impossibility  to  avoid 
discharging  the  jury,  but  need   in  a  high  degree  ;"  and 
Coleridge,  J.,  says,  "  The  true  question,  I  think,  in  all 
such  cases  is,  whether  the  whole  circumstances  of  the  case 
were  such  as  to  make  the  act  of  the  Judge  in  discharging 
the  jury  a  proper  exercise  of  his  judicial  discretion."    Now 
here  the  jury  should  not  have  been  discharged  except  for 
reasons  of  fatality  or  of  urgent  and  evident  necessity,  and 
it  is  contended  that  the  facts  establishing  such  necessity 
should  in  some  way  appear  upon  the  record. 

The  rule  of  law  is  clear  that  "  necessity"  must  exist,  and 
inasmuch  as  the  replication  sets  forth  no  facts  from  which 
necessity  can  be  inferred,  the  prisoner  is  entitled  to  judg- 
ment.— [Martin,  B.— The  Judge  has  a  discretionary  power, 
(a)  7  Irish  Law  Rep.  149.  (6)  13  Q.  B.  716. 

VOL.  II.  T  F.F. 
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and  has  exercised  it.  Do  you  ?ay  that  error  will  He  from 
his  discretion?] — He  also  cited  Rex  v.  Cobbetl  (a) ;  W kite- 
bread  v.  Fenwick(b);  Rex  v.  Shields  (c). 

/*.  //.  Lewis,  for  the  Crown,  was  not  heard. 

Pollock,  C.  B. — We  are  all  of  opinion  that  it  is  un- 
necessary to  hear  further  argument  The  question  is, 
whether  the  plea  is  sufficient,  and  Mr.  Sleigh  chiefly  relies 
on  the  case  of  Conway  and  Lynch  v.  The  Queen.  Now, 
though  it  has  no  doubt  been  laid  down  in  the  text  books 
that  a  jury  cannot  be  discharged  except  under  certain  cir- 
cumstances, it  does  not  appear  that  prior  to  that  case  the 
improper  discharge  of  a  jury  was  ever  made  the  subject  of 
a  plea.  I  may  observe  that  in  that  case  the  Irish  Court 
of  Queen's  Bench  were  not  unanimous;  and  therefore,  if 
the  necessity  arose,  I  should  consider  that  we  were  quite 
at  liberty  to  review  it ;  but  it  is  observable  that  the  case 
before  them  was  one  of  felony,  the  present  being  one  of 
misdemeanor  only.  But  we  are  of  opinion,  generally,  that 
where  a  Judge  has  exercised  his  discretion,  that  discretion 
is  not  to  be  made  the  subject  of  question.  It  cannot  be 
ground  for  error,  nor  can  it  be  traversed  before  a  jury. 
It  seems  to  me,  therefore,  that  the  plea  the  prisoner  has 
placed  upon  the  record  is  bad,  and  that  he  must  yet  answer 
the  charge  against  him. 

Martin,  B. — I  think  this  case  might,  if  necessary,  be 
distinguished  from  Conway  and  Lynch  v.  The  Queen,  on 
the  ground  that  that  was  a  case  of  felony,  and  this  one  of 
misdemeanor.  It  is  in  the  highest  degree  indispensable 
that  Judges  should  be  persons  in  whose  discretion  reliance 
may  be  placed,  and  I  cannot  by  possibility  see  how  such 
a  plea  as  the  present  can  be  good.  If  the  arguments  on 
behalf  of  the  prisoner  be  correct,  and  the  circumstances  on 


(a)  3   Chitty's   Burn,   974,   tit. 
"  Jurors,"  29th  edit. 

(h)  7  Howell's  St.  Trials,  311. 


(c)  28  Howell's  St  Trials,  619, 
646,  647. 
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which  that  discretion  is  grounded  are  to  be  stated  in  the         1860. 
pleadings,  the  difficult  question  arises,  how  is  it  to  be       >^/^^ 
tried  ?     Is  it  to  be  tried  by  a  jury,  or  can  it  in  any  way  be  v. 

made  the  subject  of  appeal  ?     Both  tribunals  are  equally      Davison. 
incompetent  to  deal  with  such  a  matter.     The  fact  is,  a 
Judge  is  bound  honestly  to  exercise  his  judicial  discretion, 
and  against  that  discretion  nothing  can  be  heard. 

Hill,  J. — I  am  of  the  same  opinion.  I  take  the  rule  to 
be,  that  the  presiding  Judge  at  the  trial  is  the  sole  arbitrator 
of  all  matters  before  him,  and  that  his  discretion  is  not  in 
any  way  to  be  made  the  subject  of  review.  I  adopt  the  posi- 
tion laid  down  by  Mr.  Justice  Crompton  in  his  judgment  in 
Conway  and  Lynch  v.  The  Queen.  He  says,  "  Two  men — 
two  Judges— might  differ  as  to  the  occurrence  of  a  necessity, 
and  as  to  the  course  to  be  taken  with  a  disagreeing  jury 
in  a  particular  case;  but  still  it  is  the  presiding  Judge, 
and  he  alone,  who  is  to  decide  (without  the  interference  of 
a  jury  or  any  other  authority)  whether  a  case  of  necessity 
has  arisen  or  not;  this  he  does  of  course  upon  his  judicial 
oath  and  his  personal  responsibility.  So  far,  then,  it  is 
clear  that  the  Judge  has  a  discretion  to  exercise;  where  is 
the  legal  limit  of  his  power  to  be  fixed  ?  The  prisoner's 
counsel  could  not  fix  it;  the  Judges  in  Kinlocfis  Case  and 
Sir  M.  Foster  say  it  cannot  be  fixed.  I  need  scarcely  add 
that  I  cannot  fix  it."  I  think  this  passage  contains  a 
correct  exposition  of  the  law,  that  it  is  applicable  to  the 
case  before  us,  and  that  therefore  the  plea  is  bad. 

The  prisoner  was  afterwards  tried  and  acquitted. 


t2 


Vacation. 


tried  the  case. 
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Judges7  Chambers,  coram  Bytes,  J. 

SALISBURY  v.  GLADSTONE  and  others. 
Bill  of  excep-    JidECTMENT  on  a  forfeiture  by  reason  of  copyholders 

tion»  amended  . 

by  Judge  who    having  dug  clay  and  made  bncks. 

The  case  had  been  tried  by  Bylbs,  J.,  and  bill  of  excep- 
tions tendered,  which,  having  been  duly  sealed,  bad  come 
on  to  be  argued,  but  turned  out  to  be  defective  in  a  cer- 
tain pointy  and  it  was  referred  to  the  same  Judge,  to  amend. 

T.  Jones  for  the  plaintiff. 

Baylis  for  the  defendants. 

Byles,  J.,  made  the  amendment  as  prayed  (a). 

(a)  The   222nd  section   of  the  from  his  notes:  XXu'n/ryv.  Brockle- 

C.  L.  P.  Act,  1852,  has  the  largest  hurst,  3  Exch.691.     And  as  to  any 

possible  word  "  proceedings."  The  points  taken  at  a  trial,  his  note  is 

Judge  who  has  tried  a  cause  alone  conclusive ;    Bikker  v.  Beaton,  29 

has  authority  to  amend  the  pottea  L.  J.,  Exch.  121. 


Coram  Willes,  J. 
TURNER  v.  BARNES. 

Vacation.        fr\ 

An  order  di-      JL  ROVER  and  detinue. 

[ssuesginriaw°         Pleas :  not  guilty  and  not  possessed,  and  a  special  plea 

before  issues      0f  jUsti6cation  under  a  deed. 

in  fact,  refused,        J 

it  not  appear-         Replication  setting  out  the  deed. 

former  would  Demurrer  and  rejoinder,  that  default  had  been  made 

fhe^qTeTtfons     *D  Payment  "°f  money  under  the  deed.      Demurrer  and 

between  the         issue  (a), 
parties. 

Summons,  on  the  part  of  the  defendant,  for  an  order  di- 
recting that  the  issues  in  law  should  be  first  argued,  before 
the  trial  of  the  issues  in  fact,  in  order  to  avoid  delay. 

Baylis  for  the  plaintiff. 

Field  for  the  defendant. 

(a)  C.  L.  P.  Act,  1852,  s.  80.     See  Finlason's  Edit.  (1860),  p.  94. 
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Wille8,  J.  (to  the  defendant).— Will  you  abandon  the         1860. 
issues  in  fact?  _, 

Turner 

Field  refused  to  do  this;  whereupon,  Barnes. 

Willes,  J.,  declined  to  make  the  order,  adhering  to  the 
principle  of  Burdett  v.  Coleman  (a),  where  the  Court 
stayed  second  and  third  actions ;  the  demurrer  in  the  first 
raising  the  whole  question  between  the  parties. 

(a)  13  East,  27. 


Coram  Byles,  J. 
CHAMBERLAIN  v.  STREATHER(a). 

JLHIS  was  an  action  brought  against  a  cab  proprietor  by  The  nisi  prim 

br        1  .        1  •     ••  record  ordered 

man,  For  damaging  his  licence.  t0  bc  amended 

The  declaration  alleged  that  the  plaintiff  had  been  em-  f°  a8  t0,ma.kf 

0  r  it  accord  with 

ployed  by  the  defendant  to  act  as  driver  of  a  cab  of  the  the  pleadings 

defendant's,  and  the  plaintiff  thereupon,  in  pursuance  of 

the  provisions  of  the  statute  in  that  behalf,  delivered  his 

licence  to  the  defendant,  to  be  by  him  retained  while  the 

plaintiff  remained  in  his  service ;   and  that,  while  the  said 

licence  was  in  the  defendant's  possession,  the  defendant 

made  certain  signs,  marks  and  writings  with  coloured  ink 

upon  the  said  licence,  intending  thereby  to  represent  the 

plaintiff  as  an  unfit  and  improper  person  to  act  as  a  driver 

of  cabs,  whereby,  &c. 

In  the  issue  delivered,  and  the  record  of  the  cause  en- 
tered for  trial,  it  was  found  that  the  following  words  were 
introduced  in  the  statement  of  grievances  in  the  declara- 
tion:  "And  wrongfully  and  unjustly  damaged  the  said 
licence,  intending  thereby  to  render  the  same  wholly  useless 
and  of  no  effect  to  the  plaintiff." 

A  summons  was  taken  out  on  behalf  of  the  plaintiff,  calling 
on  the  defendant  to  show  cause  why  the  issue  and  record 
should  not  be  amended  by  striking  out  the  words  which 
had  been  added. 

(a)  Reported  by  F.  H.  Gibbons,  Esq. 


258 


CASES  AT  THE 


1860. 


Chamberlain 

v. 

Streather. 


Mathew,  in  support  of  the  summons,  referred  to  Bust 
v.  Hancock  (a)  and  Suher  v.  Neale  (J). 

Byles,  J.,  made  the  order,  the  costs  of  the  amendment 
to  be  defendant's  costs  in  the  cause  in  any  event,  and  ex- 
pressed a  doubt  whether,  if  the  cause  had  been  tried  and  a 
verdict  had  for  the  plaintiff,  the  proceedings  might  not  have 
been  set  aside,  and  the  plaintiff  compelled  to  pay  the  costs 
of  the  trial. 


(a)  Ante,  p.  57. 


(/»)   1  Exch.  468. 


Vaeat 


Coram  Wilde,  B* 
Re  ELIZABETH   DALEY. 

Habeas  corpus     MJ  A.  Y  applied  (a)  for  a  writ  of  habeas  corpus  to  be  directed 

^licatioVof6  to  the  matron  and  secretary  of  the  Refuge  for  Houseless 
agister  of  an  and  Destitute  Children,  and  Ragged  and  Industrial 
under  fourteen,  Schools,  19,  Broad  Street,  Bloomsbury,  commanding  them 
from^nYsy^  *°  produce  before  him  Elizabeth  Daley,  with  the  cause  of 
lum  where  the    ner  detention  in  the  said  refuge. 

applicant  was  " 

denied  access         He  applied  upon  an  affidavit  of  the  elder  sister  of  Eliza* 

beth  Daley,  and  of  her  solicitor  (ft). 

The  affidavit  of  the  sister  stated  : — That  she  was  of  the 
age  of  twenty-four  years,  and  that  she  had  lived  in  her 
present  place  of  service  for  fourteen  months  last  past,  and 
that  her  sister  Elizabeth  Daley  was  then  in  the  sixteenth 


to  her. 


(a)  In  Vacation,  such  a  motion 
at  common  law  can  be  made  before 
a  single  Judge ;  vide  Brown  v.  Git' 
borne,  2  D.,  N.  S.  963. 

(b)  Where  access  is  denied  to  a 
person  alleged  to  be  detained,  so 
that  there  are  no  instructions  from 
the  prisoner,  the  application  may 
be  made  by  any  near  friend  or  re- 
lative, on  an  affidavit  setting  forth 
the  reasons  for  its  being  so  made  ; 
vide  Re  Thompson,  Exch.,  M.  T. 


1 860.  It  has  indeed  been  held  that 
the  application  could  not  be  made 
by  a  mere  stranger,  as  where  it  was 
made  by  the  secretary  of  the  Luna- 
tics' Friend  Society.  See  Re  Fitz- 
gerald, 2  C.  L.  R.  180.  It  should 
seem  that  in  such  cases  it  should  be 
made  by  the  Attorney-General,  re- 
presenting the  Crown  in  its  capacity 
as  parens  patria,  as  in  the  case  of 
infants,  or  of  charities  where  the 
public  are  interested. 
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year  of  her  age.     That  her  father  died  in  or  about  the  year         I860. 

1860,  leaving  her  mother  and  four  children  of  him  and  her 

said  mother  him  surviving,  and  that  her  mother  died  in  the     Elizabeth 

.  .  .  Dally* 

year  1861.  leaving  the  said  four  children  her  surviving,  and 

that  her  said  father  and  mother  lived  and  died  members  of 
the  Roman  Catholic  Church,  and  brought  up  their  children 
in  the  same  faith.  That,  upon  the  death  of  deponent's 
mother,  the  younger  sister,  Elizabeth  Daley,  was  in  conse- 
quence of  her  illness  taken  into  the  infirmary  attached  to 
the  Marylebone  Workhouse,  and  remained  there  about 
eighteen  months,  when  she  was  discharged  therefrom,  and 
from  that  time  deponent  took  charge  of  her  said  sister,  and, 
with  the  assistance  of  another  sister  and  of  friends,  sup- 
ported her,  and  educated  her  in  the  faith  of  her  father  and 
mother,  until  about  two  years  and  a  half  ago,  when, 
through  temporary  distress,  deponent  was  compelled  to 
place  her  said  younger  sister,  Elizabeth  Daley,  then  of  the 
age  of  thirteen  years,  in  St.  Margaret's  Workhouse,  West- 
minster, and  that  she  then  stated  to  the  officers  of  the  said 
workhouse  that  it  was  only  on  account  of  temporary  diffi- 
culties that  she  was  compelled  to  place  her  in  the  said 
workhouse,  and  that  she  should  shortly  remove  her  there- 
from, to  which  no  objection  was  made.  That  her  said 
sister  was  almost  immediately  thereafter  removed  into  the 
workhouse  of  the  parish  of  St.  Marylebone.  That,  about 
two  months  after  so  placing  her  said  sister  in  St.  Margaret's 
Workhouse  as  aforesaid,  deponent  applied  to  the  Board  of 
Guardians  of  the  St.  Marylebone  Workhouse  for  leave  to 
remove  her,  having  in  the  meantime  found  a  school  where 
she  would  place  her,  and  where  she  would  be  properly 
maintained  and  educated  in  her  own  religion,  of  all  which 
deponent  then  informed  the  said  parties.  This  application 
was  refused,  except  upon  the  terms  of  deponent's  procuring 
the  guarantee  of  some  approved  person  that  her  said  sister 
should  not  again  become  chargeable  to  the  parish  while 
she  was  under  a  certain  age.     That  deponent  was  unable 
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1860.  to  procure  any  person  to  become  so  bound,  until  about  a 
Z*~*  year  ago,  when  a  person  offered  to  take  her  said  sister  and 
Elizabeth  apprentice  her  to  her  trade  of  laceraaker,  which  offer  de- 
ponent then  accepted,  and  immediately  applied  again  to 
the  said  board  of  guardians  for  leave  to  remove  her  said 
sister.  Deponent  then  found  that  her  said  sister  had  been 
removed  by  some  person  or  persons,  to  her  unknown,  from 
the  said  workhouse,  and  had  been  placed  by  him  or  them 
at  some  school  in  the  Marylebone  Road.  Deponent  im- 
mediately, accompanied  by  the  said (the  person  who 

was  willing  to  apprentice  her),  applied  at  the  said  school 
for  leave  to  remove  her  said  sister  for  the  purpose  of  ap- 
prenticeship as  aforesaid,  but  the  matron  of  the  said  school 
refused  to  allow  deponent  even  to  see  her  said  sister,  and 
refused  to  say  when  she  would  be  discharged  from  the  said 
school.    That  deponent  went  again  to  the  said  school  about 
three   months   after  the   last-mentioned   application,   but 
found    that   her  said  sister  had  been  removed  from    the 
said  Marylebone  Road,  and  that  although  she  made  many 
inquiries,  and  caused  others  to  be  made,  she  was  wholly 
unable  to  discover  to  what  place  or  by  whom  she  had  been 
so  again  removed.     That  about  the  commencement  of  this 
present  month    of  October,  having  received   information 
which  induced  deponent  to  believe  that  an  institution  called 
the  "  Refuge  for  Houseless  and    Destitute  Children,  and 
Ragged    and    Industrial    Schools,"   situate   at  19,  Broad 
Street,  Bloomsbury,  was  connected  with  the  said  school  in 
the  Marylebone  Road,  she,  on  the  2nd  inst.,  called  at  the 
said  institution,  when  the  matron  informed  deponent  that 
a  girl  named  Daley  had  been  sent  there  from  Tonbridge 
Wells,  to  be  shortly  shipped  to  Tasmania;  that  deponent 
then  saw  the  said  girl  in  the  presence  of  the  said  matron, 
and  found  that  the  said  girl  was  her  said  sister  Elizabeth, 
and  on  deponent  asking  her  why  she  was  going  abroad, 
she  stated  that  she  thought  her  family  had  given  her  up, 
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and  that  she  might  as  well  go  as  stay  ;  but  now,  that  she        1860. 
had  seen  deponent,  she  did  not  wish  to  go  abroad.     The 
same  evening  deponent  saw  her  said  sister  again  in  the     Elizabeth 
presence  of  the  said  matron  and  of  a  friend  of  deponent's, 
who  also  asked  the  said   Elizabeth   Daley  why  she  was 
going  away,  and  that  she  replied  "  that  she  had  been  much 
persuaded  by  the  matron  at  Tonbridge  Wells,  but  that  she 
had  always  said  she  would  not  go  without  seeing  her 
sister/9     Deponent  then  asked  her  said  sister  whether  she 
would  wish  to  come  with  her,  when  she  replied,  "  I  should 
only  be  too  happy/1  That  her  said  sister  then  told  deponent 
that,  although  a  Catholic,  she  was  compelled  to  attend  the 
services  of  the  Established  Church.     That,  having  reason 
to  fear  after  the  difficulty  that  deponent  had  had  in  finding 
her  sister,  and  the  obstacles  that  had  been  put  in  the  way 
of  her  removing  her  from  the  said  workhouse  and  from  the 
said  schools  in  the  Marylebone  Road,  that  her  said  sister 
might  be  again  put  out  of  the  way  and  removed  to  Tas- 
mania, deponent   then,  under  the  advice  of  friends,  in- 
structed  her  solicitors  to  take  such  measures  as  would 
enable  her  said  sister  to  leave  the  said  refuge  if  she  thought 
fit.     That  deponent  was  in  a  position  to  support  her  said 
sister  until  she  could  obtain  a  situation  for  her,  until  which 
time  she  had  the  leave  of  her  master  for  her  said  sister  to 
reside  with  her  at  his  house.     That  deponent  verily  be- 
lieved that  her  said  sister  was  detained  in  the  said  refuge 
against  her  will,  and  that  she  made  the  application  for  a 
habeas  on  behalf  of  the  said  Elizabeth  Daley. 

The  affidavit  of  the  solicitor  stated,  that  on  the  1 1th  day 
of  October  instant,  he  was  informed  of  the  circumstances 
under  which  Elizabeth  Daley  was  detained  in  the  refuge, 
and  was  instructed  to  make  application  for  her  to  be 
allowed  to  leave  if  she  thought  fit.  That  accordingly  he, 
on  the  same  day,  called  at  the  said  refuge,  and,  upon  ask- 
ing to  see  the  matron  thereof,  he  saw  instead  a  person  who 
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1859.        was  represented  to  be  the  under-teacher,  and  after  explain* 

„  ing  to  her  the  object  of  his  application,  and  learning  from 

Elizabeth     her  that  the  said  Elizabeth  Daley  had  been  sent  to  the  said 

DlLEY  _ _ 

refuge  with  the  object  of  being  shipped  to  Tasmania,  he 
was  referred  by  her  to  Mr.  William  Williams,  the  secretary 
of  the  said  refuge,  living  at  No.  10,  Hart  Street,  Blooms* 
bury  Square.  That  he,  on  the  same  day,  called  on  the 
said  William  Williams,  and  stated  that  the  elder  sister, 
after  seeking  for  her  younger  sister,  the  said  Elizabeth 
Daley,  for  a  considerable  time,  had  only  a  few  days  pre- 
viously discovered  her  to  be  in  the  said  refuge,  and  on  the 
eve  of  shipment  for  Tasmania ;  and  that  the  said  elder 
sister  was  very  anxious  for  the  said  Elizabeth  Daley  to  be 
allowed  to  leave  the  said  refuge  if  she  so  thought  fit,  and 
that  deponent  was  informed  that  the  said  Elizabeth  Daley 
was  also  anxious  to  do  so.  That  the  said  William  Williams 
replied  that  the  said  elder  sister  had  taken  no  interest  in 
*  the  said  Elizabeth  Daley,  and  that  deponent's  information 
as  to  the  wishes  of  the  latter  was  not  correct.  That  depo- 
nent explained  to  the  said  William  Williams  the  reason  of 
the  said  elder  sister  not  having  been  able  to  discover  the 
said  Elizabeth  Daley,  and  that  he  requested  to  be  allowed 
to  have  an  opportunity  of  seeing  the  said  Elizabeth  Daley 
for  the  purpose  of  ascertaining  from  her  what  were  her 
wishes ;  but  the  said  William  Williams  refused  the  appli- 
cation. But,  on  deponent's  subsequently  alluding  to  pro* 
ceedings  being  taken  in  this  Court,  and  saying,  "  Now,  let 
me  clearly  understand,  you  distinctly  refuse  to  allow  the 
girl's  elder  sister  to  see  her  in  my  presence,  to  ascertain 
whether  it  is  her  wish  to  remain  in  the  refuge  or  not,"  the 
said  William  Williams  stated  that  the  only  visiting  day 
was  the  first  Monday  in  the  month,  and  that  the  said 
Elizabeth  Daley  could  not  be  seen  at  any  other  time. 

Upon  these  affidavits  the  Judge  immediately  directed  a 
writ  of  habeas  carpus  to  issue,  and  the  girl  to  be  produced 


JUDGES'  CHAMBERS. 


263 


before  him  on  the  following  Tuesday,  the  16th  of  Oc- 
tober (il). 


(a)  Tbe  next  day,  the  13th  Inst, 
between  two  and  three  p.m.,  die 
writ  was  served  on  the  matron  and 
secretary  of  the  refuge,  and  within 
an  hour  afterwards  it  was  obeyed, 
and  the  girl  was  at  tbe  residence  of 
her  sister.  The  Court  of  Queen's 
Bench,  in  Mich.T.,  I860,  decided, 
with  reference  to  the  Statute  of 
Philip  and  Mary  as  to  the  abduc- 
tion of  girls  under  sixteen,  that  six- 
teen, and  not  fourteen,  as  in  the 
caae  of  boys,  was  the  age  at  which 
a  girl  had  a  right  to  choose  her  re- 
sidence. This  question  could  not 
have  arisen  in  this  case  even  had 


the  writ  been  contested,  for  the  girl 
was  under  fourteen,  and  under  that 
age,  as  established  In  re  Race,  26 
L.  J.,  Q.  B.  169,  a  boy  or  girl  is 
not  sui  juris  even  as  regards  per* 
eonal  liberty,  and  is  not  entitled  to 
choose  a  residence.  Supposing  the 
girl  to  be  under  sixteen  and  the 
parents  dead,  although  the  statute 
of  Philip  only  applies  to  parents,  it 
is  presumed  that,  even  if  its  equity 
did  not  apply  to  near  relatives  in 
toco  parentis,  so  far  as  regards  the 
right  to  custody,  the  Court  would 
never  grant  a  writ  to  remove  a 
minor  into  improper  custody. 


1860. 

Re 

Elizabeth 
Daley. 


In  re  PRICE. 

HABEAS  CORPUS  obtained  on  behalf  of  a  wife 
against  her  husband,  directing  him  to  produce  her  and  re- 
turn the  cause  of  his  detaining  her. 

The  affidavits  in  support  of  the  application  made  by 
friends  of  hers  (a),  stated  that  the  wife  of  her  own  free 
wilt,  and  with  the  consent  of  her  husband,  had  become  an 
inmate  in  the  "  Agapemone"  (b),  that  he  had  seceded  from 
that  institution  and  had  removed  her  from  it  against  her 
will,  and  'that  she  desired  to  return  to  it,  that  he  had  re- 
moved her  by  stratagem  and  detained  her  by  force  in  his 
own  house,  and  that  in  fact  she  was  kept  imprisoned. 

Tindal  Atkinson,  on  behalf  of  the  husband,  read  an  affi- 
davit describing  the  institution  mentioned,  and  denying 


Vacation* 

A  husband  be* 
ing,  until  guilty 
of  cruelty,  or 
until  judicial 
separation,  en- 
titled to  the 
custody  of  his 
wife,  and  to  de^ 
tain  her  if  she 
desires  impro- 
perly to  leave 
him,  a  habeas 
corpus  obtained 
on  her  behalf 
against  him, 
will  be  dis- 
charged in 
such  a  case* 


(a)  See  as  to  this,  the  note  to  the 
previous  case,  and  Re  Thompson, 
Exch.,  M.  T.  1860. 

(6)  See  as  to  this  institution,  tbe 


case  of  Thomas  v.  Roberts,  14  Jur. 
639,  and  Nottidge  v.  Prince,  29 
L.  J.,  Chan.  857. 
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1860.        any  cruelty  (a)  and  any  restraint  or  confinement  beyond 
In  re  Price     w^a^  wa8  necessary  to  prevent  the  wife  from  returning  to 
the  institution  mentioned,  and  contended  that  the  husband 
bad  a  right  to  have  his  wife  in  his  care  and  custody. 

On  the  other  hand  it  was  contended,  that  the  wife,  being 
of  full  age,  was  entitled  to  her  personal  liberty  and  should 
be  allowed  her  own  election  to  depart  from  or  remain  with 
her  husband  (i),  but 

Wildb,  B. — That  would  be  so  if  she  were  in  improper 
custody  (c),  but  primd  facie,  the  proper  residence  of  a  wife 
is  with  her  husband.  No  cruelty  is  shown,  if  there  were, 
probably  no  Court  would  force  her  return  to  him  (rf).  The 
Divorce  and  Matrimonial  Court  Act(e)  provides  her  with 
a  remedy  (/).  This  is  not  an  application  by  the  husband 
to  obtain  the  custody  of  his  wife.  He  has  it :  and,  as 
there  is  no  case  of  cruelty  and  the  conjugal  rights  remain 
unaffected,  he  is  entitled  to  it.  And  if  he  believes,  as  is 
assigned^  that  she  intends  to  leave  him  to  reside  in  an  im- 
proper place,  he  has  a  right  to  restrain  her.  She  must, 
therefore,  return  to  her  husband. 

Writ  discharged  (^). 

(a)  As  to  which,  vide  Neeld  v.  act--"  any  wife  may  obtain  judicial 

Necld,  4  Haggard's  Ecc.  Rep.  263.  separation  for  cruelty,"  and  judicial 

(6)  Rex  v.  Greenhill,  4  Ad.  &  separation  gives  her  the  status  of  a 

£.  634.  feme  sole.    See  Tempany  v.  Hake- 

(c)   Vide  supra,  n  (b).  will,  1  Fost.  &  Fin.  438;  Thomas  v. 

(rf)  Vide  tupru,  n.  (6).  Head,  2  Fost.  &  Fin.  88 

(f)  20  &  21  Vict.  c.  85,  amended  (g)  For  a  report  of  this  very  use- 
by  21  &  22  Vict.  c.  108.  ful  case  the  profession  are  indebted 

(f)  See  sect.  16  of  the  former  to  Mr.  Kemp,  of  the  Home  Circuit. 
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1860. 


Michaelmas 
Term. 


RHODES  v.  BRYANT. 

SUMMONS  to  set  aside  a  judgment  and  execution. 

The  writ  in  this  action  issued,  specially  indorsed,  on  the  Where  appear- 
ance is  entered 
3rd  September,  the  judgment  was  signed  on  the  12th,  after  after  due  time, 

an  appearance  entered  on  the  11th,  but  of  which  there  had  L^men*  °re 
been  no  notice  to  the  plaintiff  (a).     Execution  had  issued  »;gned,  there 

1  should  be  no* 

on  the  19th.  ticeofit. 

On  the  2nd  October  there  had  been  a  summons  to  set 
aside  judgment  and  execution.  There  was  a  contest  of 
testimony  on  the  affidavits,  as  to  whether  the  writ  was 
served  on  the  day  on  which  it  issued,  viz.  the  3rd,  or  on 
the  following  day,  the  4th. 

The  learned  Judge  decided  on  the  affidavits  as  to  that 
question  (i),  determined  it  in  favour  of  the  defendant,  and 
set  aside  the  judgment  as  irregular,  the  time  for  appear- 
ance, that  is,  eight  days  after  the  day  he  considered  the 
day  of  service  (i.  e.  the  4th)  not  having  elapsed. 


(a)  The  C.  L.  P.  Act,  1852,  8. 
27 : — "  In  case  of  non-appearance 
by  the  defendant,  where  the  writ  of 
summons  is  indorsed  in  the  special 
fbrm  ....  it  shall  be  lawful  for  the 
plaintiff,  on  filing  an  affidavit  of 
personal  service,  or  a  Judge's  order 
for  leave  to  proceed  .  .  .  and  a  copy 
of  the  writ  of  summons  [on  which, 
by  sect.  15,  the  person  serving  the 
writ  is  required  to  indorse  the  day 
of  the  service],  at  once  to  sign  final 
judgment  ....  and  the  plaintiff 
may,  upon  such  judgment,  issue 
execution  at  the  expiration  of  eight 
days  from  the  last  day  for  appear- 
ance [reckoned  exclusively  of  the 
first  day  and  inclusively  of  the  last 
(Rule  174,  H.  T.,  1853)],  and  not 
before."  The  sect.  29 :— u  The  de- 
fendant may  appear  at  any  time 
before  judgment,  and  if  he  appear 


after  the  time  specified  ...  he  shall, 
after  notice  of  such  appearance  to 
the  plaintiff  or  his  attorney,  be  in 
the  same  position  as  to  pleadings 
and  other  proceedings  as  if  he  had 
appeared  in  time  [that  is,  before 
the  time  specified  had  expired; 
but]  provided,  that  appearing  after 
the  time  appointed  by  the  writ, 
shall  not  be  entitled  to  any  further 
time  for  pleading  or  any  other  pro- 
ceeding than  if  he  had  appeared 
within  such  time."  See  also  s.  32. 
(6)  No  application  was  made  by 
the  plaintiff  to  offer  the  defendant 
the  alternative  either  of  an  issue  of 
fact  as  to  the  time  of  service,  under 
sect.  40  of  the  C.  L  P.  Act,  1852, 
or  an  oral  examination  before  a 
Judge,  under  sect.  46  of  the  C.  L.  P. 
Act,  1854.  And  on  an  application 
to  the  Court  of  Exchequer  to  set 
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I860. 


Rhodes 

9. 

Bryant. 


Afterwards,  the  matter  having  been  again  referred  to  the 
same  Judge,  on  an  application  to  the  Court,  it  was  now  re- 
heard on  another  similar  summons  (a). 

It  was  urged,  on  the  part  of  the  defendant,  that  the 
judgment  was  irregular,  having  been  after  appearance. 

It  was  contended  on  the  part  of  the  plaintiff  that  this 
did  not  matter,  as  there  had  been  no  notice  of  the  ap- 
pearance (ft). 

The  learned  Judge  having  consulted  Willbs,  J.,  said  he 
thought  that  notice  of  appearance  was  necessary  in  the 
case  (c),  but  he  confirmed  his  order  setting  aside  the  judg- 
ment on  the  facts,  restraining  an  action  which  had  been 
brought. 

Patchelt  for  the  plaintiff. 

Pearce  for  the  defendant 


aside  the  order,  the  Court  threw 
out  that  one  or  other  of  these 
courses  might  have  been  taken  had 
it  been  suggested  at  Chambers ;  but 
as  there  were  additional  affidavits, 
not  of  new  matter  unknown  at 
Chambers,  the  Court  refused  to  en- 
tertain it,  and  referred  it  back  to 
Chambers ;  vide  supra.  See  Motley 
v.  Bloke,  28  L.  J.,  Exch.  35.' 

(a)  It  is  to  be  observed,  that  it  is 
only  by  an  issue  of  fact  that  the 
matter  of  fact  as  to  the  regularity 
of  the  judgment  could  be  deter- 
mined by  a  jury;  for,  if  the  judg- 
ment were  set  uside,  it  could  not  be 
tried  in  the  action  of  trespass,  for 
the  judgment  would  no  longer 
exist.  Hence  it  is  conceived  that 
the  issue  of  fact  clause  in  the  act  of 
1852  is  very  important  in  cases  of 
this  kind,  affording  the  defendant  a 
fair  means  of  trying  the  question, 
which  if  he  declines  doing,  the 
value  of   bis    affidavits    may    be 


doubted ;  or  if  the  matter  be  trivial, 
there  may  be  a  more  summary  de- 
termination, on  an  oral  examina- 
tion of  the  parties.  The  trial  of 
such  a  question  on  affidavit  is,  it 
should  seem,  very  unsatisfactory. 

(6)  The  appearance  book  is  iu 
the  same  office  as  that  in  which  the 
judgment  is  signed,  so  that  whether 
or  not  there  is  actual  notice,  there 
must  needs  be  knowledge,  or  the 
means  of  present  knowledge,  of  ap- 
pearance; and  hence  it  is  that,  in 
order  to  sign  judgment,  an  affidavit 
of  non-appearance  is  required ;  and 
even  if  appearance  is  nothing  with- 
out actual  notice  of  it,  rule  161, 
H.  T.  1853,  requiriug  notices  to  be 
in  writing,  only  applies  to  notices 
required  by  those  rules,  or  the  prac- 
tice of  the  Court,  t.  e.f  unwritten ; 
Begg  v.  Forbes,  13  C.  B.  614. 

(r)  To  give  time  to  plead;  vide 
ante. 
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1860. 

In  re  EMILY  SUTTOR. 

Vacation. 

HABEAS  CORPUS.    The  writ  had  been  obtained  Though  a  fa- 

ther  residing 

against  one  Routh,  by  an  attorney,  on  behalf  of  one  abroad  has  the 
Charlotte  Thornton,  who  professed  to  have  been  entrusted  [J*  custody^of 
with  the  care  and  custody  of  Emily  Suttor  by  her  mother,  n,is chi,d  in 

J  J  J  this  country, 

now  deceased,  and   also  by  written   authority  from   her  yet  if  it  ap- 

-  Al  .       .     ..  pears  that  he 

father,  in  Australia.  Km  under  some 

The  affidavit  of  Charlotte  Thornton  (confirmed  by  R.)  ^08na5frree^S" 
stated,  that  she  had  resided  with  the  mother  and  daughter  her  to  be  in 

.  custody  of  a 

as  companion  and  housekeeper,  that  the  mother  had  re-  person,  not  a 
moved  the  child  from  the  family  of  Mr.  Routh,  (who  had  chnd^lUot, 
married  her  aunt,)  in  order  to  place  her  at  school ;  that  in  pending  an  ap- 

*  plication  to  him 

1859,  the  mother's  relatives  alleged  that  she  was  insane,  for  direction, 
and  desired  to  remove  the  child  from  her  control  and  from  the  care 
place  her  herself  under  proper  care.  That  in  consequence  ?f  !,er  ncar  re" 
of  this  the  father  was  written  to,  who  had  for  some  years 
resided  in  Australia,  and  that  in  answer  to  this  letter  the 
mother,  in  August,  1859,  received  from  him  a  paper,  which 
was  set  out  in  terms,  and  purported  to  appoint  the  de- 
ponent to  be  his  lawful  agent,  to  act  for  him  during  bis 
absence  or  until  he  should  otherwise  in  writing  direct,  for 
the  purposes  stated  "  that  is  to  say,  in  case  of  the  death 
or  incapacity  of  my  wife,  I  authorize  and  request  the  said 
Charlotte  Thornton  to  take  possession  of,  and  retain  until 
my  arrival  in  England,  or  until  otherwise  directed  by  me, 
for  my  benefit  and  for  the  use  and  benefit  of  my  daughter 
Emily  now  at  school ;  all  goods,  &c.  my  wife  may  have, 
and  also,  if  possible,  to  retain  possession  in  my  name  of 
the  cottage  (in  which  the  mother  lived),  and  to  keep  it  as 
a  home,  &c.  for  my  daughter  during  her  vacation ;  and  I 
further  authorize  and  request  the  said  C.  T.,  in  case  of  the 
death  of  my  wife,  to  take  charge  of  and  attend  to  the  com- 
fort and  well-being  of  my  daughter  during  her  vacations ; 
but  during  the  terms  of  tuition  I  desire  that  she  be  under 
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1860.  the  care  of  (her  school-mistress) ;  and  further,  I  desire  the 
said  C.  T.,  in  case  of  the  death  or  incapacity  of  my  wife 
before  I  arrive  in  England,  to  write  immediately  to  me  for 
further  instructions.  And  in  case  of  my  death  I  appoint 
my  brother  (of  New  South  Wales)  to  be  the  guardian  of 
my  daughter." 

It  appeared  from  the  affidavit,  however,  that  C.  Thorn- 
ton wrote  the  mother's  letters,  she  herself  being  paralysed, 
and  it  did  not  appear  what  were  the  representations  or 
communications  in  consequence  of  which  the  above  paper 
had  been  sent 

That  afterwards  the  child  went  to  a  day  school,  sleeping 
at  home,  under  the  care  of  her  mother  and  the  deponent, 
until  the  death  of  the  mother  on  the  19th  November.  That 
before  her  death,  while  sinking  under  paralysis,  she  made 
a  declaration,  attested  by  deponent  and  two  other  wit- 
nesses, to  the  effect  that  the  above  paper  expressed  her 
wishes;  that  the  mother's  sister,  Mrs.  Routh,had  removed 
the  child,  and  that  her  husband,  Mr.  Routh,  detained  her 
and  refused  to  deliver  her  up. 

Upon  this  affidavit,  confirmed  by  one  of  the  attorney, 
the  writ  had  issued,  dated  December  5th,  directed  to  Mr. 
Routh,  commanding  him  to  have  before  the  Chief  Justice 
or  "  such  other  Judge  as  may  be  at  Chambers,  immediately 
after  the  receipt  of  the  writ,  the  body  of  Emily  Suttor 
being  detained  under  your  custody  as  is  said,  together  with 
the  day  and  cause  of  her  being  taken  and  detained  by 
whatever  name  she  may  be  called  therein,  to  undergo  and 
remove  all  such  matters  and  things  as  our  Chief  Justice  or 
other  Judge  shall  there  and  then  consider  of  and  concern- 
ing her  in  this  behalf.'* 

The  return  dated  the  10th  December  was  as  follows: — 
"  In  obedience  to  this  writ,  hereunto  annexed,  to  me  di- 
rected I  say,  that  the  said  Emily  Suttor,  upon  the  death  of 
her  mother  and  in  the  absence  of  her  father  beyond  the 
seas,  accompanied  of  her  own  free  will  her  aunt,  who  is 
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my  wife,  and  who  is  one  of  the  nearest  relatives  of  the  said         I860. 
Emily  now  in  England,  and  has  thence  hitherto  of  her  own        \v-^^ 
free  will  resided  with  the  said  Sarah  Routh,  and  has  not  been        Emily 
and  is  not  detained  by  her  against  her  will  (a),  and  I  have 
now  before  one  of  the  Judges  of  this  Court  at  the  Cham- 
bers, &c.  the  body  of  the  said  Emily  Suttor  ready  to  abide 
the  order  of  the  Court." 

This  return  was  supported  by  strong  affidavits,  setting 
forth  that  Charlotte  Thornton  was  a  mere  nurse,  and  that 
the  relatives  of  the  child  in  England  had  never  heard  of 
the  paper  set  forth  in  her  affidavit  until  after  the  mother's 
death ;  that  the  child  under  her  care  would  not  be  in  so- 
ciety suited  to  her  sphere  in  life;  that  the  father,  if  he  ever 
wrote  the  paper,  must  have  written  it  under  some  misre- 
presentations of  the  nurse,  who  wrote  the  letters  of  the 
mother  (she  being  paralysed  as  already  mentioned);  that 
he  had  been  written  to  in  order  to  ascertain  his  wishes ; 
that  he  could  know  nothing  of  the  nurse,  who  had  been 
engaged  in  England  in  that  capacity  since  the  mother  had 
left  him  in  Australia;  that  the  mother,  before  her  death, 
had  fallen  entirely  under  the  influence  of  the  nurse,  but 
that  some  months  previously  she  had  expressed  a  wish 
that  in  case  of  her  death  the  child  should  reside  with  her 
aunt ;  that  the  relatives  never  heard  of  the  declaration  of 
her  wishes  sworn  to  by  the  nurse,  and  that  it  was  believed 
when  the  father  understood  the  matter  he  would  not  wish 
his  daughter  to  be  under  the  care  of  the  nurse,  and  that 
the  child  was  willing  to  remain  with  her  aunt. 

Upon  these  affidavits,  the  matter  having  been  fully  argued 
by 

Keane,  on  behalf  of  the  applicant,  the  nurse,  and 

Day,  on  the  part  of  the  defendant,  the  uncle. 

Wightman,  J.,  having  ascertained  by  his  own  exami- 

(a)  This  would  not  have  been  girl  being  a  minor  and  not  mi 
sufficient  but  for  what  followed,  the     jurii;  Re  Race,  26  L.  J.,  Q.  B.  169. 

VOL.  II.  V  F.F. 
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1*60.         nation  of  her  (a),  the  wish  of  the  child  to  remain  with  her 
*^*^s      uncle  and  aunt,  said,  he  never  should  have  ordered  the 

In  re 

Kxilt  writ  to  issue  if  he  had  known  what  now  appeared,  that 
fti-TTos.  ^  app|icant  was  not  as  had  been  represented,  com- 
panion and  housekeeper,  but  a  mere  nurse,  of  whom  the 
father  knew  nothing  of  his  own  knowledge.  He  had  sup- 
posed she  was  an  old  family  housekeeper  in  whom  the 
father  from  long  knowledge  had  confided,  and  to  whom  he 
had  intrusted  the  care  of  his  child,  whereas  it  appeared  she 
was  a  mere  nurse  engaged  to  attend  the  paralysed  mother 
during  the  last  few  years  of  her  life.  It  appeared  far  more 
proper  that  the  child  should  remain  under  the  care  of  her 
nearest  relatives,  in  a  society  suited  to  her  birth  and  po- 
sition in  life,  pending  the  application  to  her  father  (b). 

(a)  The  counsel  not  objecting.         not  to  remove  her  out  of  the  juris- 
(6)  There  being  an  undertaking      diction. 


Coram  Wighlman,  J. 
JENKINS  v.  DAVIS. 

Where  it  i»  al-  SUMMONS  for  prohibition  to  the  Carmarthen  County 
landlord's  title    Court  to  restrain  proceedings  upon  a  plaint,  on  the  ground 

J^Pwh«her   that  title  came  into  question. 

title  it  in  que*.       Plaint  (issued  26th  October,  I860)  to  recover  premises 

tion,  to  ai  to  •  r 

warrant  a  pro-    under  19  &  20  Vict.  C.  108,  S.  50. 

pendlngpro-'  ^  appeared  upon  the  affidavits  that  the  plaintiff  was 
ceedingi  by  tenant  from  year  to  year  to  one  Howell,  from  whom  he 
eery,  to  pro-  had  received  notice  to  quit,  expiring  at  Michaelmas;  and 
proceedings  at  that,  on  his  refusal,  an  ejectment  was  commenced  against 
•o^to^bwllf  ^im  anc*  k'8  under-tenants,  including  the  defendant,  in  the 
an  application    Superior  Court,  and  which  the  plaintiff  was  defending  as 

for  an  injunc- 

tion.  landlord.     It  also  appeared  that  the  plaintiff  refused   to 

quit,  .upon  the  ground  that  he  was  entitled  to  a  long  lease 
under  an  alleged  agreement  from  Howell  (which,  however, 
Howell  denied),  and  had  filed  a  bill  in  Chancery  against 
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him  for  specific  performance;  meanwhile  he  sued  out  this 
plaint. 

Murray  having  on  a  former  day  obtained  a  summons 
nisi  for  a  prohibition,  cause  was  now  shown. 
No  counsel  for  plaintiff. 

-Murray  cited  Rankin  v.  Rankin  (a),  and  argued  that 
according  to  all  the  cases,  when  the  tenant  objects  that  his 
landlord's  title  has  expired,  title  is  in  question. 

Wightman,  J. — The  defendant  came  in  under  the  plain- 
tiff's, why  does  he  not  go  out? 

Murray. — He  is  not  bound  to  give  possession  if  his 
landlord's  title  has  expired.  If  ejectment  were  brought  in 
the  Superior  Court  this  would  be  a  defence. 

Wightman,  J.,  without  deciding  whether,  under  the  cir- 
cumstances, title  came  in  question,  stated,  that  if  there 
was  any  ground  for  saying  that  the  plaintiff  was  entitled 
in  equity  to  be  considered  as  landlord,  he  might  apply  for 
an  injunction  to  restrain  the  ejectment  in  the  Superior 
Court;  and  adjourned  the  summons  until  such  application 
should  be  made;  meanwhile  staying  all  proceedings  in  the 
plaint  (i). 


1SC0. 


(«)  3  E.  &  B.  399. 

(6)  By  the  C.  L.  P.  Act,  1852, 
a.  226  (Finlason's  C.  L.  P.  Acts, 
Edit.  I860,  p.  160),  in  case  any 
action,  suit  or  proceeding  in  any 
Court  of  Law  ....  shall  be  com- 
menced, tried  or  prosecuted  in  dis- 
obedience of  and  contrary  to  any 
writ  of  injunction,  rule  or  order  of 
either  of  the  Superior  Courts  of  Law 
or  Equity,  or  of  any  Judge  thereof, 
in  any  other  Court  than  that  by  or 
in  which  such  injunction  may  have 
been  issued  or  rule  or  order  made4 
upon  the  production  to  any  such 
other  Court,  or  Judge  thereof,  of 


such  writ,  &c,  the  said  Court  in 
which  such  action,  &c.  may  be  pro- 
secuted, or  any  Judge  thereof,  shall 
stay  all  further  proceedings  con- 
trary to  such  writ,  &c,  &c.  This 
only  applies  where  an  injunction 
has  issued,  and  the  mere  fact  that 
proceedings  are  pending  in  equity, 
involving  the  same  matter,  is  not  a 
ground  for  staying  proceedings  at 
law  (Pearse  v.  Robins,  26  L.  J., 
Exch.  183).  But  .on  the  other 
hand,  it  is  enough  that  an  order 
has  been  made  virtually  restraining 
any  action,  even  although  an  in- 
junction has  not  issued  in  the  par- 
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v. 

D.lH  ■■». 


ueuuu  «*Ot»OM  (Ci>bktt  v.  Ludlam, 
I 1  bk\ch.  Htf);  and  it  is  always  in 
the  di>tcrvtU>ii  of  the  Court  to  stay 
)uov'o«<li»g*  contrary  to  equity,  in 
tho  wuw  in  which  the  Courts  of 


Law  regard  it,  with  reference  to 
their  own  proceedings,  as  where  an 
action  is  stayed  until  the  plaintiff, 
serving  as  executor,  produces  pro- 
bate; 14  Com.  B.  Rep.  421. 


\  it'iuiu  to  a 
Mill  uf  hubmu 
tv'pH*,  lh*t  a 
t  Wild  under 
IdiiitriMi  "  IS 
nut  Uituimd  by, 
(it*  in  the  cut- 
tody,  power  or 
poiuitshhioii,  or 
under  the  care 
or  control  of 
llit)  defendant, 
or  any  per- 
son employed 
by  him,  held 
iimullicient 
1  f  a  return, 
which  on  the 
face  of  it  is 
ambiguous,  is 
not  fortified  by 
affidavit,  clear- 
ing up  all 
doubt,  it  will 
be  held  evasive 
and  bad. 

A  case  of 
cruelty  should 
be  raised  on 
the  return,  and 
not  brought  in 
by  affidavit 
merely  to  up- 
hold a  return 
which  is  eva- 
sive and  bad. 


Coram  Erie,  C.  J. 
REG1NA  v.  ROBERTS  and  another. 

Habeas  corpus. 

A  writ  bad  issued  pursuant  to  56  Geo.  3,  c.  100,  8.  2, 
on  the  last  day  of  last  term,  and  made  returnable  at  cham- 
bers. It  was  directed  to  the  reverend  defendant,  the  su- 
perintendent of  the  Roman  Catholic  School  where  the  child 
Mary  Ann  M'Donnell  was  last  seen,  and  Mary  McCarthy, 
the  schoolmistress;  and  commanded  them  to  bring  the 
body  of  the  child  Mary  Ann  M'Donnell,  who  was  between 
twelve  and  thirteen  years  of  age,  into  Court.  The  affi- 
davit of  the  father,  upon  which  the  writ  was  granted,  was 
as  follows : — 

I,  James  M'Donnell,  for  myself,  say  that  on  the  12th  day  of  March, 
1846, 1  was  married  according  to  the  rites  of  the  Roman  Catholic  Church, 
at  St.  Mary's  Church,  Horseferry  Road,  in  the  city  of  Westminster,  to 
Bridget  Cavanagh,  who  died  on  the  27th  day  of  October,  1857,  and  there 
were  issue  of  such  marriage  five  children,  four  of  whom  are  now  living, 
the  eldest  of  whom,  named  Mary  Ann  M'Donnell,  was  born  on  the  1st 
day  of  February,  1847.  I,  James  M'Donnell,  further  say  that  my  de- 
ceased wife  Bridget  was,  up  to  the  time  of  her  death,  nominally  of  the 
Roman  Catholic  religion,  but  seldom  attended  any  place  of  worship,  and 
that,  until  three  years  since,  1  was  of  the  same  religion,  but  I  am  do 
longer  a  member  of  the  Church  of  Rome ;  that  during  the  lifetime  of  my 
late  wife  Bridget,  the  said  Mary  Ann  M'Donnell  was,  with  the  consent 
of  my  said  wife,  sent  to  a  school  in  Horseferry  Road  attached  to  a  Wes- 
leyan  Chapel,  and  subsequently,  in  consequence  of  my  changing  my  abode, 
she  was,  with  the  like  consent,  from  July,  1855,  to  the  beginning  of  1858, 
sent  to  a  school  in  Castle  Lane,  Westminster,  attached  to  the  Westminster 
Independent  Chapel,  Castle  Lane  aforesaid ;  that  shortly  after  the  death 
of  my  said  wife  Bridget,  my  mother  came  to  take  charge  of  my  house  and 
children,  and  she,  with  my  consent,  sent  the  said  Mary  Ann  M'Donnell 
to  a  Roman  Catholic  School  in  York  Street,  Westminster,  where  she  at- 
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tended  up  to  the  end  of  November,  1 858,  but,  in  consequence  of  disap-  ]  860. 

proving  the  associates  made  by  the  said  Mary  Ann  M4Donnell  at  the  last-        Wv^/ 
mentioned  school,  I,  at  the  latter  end  of  January,  1 859,  sent  the  same  Mary         Reg  in  a 
Ann  M'Donnell  again  to  the  school  in  Castle  Lane,  attached  to  the  said  v' 

Westminster  Independent  Chapel.  I,  James  M'Donnell,  further  say  that  ancj  Another. 
shortly  after  I  removed  the  said  Mary  Ann  M'Donnell  from  the  school  in 
York  Street  to  the  school  in  Castle  Lane  aforesaid,  the  Rev.  Joseph  Wil- 
liam Roberts,  a  Roman  Catholic  priest,  and  superintendent  of  the  said 
school  in  York  Street,  called  upon  me  on  three  different  occasions,  with  the 
view  of  obtaining  my  consent  to  the  said  Mary  Ann  M'Donnell  continuing 
her  attendance  at  the  said  York  Street  School,  but  which  I  declined  to  give. 
And  we,  the  said  James  M'Donnell  and  Ann  M'Donnell,  for  ourselves 
say,  that  we  were  married  at  St.  Martin's  Church,  Strand,  in  the  county  of 
Middlesex,  on  the  25th  day  of  October,  1858.  We  say  that,  on  the 
morning  of  the  4th  day  of  April,  1859,  the  said  M.  A.  M'Donnell  was 
sent  to  the  said  school  in  Castle  Lane,  attached  to  the  Westminster  Inde- 
pendent Chapel,  but,  on  making  inquiry,  we  found  that  she  had  not  been 
there,  but,  on  the  contrary,  had  been  to  the  said  Roman  Catholic  School 
in  York  Street  aforesaid.  I,  the  said  Ann  M'Donnell,  for  myself  say 
that,  on  Tuesday  the  5th  day  of  April,  1859,  finding  that  the  said  Mary 
Ann  M'Donnell  was  again  at  the  said  Roman  Catholic  School,  J  went 
there  and  saw  her,  and  the  said  Rev.  Joseph  William  Roberts,  and  Mrs. 
M'Carthy  the  schoolmistress,  and  demanded  that  the  said  Mary  Ann 
M'Donnell  should  be  given  into  my  charge,  but  the  said  Rev.  Joseph 
William  Roberts  declined  to  give  her  to  me,  and  desired  me  to  leave  the 
premises,  but  said  be  would  deliver  her  to  her  father.  And  I,  the  said 
James  M'Donnell,  for  myself  say,  that  on  the  5tb  day  of  April,  being  in- 
formed by  my  said  wife  of  what  had  taken  place,  I  went  to  the  said  school 
in  York  Street,  but  I  could  not  find  either  the  said  Rev.  Joseph  William 
Roberts  or  the  said  Mary  Ann  M'Donnell,  although  I  searched  the 
school  and  rooms  adjoining  thereto;  and  that  on  the  following  day,  Wed- 
nesday, the  6th  day  of  April,  I  went  to  the  residence  of  the  said  Rev. 
Joseph  William  Roberts,  for  the  purpose  of  demanding  my  said  child,  but 
he  declined  to  see  me,  and  on  the  following  Friday,  the  8th  day  of  April, 
I  saw  the  said  Rev.  Joseph  William  Roberts  at  25,  Palace  Street,  West- 
minster, adjoining  the  Roman  Catholic  Chapel  there,  when  he  informed 
me  he  knew  nothing  about  my  daughter,  the  said  Mary  Ann  M'Donnell, 
and  if  he  did  he  would  not  tell  me.  I,  James  M'Donnell,  further  say 
that,  on  the  28th  day  of  April  last  I  received  the  paper  writing  now  pro- 
duced to  me,  marked  "  A,"  which  I  believe  to  be  in  the  handwriting  of 
my  daughter,  the  said  Mary  Ann  M'Donnell,  but  not  her  composition. 

The  return  was  as  follows:  — 

William  Walter  Robert?,  clerk,  and  Mary  M'Carthy,  the 
persons  to  whom  the  annexed  writ  is  directed  (the  Baid 
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1860.  William  Waller  Roberts  being  named  therein  by  mistake 
Joseph  William  Roberts,  and  the  said  Mary  M'Carthy 
being  named  therein  M'Carthy,  without  any  Christian 
andADother.  name),  do  severally  hereby  humbly  certify  and  return  to 
the  Court  of  our  lady  the  Queen,  before  the  Queen  herself, 
that  the  said  Mary  Ann  M'Donnell,  in  the  said  writ  men- 
tioned, was  at  a  school  in  York^Street,  Westminster,  in  the 
county  of  Middlesex,  of  which  the  said  William  Walter 
Roberts  and  Mary  M'Carthy  have  the  care  and  manage- 
ment, on  the  5th  day  of  April  last,  the  said  Mary  Ann 
M'Donnell  having  come  to  the  said  school  in  the  morning 
of  that  day  of  her  own  accord,  without  having  been  taken 
or  sent  to  the  said  school,  either  by  the  said  William 
Walter  Roberts  or  by  the  said  Mary  M'Carthy,  or  by  any 
person  employed  or  authorized  by  them  or  either  of  them, 
and  without  the  said  Mary  Ann  M'Donnell  being  in  any 
manner,  before  she  came  to  the  said  school,  in  the  custody 
or  under  the  control  either  of  the  said  William  Walter 
Roberts  or  of  the  said  Mary  M'Carthy,  or  of  any  person 
employed  or  authorized  by  them  or  either  of  them,  and  that 
the  said  Mary  M'Donnell  remained  in  the  said  school  after 
she  had  so  come  there  as  aforesaid,  until  about  half-past 
twelve  o'clock  on  the  said  5th  day  of  April,  having  pre- 
viously refused  to  go  home  to  the  house  of  her  father,  James 
M'Donnell,  although  advised  and  at  liberty  so  to  do.  That 
the  said  Mary  Ann  M'Donnell  left  the  said  school  at  about 
half-past  twelve,  or  rather  later,  on  the  said  5th  day  of 
April,  of  her  own  accord,  and  not  in  the  custody,  power  or 
possession,  or  under  the  control,  either  of  the  said  William 
Walter  Roberts  or  of  the  said  Mary  M'Carthy,  or  of  any 
person  employed  by  them  or  either  of  them,  or  of  any  per- 
son acting  under  the  authority  or  direction  of  them  or  either 
of  them ;  and  neither  the  said  William  Walter  Roberts  nor 
the  said  Mary  M'Carthy  ever  presented  any  hindrance  or 
impediment,  nor  used  any  threat  or  persuasion,  or  held  out 
any  inducement  to  prevent  the  said  Mary  Ann  M'Donnell 
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from  returning  home  to  the  house  of  her  said  father,  but        i860, 
the  said  Mary  Ann  M'Donnell  was  perfectly  free  from  all       reoina 
restraint,  and  might,  if  she  had  chosen,  have  returned  to  «>• 

her  said  father's  house  from  the  said  school,  or  might  have  and  Another. 
been  taken  therefrom  by  her  said  father.  And  that  the 
said  Mary  Ann  M'Donnell  was  not  at  any  time  after  she 
so  left  the  said  school  as  aforesaid,  nor  was  she  at  the 
time  either  of  the  issuing  or  of  the  serving  of  the  said 
writ,  nor  has  she  been  at  any  time  since,  nor  is  she  now  in 
any  manner  detained  (a)  by  or  in  their  custody,  power  or 
possession,  or  under  the  care,  control  or  authority  either 
of  the  said  William  Walter  Roberts  or  of  the  said  Mary 
M'Carthy,  or  of  any  person  employed  by  them  or  either  of 
them,  or  acting  under  the  control  or  authority  of  them  or 
either  of  them.  Wherefore  the  said  William  Walter  Roberts 
and  the  said  Mary  M'Carthy  cannot,  nor  can  either  of  them, 
have  the  body  of  the  said  Mary  Ann  M'Donnell  before 
the  said  Chief  Justice,  or  other  Justices  as  aforesaid,  ac- 
cording to  the  exigency  of  the  said  writ. 

Dated  this  16th  day  of  May,  in  the  year  of  our  Lord 

1859. 

William  W.  Roberts. 

Mary  M'Carthy. 

In  reply  to  the  charge  of  cruelty,  the  following  affidavits 
had  been  filed : — 

I,  said  Ann  M'Donnell,  Bay  that  I  have  never  beaten  said  Mary  Ann 
M'Donnell,  or,  excepting  on  one  occasion,  knew  her  father,  my  husband, 
the  said  James  M'Donnell,  to  do  so;  but,  on  the  contrary,  both  myself 
and  my  said  husband  treated  her  with  kindness  and  affection ;  and  I  say 
that,  up  to  the  middle  of  March,  1859,  she  was  a  very  good  girl,  and  ap- 
peared anxious  to  please  her  father  and  me,  and  any  directions  given  to 
her  by  her  father  or  me  were  cheerfully  obeyed  by  her ;  but,  about  the 
middle  of  said  month  of  March,  a  great  change  took  place  in  her  be- 
haviour, which  at  the  time  I  could  not  account  for,  but  now  I  verily  be- 
lieve the  same  to  have  been  caused  by  the  influence  of  the  said  William 

(a)  This  word  over-rides  the  en-  but  not  in  the  case  of  a  child,  who 

tire  sentence,  and  merely  deuies  a  is  not  sui  juris ;  vide  Re  Race,  26 

compulsory  detention,  which  would  L.  J.,  Q.  B.  169;  et  vide  ante,  p. 

be  sufficient  in  the  case  of  an  adult,  263,  n.  (a). 
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1 860.  Walter  Roberts,  for  I  say  that,  on  one  occasion  on  my  requesting  her  to 

V^v-^/  do  some  particular  act,  she  declined,  stating  that  I  was  not  her  mother, 
Reoima  and  had  nothing  to  do  with  her,  being  the  identical  words  which  were  ad- 
■n    *'  dressed  to  me  by  the  said  W.  W.  Roberts  on  a  subsequent  occasion.    We, 

and  Another.  **id  Ann  M'Donnell  and  Emily  Williams,  say  that,  on  Tuesday  the  5th 
of  April,  between  the  hours  of  eleven  and  twelve  o'clock,  we  went  to  the 
Roman  Catholic  School  in  York  Street,  Westminster,  and  the  deponent 
Ann  M'Donnell,  in  the  presence  of  above-named  Mary  M'Carthy  and 
W.  W.  Roberts,  requested  said  Mary  Ann  M'Donnell  to  return  to  her 
home,  but  she  declined  to  do  so,  and,  on  our  taking  hold  of  her  for  the 
purpose  of  making  her  come  home,  said  W.  W.  Roberts  interfered,  and 
said,  "  These  are  my  premises ;  I  desire  yon  to  leave  them ;  if  not,  I 
shall  send  for  the  police ;  yon  shall  not  take  her  away,  but  I  will  give  ber 
up  to  her  father,  if  he  comes."  And,  addressing  the  deponent,  Ann 
M'Donnell,  said,  "  You  are  not  her  mother,  and  have  nothing  to  do  with 
her;"  and  we  verily  believe  that,  had  not  the  said  W.  W.  Roberts  inter- 
fered, we  should  have  taken  the  said  Mary  Ann  M'Donnell  home  to  her 
father.  I,  said  Ann  M'Donnell,  say  that  I  then  left  the  said  premise! 
and  went  for  my  husband,  the  said  James  M'Donnell.  I,  said  Emily 
Williams,  say  that  i  left  said  school  with  said  Emily  M'Donnell,  but  re- 
mained  opposite  to  said  school  in  the  street,  until  said  James  M'Don- 
nell came  to  me,  when  he  went  into  the  school  with  me,  and  searched 
the  school  and  adjoining  rooms,  but  could  not  find  his  daughter,  said 
Mary  Ann  M'Donnell.  And  i  say  that  said  Mary  Ann  M'Donnell 
must  have  been  secreted  somewhere  in  said  premises,  for  I  never  left 
the  spot  immediately  opposite  the  street  door  of  the  said  school,  and 
said  Mary  Ann  M'Donnell  never  quitted  the  same  from  the  time  I  left 
her  in  the  school  until  her  father's  arrival,  at  about  a  quarter  past  one 
o'clock.  And  I,  said  Emily  Williams,  further  say,  that  in  the  course  of 
my  endeavours  to  persuade  the  said  Mary  Ann  M'Donnell  to  return 
home,  I  promised  her  that  her  father  should  not  whip  her  again,  when 
she  replied  that  she  did  not  care  for  his  whippings ;  he  had  not  hurt  her. 
And  I,  said  Emily  Williams,  for  myself,  say  that  I  have  resided  in  the 
same  house  with  the  said  James  M'Donnell,  and  Ann  his  wife,  aud  the 
said  Mary  Ann  M'Donnell,  for  fourteen  weeks  and  upwards,  and  during 
that  time  the  said  Mary  Ann  M'Donnell  was  treated  with  the  greatest 
kindness,  and,  excepting  on  the  4th  of  April,  1859,  I  never  knew  either 
her  father,  or  his  wife,  the  said  Ann  M  Donnell,  to  beat,  or  in  any  manner 
ill-treat  the  said  Mary  Ann  M'Donnell,  but,  on  the  contrary,  treated  her 
with  great  kindness  and  affection.  And  I,  said  Ann  M'Donnell,  for  my- 
self, further  say  that,  on  the  7th  of  April,  1859,  about  eleven  o'clock  in 
the  forenoon,  I  saw  said  Mary  M'Carthy  at  the  Roman  Catholic  School 
in  York  Street  aforesaid,  and  begged  her  to  tell  me  where  said  Mary  Ann 
M'Donnell  was,  but  she  said  she  could  not  say  where  she  was,  but  she  was 
not  detained  against  her  will. 

I,  James  M'Donnell  say,  that  I  never  beat  the  above-named  Mary  Ann 
M'Donnell  until  the  4th  day  of  April,  1859,  when  I  beat  her  in  cense- 
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qoenee  of  her  having,  against  my  express  desire,  gone  to  the  Roman  1860. 

Catholic  School,  in  York  Street,  Westminster,  although  I  had  desired  her  s^v^»/ 
to  go  Co  the  school  attached  to  the  Westminster  Independent  Chapel,  in  Regina 
Castle  Lent,  Westminster.  On  the  said  4th  day  of  April,  I  gave  her  five  R  v' 
or  six  stripes  with  a  piece  of  string  which  happened  to  be  in  the  room  at  aiK|  Another, 
the  time,  and  I  say,  that  such  punishment  was  extremely  mild,  and  not 
more  than  I  should  have  inflicted  in  case  of  need  upon  her  brother,  a 
child  between  four  and  five  years  of  age ;  and  although  I  punished  the 
said  Alary  Ann  M'Donnell  for  going  to  the  said  school  in  York  Street, 
as  hereinbefore  mentioned,  between  the  hours  of  one  and  two  o'clock  in 
the  afternoon  of  the  said  4th  day  of  April,  and  desired  her  not  to  go  again, 
she  was  induced  to  go,  and  did  go  the  same  afternoon,  and  did  not  return 
to  her  home  until  nine  o'clock  in  the  evening.  That  up  to  about  the 
middle  of  the  month  of  March,  1 859,  there  was  no  occasion  for  me  to, 
nor  did  I,  find  fault  with  the  conduct  or  behaviour  of  my  daughter,  the 
said  Mary  Ann  M'Donnell,  she  being  a  very  good  girl,  and,  until  the 
last-mentioned  time,  was  always  ready  and  willing  to  do  anything  I  re- 
quested her,  and  she  always  appeared,  and  I  verily  believe  did  entertain  a 
strong  feeling  of  affection  for  me,  as  I  did,  and  still  do,  for  her;  but,  after 
the  middle  of  the  said  month  of  March,  I  discovered  a  roost  marked  al- 
teration in  her  conduct,  but  was  unable  to  discover  the  cause.  That  the 
above-named  William  Walter  Roberts  on  three  several  occasions  called 
upon  me,  and  requested  me  to  allow  my  daughter,  the  said  Mary  Ann 
M 'Don n ell,  to  return  to  the  said  school  in  York  Street,  Westminster, 
aforesaid,  the  last  of  such  occasions  being  on  Wednesday,  the  16th  day  of 
March,  1859,  when,  as  on  the  previous  occasions,  I  declined  to  allow  her 
so  to  do.  He  told  me  that  I  was  bringing  her  up  in  the  wrong  religion, 
and  that  I  should  be  punished  hereafter  for  it,  and  that  if  I  allowed  her 
to  attend  his  school  he  would  push  her  forward,  and  make  a  pupil  teacher 
of  her;  and  I  say  that  my  daughter,  Mary  Ann  M'Donnell,  was  aware 
of  the  visits  of  the  said  William  Walter  Roberts,  and  of  my  refusal  to 
allow  her  to  attend  the  said  school.  That,  on  Monday,  the  28th  day  of 
March,  1859,  my  daughter,  the  said  Mary  Ann  M'Donnell,  was  sent,  as 
the  had  been  from  the  end  of  the  previous  January,  to  the  school  at- 
tached to  the  Westminster  1  ndependent  Chapel  in  Castle  Lane  aforesaid, 
but  instead  of  going  to  the  said  school  as  directed  by  me,  she,  without  my 
knowledge,  aud  contrary  to  my  desire,  as  expressed  to  the  said  William 
Walter  Roberts,  and  of  which  desire  she  was  aware,  went  to  the  said  Roman 
Catholic  School  in  York  Street  aforesaid,  and  took  with  her  her  brother, 
between  four  and  five  years  of  age,  and  continued  attending  such  school 
from  Monday,  the  28th,  up  to  the  middle  of  the  day  of  Thursday,  the 
31st  day  of  the  said  month  of  March,  when  I  first  discovered  that  she  was 
attending  at  the  said  Roman  Catholic  School.  That  on  Tuesday,  the  5th 
day  of  April,  1869,  about  eight  o'clock  in  the  evening,  my  daughter  not 
having  returned  home,  and  having  heard,  as  stated  in  my  former  affidavit, 
that  she  was  at  the  said  Roman  Catholic  School  in  York  Street  aforesaid, 
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I  went  to  the  said  school  and  saw  Mrs.  Bonner,  who  had  the  care  of  it, 
and  informed  her  that  my  daughter  Mary  Ann  had  not  been  home,  and  I 
had  heard  that  she  was  with  her,  when  she  informed  me  that  Mrs.  McCarthy 
and  the  Rev.  W.  Roberts  had  been  talking  about  sending  her  to  another 
school,  and  advised  me  to  see  the  said  Rev.  William  W.  Roberts;  but  although 
I  endeavoured  to  obtain  information  from  the  said  Rev.  William  W.  Ro- 
berts, I  was  unable  to  do  so,  as  appears  by  my  said  former  affidavit  The 
said  Mrs.  Bonner  further  informed  me  that  she  had  given  my  daughter, 
the  said  Mary  Ann  M'Donnell,  some  dinner,  but  she  was  not  there  then, 
and  she  did  not  know  where  she  was,  but  I  might  make  myself  easy,  as 
she  knew  she  was  all  right 

I  most  positively  deny  that,  on  my  inquiring  for  my  said  daughter 
Mary  Ann  M'Donnell,  on  the  said  4th  day  of  April,  or  at  any  other  time, 
I  threatened  to  kill  or  beat  her,  or  had,  or  have  now,  any  intention  of 
beating  her. 

Badeley,  for  the  defendants,  submitted  that  that  return 
was  sufficient. 

Erle,  J.,  said  the  father  had  a  right  to  the  custody  of 
his  child,  and  suggested  that  the  learned  counsel  should 
say  where  the  child  was. 

Cook  Evans  said  he  should  be  quite  satisfied  if  that 
were  done. 

Badeley  said  it  was  not  in  his  power  to  say  where  the 
child  was  at  that  moment ;  and  he  submitted,  on  the  autho- 
rity of  Reg.  v.  Greenhill(a),  that,  if  the  child  were  brought 
up,  the  Court  would  not  order  her  to  be  given  up  to  the 
father,  but  would  consult  the  wishes  of  the  child. 

Erle,  J. — Not  in  the  case  of  a  child  of  this  age.  The 
father  would  have  a  right  to  take  her  by  force. 

Cook  Evans  cited  the  case  of  Alicia  Race(b),  and  he 
submitted  that  the  father  had  the  undoubted  legal  right  to 
the  custody  of  his  child. 

Badeley  said  the  child  was  afraid  to  go  home,  for  fear 
her  father  should  kill  her ;  and  stepmothers  were  pro- 
verbially severe. 

Erle,  J.,  said  he  could  not  enter  into  that  or  this  return, 


(a)  4  A.  &  E.  624. 


(6)   Vide  supra,  n.  (a),  p.  275< 
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and  these  affidavits,  but  he  thought  the  father  was  en- 
titled to  have  his  child ;  he  was  responsible  both  here  and 
hereafter. 
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Cook  Evans  said  he  was  taken  by  surprise, -by  the  charge  and  Another, 
of  cruelty  made  against  the  father,  and  he  was  instructed 
he  could  give  a  complete  answer  to  that  charge.  The  fact 
was  that  the  father  wanted  the  child  to  go  to  a  Protestant 
school,  and  the  child  wanted  to  go  to  a  Roman  Catholic 
school. 

Badeley  pressed  the  point  as  to  cruelty  (a). 

Erlk,  J.,  said  he  could  not  decide  upon  that  without 
giving  the  father  an  opportunity  of  answering. 

Badeley  said  his  clients  would  attend  to  any  intimation 
given  by  the  learned  Judge. 

Eblb,  J.,  said  he  thought  the  better  course  would  be  that 
the  parties  should  tell  where  the  child  was,  and  that  then 
he  should  do  nothing  with  respect  to  the  return. 

Badeley  said  that  in  the  course  of  to-morrow  his  clients 
would  give  notice  to  the  attorney  for  the  prosecution  where 
the  child  was. 

Erlb,  J.,  said  that  if  the  address  were  given  in  the 
course  of  to-morrow  this  matter  would  be  at  an  end. 

The  address  was  not  given  (i),  and  therefore  Cook  Evans 


(a)  The  proper  way  to  raise  that 
question  would  have  been  to  avow 
the  custody  of  the  child,  and  state 
cruelty;  vide  Re  Price,  untet  p. 
263. 

(6)  The  following  letter  was  re- 
ceived from  the  attorneys  for  the 
defendants  by  the  prosecutor's  at- 
torneys:— 

"May  17,  1859. 

"  Gentlemen, — I  beg  to  inform 
you,  that  having  made  inquiries 
both  from  the  Rev.  Mr.  Roberts 
and  from  Mrs.  McCarthy,  I  find 
that  neither  Mr.  Roberts  nor  Mrs. 


McCarthy  knows  either  the  places 
where  or  the  person  with  whom 
Mary  Ann  M'Donnell  is  residing. 
When  the  offer  was  made  yesterday 
to  give  the  name  and  address  of 
that  person  (which  was  made  with- 
out any  previous  communication 
upon  the  subject  either  with  Mr. 
Roberts  or  Mrs.  M'Carthy),  I  sup- 
posed that  I  should  be  able  to  give 
such  information,  but  I  find  that  it 
is  not  in  my  power  to  do  so.  I 
am,  gentlemen,  your  obedient  ser- 
vant, F.  R.  Ward." 
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applied  for  a  warrant  to  apprehend  the  defendant  Roberto 
for  a  contempt  of  Court,  on  the  ground  that  the  return  was 
bad,  and  also  false. 

Two  affidavits  had  also  been  filed,  one  by  the  Rev.  Mr. 
Roberts,  and  the  other  by  Mrs.  M'Carthy.  The  reverend 
defendant's  was  as  follows : — 

1.  [  am  the  manager  of  the  Roman  Catholic  School  in  York  Street, 
Westminster.  Mary  M'Donnell  and  her  sisters  and  brother  were  regular 
attendants  at  the  school  previously  to  the  month  of  November  last. 

2.  After  the  last  Christmas  holidays  I  believe  the  said  Mary  Ann 
M'Donnell  attended  the  school  for  about  three  weeks,  but  after  that  time 
she  ceased  to  do  so,  and  I  applied  to  her  father,  James  M'Donnell,  to 
send  her  back  to  the  school.  He  objected  to  send  her  back  on  the  ground 
that  he  did  not  like  her  companions,  and  that  she  was  in  the  habit  of 
playing  with  the  other  children  of  the  school  instead  of  returning  home. 
Upon  questioning  him  I  found  he  could  not  specify  any  bad  companions 
with  whom  she  associated,  and  upon  my  undertaking  to  send  the  child 
home  immediately  after  the  school  was  over  he  promised  to  send  her  again 
to  the  school. 

3.  Having  always  believed  and  having  heard  from  himself  that  he  was 
a  Roman  Catholic,  I  went  to  the  said  James  M'Donnell  a  second  time, 
about  three  months  ago,  to  induce  him  to  fulfil  his  promise  of  sending  his 
child  to  the  school.  I  was  urgent  with  him  on  this  point,  because  I  be- 
lieved that  he  was  acting  against  what  he  knew  to  be  his  duty,  at  the 
instance  of  his  wife.  On  that  occasion  he  did  not  promise  to  send  the 
child,  and  I  was  subsequently  confirmed  in  my  impression  as  to  the  mo- 
tive  of  his  omitting  to  send  the  child  to  school,  by  his  wife  calling  on 
me  to  request  me  to  refrain  from  interfering  between  herself  and  her  hus- 
band in  the  matter  of  the  child.  On  a  subsequent  occasion  when  I  saw 
him  in  the  presence  of  his  wife,  he  denied  that  he  had  any  intention  of 
ceasing  to  be  a  Roman  Catholic. 

4.  On  the  4th  and  5th  days  of  April  last  the  said  Mary  Ann  M'Don- 
nell came  to  the  said  school  in  York  Street  of  her  own  accord,  and  without 
being  in  any  manner  taken  or  sent  there  by  me,  or  desired  to  go  there  ; 
nor  did  I  know,  before  I  went  to  the  said  school,  on  either  of  those  days, 
that  the  said  Mary  Ann  M'Donnell  would  be  there.  On  the  5th  of 
April  last  I  attended  the  said  school  in  York  Street,  as  usual,  at  about  a 
quarter  past  eleven  o'clock  in  the  forenoon.  On  my  going  there  I  found 
Mrs.  M'Donnell  standing  at  the  door.  She  said  she  had  come  to  bring 
home  Mary  Ann  M'Donnell.  I  allowed  her  to  go  into  the  school,  and 
saw  her  go  up  to  the  said  Mary  Aun  M'Donnell  and  endeavour  to  take 
her  away.  She  endeavoured  for  some  minutes  to  persuade  the  child  to 
go  with  her,  and  was  proceeding  to  use  force,  while  the  said  child  was 
resitting  and  crying'  violently.     I  told  the  said  child  to  go  home  quietly 
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but  she  continued  to  resist.     The  contest  between  the  stepmother  and  the  I860, 

child  created  a  great  disturbance  in  the  school*,  and  i  told  the  former        V^v^^/ 
that,  as  she  had  no  authority  to  take  the  child,  she  had  better  fetch  the         Regina 
child's  father  to  take  her  away.     The  said   Mrs.   M'Donnell  left  the  ** 

school  at  about  half-past  eleven  o'clock  in  the  forenoon.     I  waited  at  the     aiMj  Another, 
school  till  twelve  o'clock,  when  the  school  was  over.    The  said  Mary  Ann 
M'Donnell's  father  did  not  come  while  I  was  there,  and  I  did  not  see 
him  on  that  day. 

5.  When  I  left  the  school,  at  about  half-past  twelve  o'clock,  the  said 
child  was  in  the  schoolroom,  or  in  the  passage  leading  thereto.  I  visited 
the  school  again  in  the  afternoon,  and  found  that  the  child  had  then  left 
it,  and  bad  taken  refuge  in  the  apartments  of  Mrs.  Bonner.  I  also  heard 
that  the  said  child's  father  had  been  to  the  school.  I  went  into  Mrs. 
Bonner's  apartments  at  about  a  quarter-past  four  to  see  the  child,  and 
found  her  there  with  the  said  Mrs.  Bonner.  I  understood  she  was  in 
great  dread  of  returning  to  her  father.  The  said  child  was  not  detained 
there  by  me  or  any  other  person,  nor  was  she  under  the  slightest  restraiut, 
but  might  have  gone  home  to  ber  father's  house  had  she  wished  it,  and 
her  father,  had  he  come  for  her,  might  have  taken  her  away.  When  I 
left  the  said  Mrs.  Bonner's  residence,  the  said  Mary  Ann  M'Donnell  re- 
mained there,  but  she  did  not  appear  to,  nor,  as  I  am  informed  and  be- 
lieve, was  she  under  any  bodily  restraint,  nor  was  any  hindrance  or 
impediment  presented  by  me,  nor  as  I  verily  believe  by  any  oher  person, 
to  prevent  the  said  Mary  Ann  M'Donnell  from  returning  to  her  father's 
house,  nor  did  I  give  her  any  direction  nor  use  any  persuasion  to  induce 
her  not  to  go  home  to  her  father's  house.  Since  I  so  left  her  at  the  said  Mrs. 
Bonner's  house  she  has  not  been  in  any  manner  restrained  by  me,  or  in 
my  custody  or  possession  or  under  my  control,  nor  in  the  custody  or  pos- 
session of  any  person  employed  by  me  or  subject  to  my  control.  I  did 
not  at  any  time  decline  to  see  the  said  James  M'Donnell,  nor,  to  the  best 
of  my  recollection  and  belief,  did  I  ever  say  to  him  that  i  knew  nothing 
of  his  child. 

Mrs.  McCarthy's  affidavit  was  as  follows  : — 

I  am  schoolmistress  at  the  Roman  Catholic  School  in  York  Street, 
Westminster.  Mary  M'Donnell  attended  regularly  the  said  school  from 
February,  1858,  to  the  end  of  November,  1858.  Her  two  sisters  and  a 
little  brother  attended  regularly  from  September,  1857.  The  said  Mary 
M'Donnell  attended  for  three  weeks  in  January,  1859. 

On  the  4th  of  April,  1859,  1  saw  the  child  Mary  M'Donnell  loitering 
about  the  passage  after  school  hours,  and  I  asked  her  why  she  was  not 
going  home,  as  her  father  would  be  displeased.  She  said  she  was  not 
going  at  all.  I  asked  her  where  she  would  go.  She  said  she  would  go 
about  the  streets,  or  anywhere,  rather  than  go  home.  I  cautioned  her, 
and  begged  her  to  go  home,  and  she  walked  out  to  go  home,  as  I  thought. 

On  the  5tb  of  April  a  woman  came  to  the  door  and  asked  to  see  Mary 
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M'Donnell,  and  I  brought  the  child  out  to  her.  The  moment  Mary  saw 
her  she  ran  away  and«hid  herself.  Shortly  after,  about  eleven  o'clock, 
another  woman,  who  I  afterwards  found  was  Mrs.  M'Donnell,  came  to 
the  school,  and  those  two  women  endeavoured,  by  force,  to  remove  the 
child.  The  Rev.  Mr.  Roberts,  who  had  entered  the  school  at  the  same 
time  with  Mrs.  M'Donnell,  stood  by  without  interfering  for  some  time, 
and  I  believe  he  then  said  something  to  the  effect  that  he  wished  the 
child  to  go  home  quietly.  I  asked  the  women  to  let  her  stay  till  twelve 
o'clock,  and  that  then  she  would  go  home,  but  they  refused  to  allow  her 
to  stay  till  twelve.  The  whole  class  was  in  confusion,  and  all  the  chil- 
dren were  crying  and  screaming.  Then  Mr.  Roberts  interposed,  and  said 
that  as  Mrs.  M'Donnell  had  no  authority  over  the  child,  she  should  send 
the  father,  in  order  that"he  might  take  her.  Mrs.  M'Donnell  then  left  the 
school.  In  the  dinner  hour,  I  believe,  her  father  came,  but  I  was  not  at 
the  school  when  he  came.  I  saw  Mary  M'Donnell  the  same  day  at  half-past 
four  in  the  passage  leading  to  the  school,  and  afterwards  in  the  evening, 
taking  tea  with  Mrs.  Bonner,  and  since  that  time  I  have  not  seen  her,  nor 
has  she  since  been,  nor  is  she  now,  in  any  way  in  my  custody  or  power. 

Bade  ley,  for  the  defendants,  argued  that  the  return  was 
sufficient,  and  that  the  affidavit  sustained  a  case  of  cruelty 
against  the  father,  upon  which  the  Judge  should  hold  his 
hand  and  not  compel  the  child  to  return  to  him.  In  re 
Race,  the  Lord  Chief  Justice,  in  his  considered  judgment, 
said  the  Court  would  not  order  the  child  to  be  delivered  to 
the  parent  if  they  could  see  it  was  desired  for  any  improper 
purpose. 

Cook  Evans  argued  that  the  return  was  insufficient,  and 
moreover  shown  to  be  false  upon  the  facts,  and  that  the 
charge  of  cruelty  was  a  mere  after-thought,  and  could  not 
be  raised  properly  on  this  return. 

Erle,  J.,  said  he  thought  the  return  insufficient,  but  it 
was  a  matter  of  such  importance  that  he  preferred  the 
whole  matter  being  submitted  to  the  consideration  of  the 
Court,  and  that  the  warrant  should  issue  nominally,  and 
not  be  executed  until  after  Mr.  Roberts  had  declined  to 
give  the  necessary  security  for  the  defendant's  appearance 
before  the  full  Court  (a). 


(a)  This  course  was  accordingly 
taken,  and  the  whole  matter  argued 
in  the  ensuing  term,  when  the  re- 


turn was  held  bad,  and  the  defend- 
ants declared  in  contempt. 
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Westminster,  coram  Pollock,  C.  B.  ^k^w/ 

MORGAN  v.  RAREY  and  another. 

A  Trinity  Term. 

-A.CTION  against  the  executors   of   an  innkeeper,  the  Though  the 

ji         •       ,v  .         i         i        i  i    •     i  •    !•*•    •  omission  by  a 

declaration  (a)  stating  that  the  deceased,  in  his  lifetime,  was  guest  in  an  inn 
an  innkeeper,  and  kept  a  common  inn  for  the  reception  of  Joomdoor  or " 
travellers,  and  in  consideration  that  the  plaintiff  at  his  re-  bring  his  valu- 

.  .  .  .  Me*  to  the 

quest  was  received  by  him  in  the  said  inn,  to  abide  as  such  bar,  in  compli- 
traveller-guest,  he  promised  the  plaintiff  to  keep  the  goods  notice,  may  not 
and  chattels  which,  while  the  plaintiff  should  so  abide  in  the  *fr  *.e  elXCU8e 

r  >  the  innkeeper 

inn  as  such  traveller  (A),  should  be  brought  by  the  plaintiff  for  a  loss,  all 

•  i  •  i   •  /•/  ?  »/v'i  i  die  circum- 

into  the  said  inn,  safely  and  securely  (c),  without  any  loss  stances  are 
or  diminution  while  they  should  be  within  the  said  inn,  and  feft^thc^ury 
the  plaintiff  should  so  abide  therein  as  such  traveller.  on  the  question 

°*  negligence. 

Averment,  that  while  the  plaintiff  was  so  abiding  in  the  But  the  inn- 

__  K|)pY\pf*  1ft    I  If)  rill* 

inn  as  such  traveller,  the  plaintiff  had  with  him  as  such  unless  the  loss 
traveller  in  the  inn  certain  goods  and  chattels,  &c,  yet  the  f?086  trough 

°  .         bis  guest  s 

deceased  did  not  keep  the  same  safely  and  securely  with-  negligence, 

A    ,  !•••,•!  i  r  Ai  and  the  action 

out  loss  or  diminution,  by  reason  whereof  the  same  were  will  He  against 
wrongfully  taken  by  some  person  to  the  plaintiff  unknown,       executors. 
and  lost  to  the  plaintiff. 

Pleas:    1.  That  the  deceased  did  not  promise  as  al- 
leged. 

2.  That  the  plaintiff,  while  he  was  abiding  in  the  inn  as 
such  traveller,  did  not  have  such  goods,  &c. 

3.  That  the  deceased  did  not  break  his  promise  as  al- 
leged. 

Honyman  for  the  plaintiff. 

Phinn  and  H.  Lloyd  for  the  defendants. 

(a)  As  to  the  form  of  declaration,  Case,  Latch.  88 ;  Sands*  Case,  Mod. 

vide  post.  877. 

(6)  This  is  material,  for  if  the  (c)  See  Ross  v.  Hill,  2  Com.  B. 

plaintiff  were  in  the  inn  as  lodger  Rep.  877,  as  to  the  force  of  these 

he  could  not  recover;   Parker  v.  words. 
Flint,    12    Mod.   255;     Cubelins 
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The  deceased  kept  the  Great  Northern  Railway  Inn, 
where  the  plaintiff  one  night  became  a  guest.  There  was 
a  printed  notice  in  his  bedroom  in  these  terms  : — 

"Several  robberies  having  taken  place  during  the  nights 
in  the  principal  hotels  of  London,  the  proprietors  request 
that  all  articles  of  value  be  left  at  the  bar,  otherwise  they 
will  not  be  held  responsible  for  the  loss  of  them." 

The  plaintiff  denied  that  he  had  read  this  notice. 

He  had  with  him  a  gold  repeater,  some  money,  and 
other  articles,  and  did  not  leave  them  at  the  bar,  but  kept 
them  in  his  bedroom. 

There  was  a  night  bolt  to  his  door,  and  lie  did  not  use  it ; 
but  he  locked  his  door. 

In  the  morning  he  found  the  articles  missing,  and  they 
were  not  recovered,  nor  was  it  shown  what  had  become  of 
them,  nor  who  had  taken  them. 

On  the  part  of  the  defendants  it  was  objected  : — 1.  That 
there  was  no  evidence  of  negligence;  that  the  deceased  had 
done  all  in  his  power  to  prevent  a  loss,  and  was  not  liable 
absolutely  as  an  insurer  (a).  2.  That  the  notice  must  be 
taken  as  incorporated  with  the  contract,  and  relieved  the 
deceased  of  all  liability.  3.  That  the  defendants,  as  exe- 
cutors, were  not  liable,  the  action  not  being  founded  on 
contract,  nor  for  a  "  wrong"  committed  by  the  testator  (ft). 

Pollock,  C.  B.,  reserved  the  points  (c),  and  left  it  to  the 
jury  whether  the  plaintiff  had,  by  his  negligence,  contri- 
buted to  the  loss,  so  as,  that  but  for  such  negligence,  it 


(a)  The  modern  cases  are  Daw- 
ton  v.  Chaplin,  5  Q.  B.  Rep.  1 64 ; 
Armitteadv.  Wilde,  17  Q.  B  Rep. 
261 ;  Cahill  v.  Wright,  6  E.  &  B. 
89.     Et  vide  pott,  p.  285. 

(ft)  3  &  4  Will.  4,  c.  42,  s.  2  :— 
"An  action  . . .  may  be  maintained 
against  the  executors  of  any  person 
deceased  for  any  wrong  committed 


by  him  in  his  lifetime  to  another, 
in  respect  of  his  property,  so  as 
such  injury  shall  have  been  com- 
mitted within  six  calendar  months 
before  such  person's  death,  frc  See 
Finlason's  C.  L.  P.  Acts,  p.  10, 
Edit.  1860. 

(r)  On  which  a  rule  was  granted 
in  Exch  ,  but  discharged. 
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would  not  have  occurred  (a),  telling  them  at  the  same  time 
that  the  guest  was  not  bound  to  lock  his  bedroom  door 
nor  to  leave  his  watch  or  snuff-box,  &c,  or  money  or  other 
articles,  at  the  bar  of  the  inn. 

Verdict  for  the  plaintiff  (4). 


(a)  As  to  this,  vide  Thorogood  v. 
Brya»,  8  Com.  B.  Rep  115;  Higby 
v.  Hewitt,  5  Exch.  240;  Greenland 
v.  Chaplin,  5  Exch.  Rep.  243.  The 
defence  is  admissible  under  the 
general  issue ;  Holden  v.  Liverpool 
Gat  Company,  3  Com.  B.  Rep.  1. 
But  uuare,  whether  it  is  admissible 
in  all  cases  of  actions,  even  of  neg- 
ligence; Martin  v.  The  Grtat 
Northern  Railway  Company,  16 
C.  B.  179.     Et  vide  ante,  p.  144. 

(6)    Although  the  case,    which 


was  argued  in  Mich.  Term,  had  not 
been  decided  (the  Court  having 
taken  time  to  consider  their  judg- 
ment), it  would  be  reported,  in  this, 
as  in  other  similar  instances,  as  it 
occurred  at  Nisi  Prius,  because  the 
result  will  be  known  in  the  profes- 
sion long  before  the  case  is  reported 
in  banco,  and  it  is  well  that  the 
facts  should  be  known;  et  vide 
Ftlipow&ki  v.  Merry weat her,  infra, 
where  the  declaration  was  different 


1860.      ' 

Morgan 

v. 

Rarey 

and  Another. 


Coram  Erie,  C.  J. 

FIL1POWSKI  v.  MERRYWEATHER. 

-OlCTION  against  an  innkeeper,  the  declaration  stating 
that  the  defendant  kept  a  common  inn,  that  the  plaintiff 
was  received  into  it  as  a  guest  and  traveller,  and  brought 
with  him  divers  articles,  a  watch,  &c,  and  abided  in  the 
inn  as  such  traveller,  and  that  the  defendant  did  not  keep 
the  goods  safely  and  securely,  but  that  he  and  his  servants 
so  negligently  conducted  themselves  in  that  behalf,  that, 
whilst  the  plaintiff  so  abided  in  the  inn  as  aforesaid,  the 
goods  were,  by  and  through  the  default  and  breach  of  duty 
of  the  defendant  in  that  behalf,  stolen  by  persons  unknown, 
and  so  became  lost  to  the  plaintiff  (a). 


Michaelmat 
Term. 

When  property 
has  been  stolen 
from  a  guest  in 
an  inn,  the 
innkeeper  is 
liable,  unless 
the  plaintiff 
has  contri- 
buted, by  his 
own  negli- 
gence, to  the 
loss,  and  not 
locking  his 
door  is  not 
such  negli- 
gence. 


(a)  As  to  the  declaration,  vide 
Morgan  v.  Rarey  and  another,  ante, 
p.  283,  and  note  thereto.  There  it 
was  in  form  an  action  on  promises ; 
here  it  was  conceived  as  in  an  ac- 

VOL.  II. 


tion  of  case,  on  the  duty.  But  the 
form  cannot  affect  the  substance; 
the  duty  is  what  arises  from  the 
facts  stated;  Brown  v.  Mallett,  5 
C.  B.  599;  so  that  it  matters  not 

P.P. 


im 
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Pfca ;  not  fpslkj. 

Parry f  Setjt.,  aod  Hodgsoeh,  for  the 

Ttndal  Atkinson  for  the 


The  defendant  kepi  a  commercial  imm  m  Loadoo,  and 
tke  plaintiff  bad  slept  there  and  lost  a  wmtek  which  he  had 
with  him  in  hi*  bedroom  over  sight,  and  missed  next 

morning, 

The  chambermaid  had  been  charged  with  stealing  it,  and 
had  tteen  taken  before  a  magistrate,  but,  being  released  for 
Wftnt  of  evidence,  she  had  absconded. 

The  plaintiff  was  cross-examined  as  to  his  having  shown 
his  watirh  to  the  maid  over  night,  as  to  his  not  locking  his 
door  on  going  to  bfd,  and  as  to  his  leaving  his  room  door 
open  when  he  had  occasion  to  get  up  and  go  down  stairs 
about  six  o'clock,  just  when  the  servants  were  rising.  He 
said  that  he  left  it  in  the  room  on  that  occasion,  and  had 
not  missed  it  on  his  return  to  the  room,  but  on  his  rising 
about  an  hour  afterwards. 

Tintltd  A  tlii nam  proposed  to  call  the  defendant,  to  show 
that  hit  had  taken  every  possible  care  and  precaution,  and 
that  the  loss  wus  through  the  plaintiff's  own  negligence. 

t*<wryt  Hurjt.,  objected,  but, 

\f<Ut.¥,,  (*,  J.,  after  considering  the  case  of  Cashill  v. 
Wrifjht  (a)9  admitted  the  evidence. 

'i'hti  clttfendant,  being  called,  was  asked  as  to  a  custom 


how  it  U  ullfjfori  (Jlritt.);  and 
though,  to  the  extent  to  which  it 
tin**  arUe,  there  U  an  implied  pro- 
tit\»u  wUUiU  uii^ht  he  stated,  it  need 
not  he  »tated,  and  if  stated,  requires 
no  proof  beyond  the  tact  or  facts 
rMUing  the  duty  in  law ;  vide  C.  L.  P. 
Aet,  IH.VJ,  m  4fJ,  AO  (Pinlsson'i 
C,  L,  P.  Auts,  Kdit.  18(H),  p.  82); 
and  therefore  the  form  of  action  is 


immaterial ;  vide  same  Act,  a.  74; 
same  work,  p.  91.  Here,  however, 
the  declaration  states  a  default, 
though  it  stated  a  stealing.  But 
notwithstanding  that,  the  C.  J.,  it 
is  conceived  rightly,  held  that  evi- 
dence of  contributory  negligence 
was  admissible. 

(«)  6  E   &  B.  900. 
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or  rule  in  bis  house  as  to  the  custody  of  the  keys  of  the 
bedrooms. 

Parry,  Serjt,  objected,  as  it  was  not  to  the  plaintiff's 
knowledge;  but, 

Erlb,  C  J.,  &aid  he  did  not  dee  how  he  could  exclude 
the  evidence. 

It  appeared  that  the  custom  was  for  the  keys  to  be  kept 
at  the  bar,  and  not  delivered  to  any  one  but  the  guests  or 
the  chambermaid. 

The  defendant  being  asked  as  to  what  had  been  said  at 
the  police-office,  in  the  presence  of  the  plaintiff, 

Parry,  Serjt.,  objected,  that  the  depositions  ought  to 
have  been  produced  ;  but, 

Erlb,  C.  J.,  admitted  the  evidence,  observing  that,  for 
the  present  purpose,  it  did  not  come  within  the  rule  as  to 
what  was  called  "  pre-appointed  evidence,"  as  laid  down 
by  Mr.  Best  in  his  Treatise  on  Presumptive  Evidence,  p. 
26(a). 

Erle,  C.  J.  (to  the  jury).— The  case  for  the  plaintiff  is, 
that  the  watch  was  stolen  from  him  while  he  was  a  guest 
in  the  defendant's  inn.  If  so,  according  to  the  law  of 
England,  the  defendant  is  liable,  unless  you  are  of  opinion 
that  the  plaintiff's  own  negligence  occasioned  the  loss. 
That  would  not  be  so  if  he  "did  ull  that  a  reasonable  man 
might  be  reasonably  expected  to  do  under  the  circum- 
stances" (6).  Therefore  it  is  necessary  to  consider  all  the 
circumstances,  as  that  it  was  a  London  inn,  where  bad  cha- 
racters might  be  expected.     If  the  plaintiff  took  less  care 


(a)  Ballantine,  Serjt.,  suggested 
that,  as  it  did  not  appear  that  the 
depositions  had  been  returned,  the 
rule  of  evidence  relied  on  by  Parry, 
Serjt.,  did  not  apply. 

(6)  The  innkeeper  is  liable  as 
for  a  breach  of  duty,  unless  the 
negligence  of  the  guest  occasions 


the  loss,  in  such  a  way  as  that  the 
loss  would  not  have  happened  if  the 
guest  had  used  the  ordinary  care 
that  a  prudent  man  may  be  reason- 
ably expected  to  have  taken  under 
the  circumstances;  Erle,  J.,  Cath- 
ill  v.  Wright,  6  E.  &  B.  900. 


1860. 

FlLIPOWSKI 
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l$£0  than  a  reasonable  man  mt^ht  be  expected  to  take  under 
web  circnimtartcrs,  the  defendant  is  not  liable ;  bat  the 
plaintiff  is  entitled  to  joor  t  erdkt  antes*  yo«  think  thai  he 
was  guilty  of  a  want  of  ordinary  care.  Not  locking 
door  was  not  such  negligence. 

Verdict  for  the  plaintiff. 


PRIESTLEY  r   MACLEAN  ». 

In  an  actio*  of  JlHIS  was  an  action  brought  by  the  plaintiff  to  recover 
tTtbe  pbmcS;  damages  for  injuries  which  he  had  sustained  on  the  South 
damage  for  km  Staffordshire  Railuav,  of  which  the  defendant  was  lessee. 

of  profit  on 


which  «s#A<  Ballantine,  Serjt.,  for  the  plaintiff,  sought  to  give  evi- 

haire  been  en-  dence  of  loss  sustained  bv  his  inability  to  carrv  out  contract, 

tered  into  by  /                         -                                              * 

lam,  held,  too  which,  had  he  not  been  injured,  he  would  have  undertaken  ; 


remote,  and  not 


and  proposed  to  show  that  a  person  named  Whit  worth 
bad  been  in  treaty  with  the  trustees  of  the  parish  of  St. 
Stephen,  Coleman  Street,  for  a  lease  of  land,  on  which  he 
proposed  to  erect  a  factory  and  warehouses;  that  the 
plaintiff  had  assisted  him  in  preparing  designs,  estimates. 
Sec. ;  that  whilst  the  plaintiff  was  lying  ill  from  the  acci- 
dent, Whitworth  being  pressed  by  the  trustees  to  conclude 
the  bargain,  applied  to  the  plaintiff  to  undertake  the  build- 
ings as  formerly  proposed,  and  the  plaintiff  being  unable 
so  to  do  by  reason  of  his  injuries,  Whitworth  abandoned 
the  treaty  for  the  land,  whereby  the  plaintiff  lost  the  profits 
which  would  have  accrued  to  him. 

Milward,  for  the  defendant,  objected  that  the  damage 
was  too  remote. 

Erlb,  C.  J. — I  should  have  had  no  doubt  about  this 
matter  had  the  plaintiff  already  made  a  contract  with 
Mr.  Whitworth ;  but  you  cannot  recover  damages  for  loss 

(a)  Reported  by  F.  P.  Brandt,  Esq. 
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alleged  to  have  been  sustained  from  a  possible  contingency.         I860. 
Supposing  a  lady  to  have  been  injured  and  disfigured  in  a      p^^ 
railway  accident,  she  could  not  say  that  she  ought  to  v. 

i  i  i  .    t  e  •  Maclean. 

recover  damages  because  she  was  prevented  from  going  to 
a  ball,  at  which  she  might  have  met  a  rich  husband. 

Evidence  rejected. 


Coram  Willes,  •/. 

SCALES   V.   LAWRENCE.  Michaelmas 

V^OVENANT  by  tenant,  so  often  as  need  should  require,  On  a  covenant, 
well  and  sufficiently  to  repair,  uphold,  sustain,  painty  glaze,  cessary  well 
cleanse,  scour,  &c  a  house  and  premises,  with  all  needful  ^rep^01"1^ 
reparations  and  cleansings,  and  to  leave  the  premises  in  cleanse,  &c, 

and  keep  and 

such  repair,  reasonable  wear  and  tear  excepted.  leave  in  such 

Breach :  leaving  them  not  so  repaired,  upheld,  &c.  with  JSewew^d" 
all  needful  reparations.  tear  exceP*ed, 

r  m  the  tenant,  if 

Plea  :  payment  into  Court  of  30/.  he  has  repaired 

*^      t«       •  i.i-  *  it  /v  within  a  rea- 

Ke plication,  that  this  was  not  enough,     issue  (a).  sonable  time 

Hawkins  and  Holl  for  the  plaintiff.  is  only  bound/ 

in  addition  to 

Petersdorff,  Serjt.,  for  the  defendant.  the  repair  of 

actual  dilapi- 

The   house,   which   contained  three  sitting-rooms  and  dations,  to 
four  bed-rooms,  with  kitchens,  stable,  outhouses,  &c,  and  paint,  &c,  and 
a  large  garden  and   field  of  some  extent,  inclosed  in  a  n°l  t0  rePaint» 
fence,  had  been   let  to  the  defendant  in  1852  for  seven 
years,  at  a  rent  of  50/.  a  year. 

He  laid  out  a  considerable  sum  on  entering,  and  had 
also  laid  out  12/.  in  1858. 

The  plaintiff  called  surveyors  to  show  that  the  estimate 
for  the  requisite  repairs  on  the  defendant's  leaving  was  66/. 
But  it  appeared  that  this  included  re  papering,  and  it  did 
not  appear  that  the  old  paper  was  more  than  dirtied. 

(a)  Vide  Robinson  v.  Harmon,  1  Exch.  850,  and  Finlason's  C.  L.  P. 
Acts,  Edit.  1860,  p.  91. 
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1800.  WiLt<B8,  J.,  held,  that  this,  not  being  expressly  men- 

^T**^*^       tioned   in   the   covenant,  was  not   comprised   within   its 

8C ALBS  '  r 

•.  terms,  as  it  was  mere  matter  of  ornament.    The  utmost 

I     a  VFM  W*  fct  rf*  IK 

that  could  be  included   was  the  cost  of  replacing  such 
portions  of  the  paper  as  might  be  absolutely  torn  off. 

With  regard  to  the  painting,  the  plaintiff  gave  evidence 
that  it  was  usual  to  paint  the  inside  once  in  seven  years, 
and  the  outside  once  in  three  years. 

It  was  admitted  that  the  whole  had  been  painted  in 
1853,  and  that  there  had  been  some  repairs  in  1858. 

/folly  for  the  plaintiff,  contended  that  this  made  no  dif- 
ferencf,  and  that  the  tenant  did  not  perform  his  covenant 
merely  by  repairing  the  premises  when  he  entered,  if  when 
be  left  them  they  were  not  in  a  good  condition. 

On  the  part  of  the  defendant,  the  plaintiff's  witnesses 
were  cross-examined  as  to  the  age  of  the  boose,  which  it 
appeared  was  150  year?  oM,  and  also  as  to  its  general 
condition  when  defendant  entered,  when  it  appeared  that 
it  was  rather  oat  of  repair ;  and  there  was  evidence  as  to 
its  being  in  as  cwd  a  condition  when  be  left,  reasonable 
wear  and  tear  excepted,  as  it  could  be  after  between  six 
and  seven  vears*  use. 

The  money  paid  into  orart  mas  proved  to  be  ample  enoogb 
to  cover  all  that  cock:  he  c<>r.$jderec  as  £krpidjuitm^ 

The  qnestion  m*s  er.tTe-ly  as  to  the  decree  of  reyalim 
required. 

\Vnx«s  JL  *io  ibf  ;s7y  .. — Yot  ire  to  5e*ade  lie  qoes- 
tion  w  ith  reference  to  the  u*rms-  c»f  the  coveimuts  acid  tbe 
general  character  and  c<r>T>di:»ciL  c»f  the  rownises  wben  tbe 
defendant  ontewd.  B*  :bf  ccvg&a&i  the  defendant  w*s 
Vonnd  to  do  the  ihinc*  S4>ecia]}v  ntf*B:vmcd,  ana  also  al 
that  was  nccessaTv  to  leave  tbe  boos*  ia  a  £oad  condftaoai, 
m-rtb  reference  to  \h?  ob  icaikai  of  a  tenant.  As  to  dial, 
x\ms    tnnst   consider   tbf  chfaTa<ri«r  sue   condition   of  tbe 

V 

k.N*s*;  *hu*s  if  he  talcs  an  old  bouse,  be  nmsi  ncfi  let  it 
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tumble  down,  be  must  keep  it  up;  but  only  as  an  old 
house.  No  tenant  is  bound  to  leave,  for  his  landlord,  a 
new  house ;  but  the  house  which  he  looh,  in  a  state  of  fit 
repair,  as  such  house.  And  if  he  has  painted  the  outside 
in  three  years,  and  the  inside  within  seven  years,  he  is  not 
bound  to  do  it  again  when  leaving,  unless  so  far  as  is 
required  by  actual  dilapidations  or  destruction  of  the  paint; 
and  so  of  other  repairs.  He  may,  if  he  likes,  have  the 
benefit  of  his  repairs,  so  as  he  leaves  the  premises  in  a  fit 
state,  reasonable  wear  and  tear  excepted.  If  he  painted 
and  papered  within  seven  years,  and  there  is  no  damage 
in  the  way  of  breaking  down  or  tearing  off,  then  the 
reasonable  construction  of  the  covenant  is,  that  he  should 
"cleanse"  the  old  paint,  &c.  (or  renew  it  only  where  <fe- 
stroyed),  and  give  up  the  house  in  a  clean  and  fair  con- 
dition, and  for  fair  wear  and  tear  he  would  not  be  liable. 
Questions  of  this  sort  are  questions  of  fact  for  you,  to  be 
decided  on  what  are  the  substantial  merits  of  the  case 
rather  than  on  strict  rights  or  extreme  law.  The  landlord  is 
not  to  claim  for  every  crack  in  the  glass  or  every  scratch 
on  the  paint.  The  reasonable  rule  probably  would  be  not 
to  charge  for  a  pane  of  glass  merely  with  one  crack  in  it, 
and  so  forth.  Such  covenants  must  not  be  strained,  but 
reasonably  construed,  on  the  principle  of  "  give  and  take." 

Verdict  for  the  defendant. 


1860. 


Scales 

v. 

Lawrence. 


PELL   V.    ADDISON.  Mlchaelmcu 

.  Term, 

ACTION   by  an  incumbent  against  the  executors  of  a  An  action  for 
deceased  incumbent  for  dilapidations  in  the  chancel  of  the  onlyplea'being 

parish  church.  payment  into 

1  Court,  and  the 

only  question 
as  to  the  suffi* 
ciency  of  the 
amount,  turn- 
ing merely  on 
the  facts,  is  fit 
to  be  referred  to  arbitration  under  the  C.  L»  P.  Act,  1854,  •.  3. 


Plea :  payment  of  701.  into  Court. 
Replication,  that  this  was  not  enough.     Issue. 

Macnamara  for  the  plaintiff. 
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I860.  Griffits  for  the  defendant. 

It  appearing  that  the  only  question  was  as  to  the  degree 
or  amount  of  repair  requisite  ip  the  condition  of  the  chancel, 
and  a  question  arising  as  to  the  rule  of  law  upon  that  sub- 
ject, 

Willes,  J.,  said,  the  case  of  Wise  v.  Metcalfe  (a),  which 
is  considered  as  laying  down  the  law  on  the  subject,  really 
does  not  settle  it.  It  does  no  more  than  decide  that  the 
repairs  are  to  be  more  than  such  as  a  tenant  not  under 
covenant  to  repair  is  bound  to  do,  and  less  than  what  a 
tenant  under  such  a  covenant  is  bound  to  do.  The  reason- 
able rule  is,  perhaps,  to  put  the  edifice  into  substantial  re- 
pair, without  ornament. 

This  is  a  fit  case  for  a  reference  to  arbitration  under  the 
Common  Law  Procedure  Act,  1854,  sect.  3,  as  a  mere 
"  matter  of  account.*'  It  is  just  the  kind  of  case  men- 
tioned by  the  Common  Law  Commissioners  as  an  illustra- 
tion ;  viz.,  an  action  for  non-repair  of  a  building,  the  ques- 
tion being  only  as  to  amount.  Sitting  at  chambers,  I 
should  not  have  hesitated  to  order  the  action  so  to  be 
referred,  nor  shall  I  hesitate  to  do  so  now  (6),  unless  the 
parties  agree  together  to  a  reference. 

The  parties  then  agreed  to  refer. 

(a)  10  B.  &  C.  299.  take  retained  in  the  marginal  note. 

(b)  His  Lordship  having  already  Vide  Finlason's  C.  L.  P.  Acts, 
(as -other  Judges  have)  held  that  a  Edit.  1860,  p.  168.  And  it  has 
cause  can  be  so  ordered  to  be  re*  also  been  held,  that  an  action 
ferred  at  nisi  prius,  the  words  "be-  technically  for  unliquidated  da- 
fore  action"  having  been  struck  mages  may  be  so  referred.  Ibid, 
out  of  the  clause,  though  by  mis- 
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Coram  Erie,  C.  J.  (a).  n^n-O 

MACNA8B  V.  JOHNSON  AND  ANOTHER.  Michaelma, 

rm-y  Term* 

JLHIS  was  an  action  to  recover  a  sum  of  78/. -for  alleged  Without  a  plea 
arrears  of  wages  due  from  the  defendants  as  executors  of  defendant  win 
one  Peel,  deceased.    The  declaration  contained  indebitatus  not  !*  a"owed 

'  to  give  that 

counts  for  work  and  services,  money  lent  and  accounts  fact  in  evi- 

,  dence  as  a  void- 

Stated,  ing  a  contract, 

Plea :  never  indebted.  ZZ&tS. 

The  plaintiff  was  examined  and  stated,  that  Peel  had  plaintiff's  cre- 

\  dibihty. 

engaged  her  as  a  housekeeper  at  wages  of  18/.  per  annum, 
and  that  the  amount  claimed  in  the  action  was  due. 

Ballantine,  Serjt.,  for  the  defendants,  began  to  cross- 
examine  the  plaintiff  on  the  circumstances  attending  her 
engagement  and  service,  with  a  view  to  show  that  she 
really  was  engaged  as  a  mistress,  and  cohabited  with  Peel 
as  such. 

Tozer,  Serjt.,  for  the  plaintiff,  objected.  This  is  not  re- 
levant to  the  issue ;  there  is  no  plea  that  the  contract  was 
invalid  on  the  ground  of  its  immoral  nature;  the  sole  ques- 
tion here  is,  if  the  agreement  in  question  was  made. 

Erle,  C.  J. — That  is  so,  but  I  think  it  is  competent  for 
the  defendants  to  put  in  evidence  all  the  circumstances  as 
tending  to  impeach  the  general  credit  of  the  plaintiff.  I 
shall  direct  the  jury,  however,  that  it  is  not  competent  to 
them  to  find  for  the  defendants,  on  the  ground  of  the  im- 
morality of  the  contract,  there  being  no  such  plea  on  the 
record. 

Verdict  for  the  defendants. 

Tozer,  Serjt.,  and  Hume  Williams  for  the  plaintiffs. 
Ballantine,  Serjt.,  and  Prentice  for  the  defendants. 

(a)  This  and  the  following  cases  are  reported  by  F.  Philbrick,  Esq. 


given. 
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I860. 

£22L  GASKIN  v.  DAVIS. 

In  an  action  on  JlHE  declaration  was  on  a  bill  of  exchange  for  55/.,  pay- 
by  instalment!*  able  by  instalments  of  1/.  per  week ;  it  alleged  the  bill  to 
thaftheactlon  ^e  "  now  overdue,"  then  set  out  its  items,  and  concluded, 
wascommenoed  «  but  did  not  pay  the  same." 

on  the  last  day  ■        . 

of  grace,  but  Pleas:  1.  Denial  of  the  acceptance. 

no'plea  to*bat       2.  That  before  action  defendant  satisfied  the  claim  of 

effect,  nonsuit    fae  plaintifF  in  respect  of  the  said  bill  by  payment. 

leave  to  move        The  plaintiff's  case  was  opened,  that  the  defendant  had 

regularly  paid  all  the  instalments  down  to  the  9th  October, 
I860,  but  had  paid  none  subsequently. 

It  appeared  by  the  record  that  the  action  was  commenced 
on  the  19th  October. 

The  defendant's  counsel  at  the  close  of  the  opening,  in* 
terposed  and  objected,  that  at  any  rate  the  action  was 
brought  too  soon,  as  the  days  of  grace  were  allowable 
upon  each  instalment,  (citing  Sherborne  v.  Orridge  (a),) 
the  last  instalment  being  due  on  16th  October,  and  the 
last  day  of  grace  being  the  19th. 

Allen  for  the  plaintiff.  —  This  question  does  not  arise 
on  these  pleadings,  and  it  is  not  open  to  the  defendant  to 
raise  it. 

Atkinson,  for  the  defendant,  admitted  there  was  no  ex- 
press traverse,  the  instalments  were  unpaid,  and  that  the 
bill  had  not  become  due,  but  submitted  that  the  declaration 
was  informal,  and  that  the  defendant  had  been  misled  by 
it.     He  asked  for  leave  to  add  a  plea. 

Erle,  C.  J. — You  may  do  so,  but  only  on  payment  of 
costs  of  the  day. 

Atkinson  declined  to  amend. 

Erlb,  C.  J. — I  think  the  action  is  too  soon,  but  look- 
ing at  these  pleadings   I   will  not  nonsuit  the  plaintiff, 

(a)  11  M.  &  W.  374. 
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I  will  reserve  the  point,  and  give  the  defendant  leave  to 

move  (a). 

Verdict  for  the  plaintiff. 

J.  G.  Allen  for  the  plaintiff. 

IHndal  Atkinson  and  PAilbrieh  for  the  defendant. 


I860. 


(a)  In  Padwick  r.  Turner,  11 
Q.  B.  124,  a  special  demurrer  to 
the  form  of  declaration  given  under 
the  rules  of  Will.  4,  which  ran 
thus— '*  which  period  has  elapsed  " 
—was  set  aside  as  frivolous.  But 
more  than  one  Judge  at  Chambers 
had  held  it  not  frivolous,  and  the 
decision  of  the  Court  was  not  given 
without  hesitation,  and  probably 
on  account  of  the  aversion  felt  to 
technical  objections  on  special  de- 
murrer.   And  certainly  the  form 


was  not  correct,  as  will  be  seen  by 
reference  to  the  old  forms,  which 
always  alleged  that  the  bill  had  be- 
come due.  And  the  new  forms  are 
altered  so  as  to  make  them  accord 
therewith,  alleging  that  the  bill  is 
"  overdue."  In  the  case  alluded  to 
it  was  considered  that  a  denial  that 
the  bill  was  due  would  raise  the 
question,  as  certainly  it  would  now; 
and  that  being  the  proper  plea,  of 
course  the  ruling  of  Erle,  C.  J., 
was  correct. 


Coram  Pollock,  C.  B. 
GILMORE  v.  WHITMARSH. 

-oLCTION  on  a  bill,  drawn  by  defendant,  accepted  by 
one  More,  indorsed  to  Story,  and  by  him  to  the  plaintiff. 

Pleas:  denying  the  making,  indorsing,  &c;  and  also 
denying  the  presentment  and  notice. 

Hawkins  and  Francis  for  the  plaintiff. 

M.  Chambers  and  Overend  for  the  defendant. 

It  appeared  that  the  bill  was  drawn  by  the  defendant 
Whitmarsh  in  Paris,  and  by  him  there  indorsed  (a)  and 
sent  to  Story,  who  indorsed  it  in  London  to  one  Monti 
who  indorsed  it  to  the  plaintiff. 

Story  being  called,  proved  that  Monti  put  on  a  stamp 
before  he  (witness)  indorsed  it. 


Michaelmas 
Term. 

A  foreign  bill, 
bearing  a 
stsmp,  defaced 
by  the  person 
who  affixed  it, 
prior  to  the  in- 
dorsement to 
the  plaintiff, 
but  the  deface- 
ment having  no 
date,  held,  in- 
admissible in 
evidence,  and, 
on  the  common 
traverses,  the 
plaintiff  held 
not  entitled  to 
recover  upon 
it 


(a)  Therefore,  it  was  not  within 
the  definition  of  an  inland  bill,  in 
the  Mercantile  Law  Amendment 


Act,  19  &  20  Vict.  c.  97,  s.  7,  as 
drcwn  or  made  in  any  part  of  the 
United  Kingdom. 
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1860.  The  bill  bore  on  it  a  stamp  defaced  by  Monti,  without 

Gilmore      ^a*e  *°  *ne  defacement  (a) ;  and 

»•  It  was  objected  that  the  bill  was  not  stamped  when 

VV'HITIf  AR8H. 

negotiated.     The  defacement  should  have  been  dated. 

Pollock,  C.  B. — That  is  so.  The  object  of  the  statute 
was  to  prevent  the  same  stamp  being  used  again ;  so  the 
bill  was  not  duly  stamped  before  it  was  negotiated. 

Hawkins. — There  is  no  plea  to  raise  the  question. 

Pollock,  C.  B. — A  plea  is  not  necessary.  The  statute 
enacts  that  no  person  shall  be  entitled  to  recover  upon  it. 
So  it  is  inadmissible  in  evidence. 

Hawkins  tendered  it  in  evidence  upon  the  other  issues, 
as  to  presentment  and  notice ;  but 

Pollock,  C.  B. — The  bill  is  inadmissible.  There  must 
be  a 

Nonsuit. 

(a)  17  &  18  Vict.  c.  83. 


Michaelmas  IRWIN    V.  LEVER. 

Term,  n*y 

Where  adocu-  JlHIS  was  an  action  for  work  done  and  services  rendered. 

proved  Mohave  'Plea:  never  indebted. 

actual  posses.  Digby  Seymour ,  Biron  and  Laxton  for  the  plaintiff. 

sion  of  a  party  _              .                                                     _^    . 

to  the  action,  Shee,  Serjt.,  Ballantine,  Serjt.,  and  Tompson  Chitty,  for 

or  to  be  now  in  .i       i   r     j    .  . 

the  possession  the  defendant. 

of  his  attorney  The  defence  was,  that  the  services  were  rendered  under 

in  another  ' 

action  >—Heidt  no  agreement,  save  that  contained  in  a  written  agreement 

evidence  was  with  the  plaintiff  and  one  Holmes,  the  conditions  of  which 

^h!^!!:  n°~  had  not  been  satisfied.     The  agreement  was  in  the  hands 

tice  having  » 

been  given  to  of  one  Lewis,  the  attorney  of  the  plaintiff  and  Holmes  in 

that  attorney  .                           . 

to  produce  it;  an  action  thereon  in  the  Common  Pleas,  which  was  still 

and.  temble,  „*• 

that  it  would  pending. 

have  been  so  Notice  had  been  given  by  the  defendant  to  the  plaintiff 

even  without  ... 

such  notice  to  (but  not  to  his  attorney  in  this  action)  to  produce  the  do- 

the  attorney. 
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cument;  and  notice  had  been  given  to  Lewis  to  produce        i860. 
it ;  but  when  called  for  he  was  not  present. 

Ballantine,  Serjt.,  called  the  attorney  for  the  defendant, 
who  proved  that  in  another  inquiry  he  had  seen  the  original 
produced  from  the  custody  of  the  now  plaintiff;  that 
Lewis  acted  as  bis  attorney  in  the  other  action,  and  that 
copies  had  been  obtained  in  this  action  under  a  Judge's 
order,  which  the  witness  produced  and  proved  to  be  correct. 

Digby  Seymour  proposed  to  call  his  client,  the  plaintiff, 
to  prove  that  he  had  the  document  from  his  attorney  in 
the  other  action,  Lewis ;  but 

Pollock,  C.  B.,  declined  to  admit  such  evidence. 

Digby  Seymour  offered  to  call  the  plaintiff's  attorney  to 
prove  that  he  had  not  the  document  in  his  possession ; 
but 

Pollock,  C.  B.,  refused  to  admit  the  evidence,  as  It 
would  now  be  irrelevant. 

Digby  Seymour  contended  that  the  evidence  was  insuf- 
ficient to  admit  of  secondary  evidence,  and  that  the  de- 
fendant ought  to  have  subpoenaed  Lewis ;  but 

Pollock,  C.  B. — That  was  not  necessary  on  the  evi- 
dence as  it  stands.  If  he  were  present,  and  had  the  do- 
cument here,  he  could  no  doubt  be  served  with  a  subpoena 
duces  tecum  (a).  But  it  is  sufficient  that  notice  has  been 
given  to  him  to  produce  the  document,  he  being  at  this 
moment  the  plaintiff's  attorney,  although  not  in  this  action. 
The  possession  of  the  plaintiff's  attorney  is  the  possession 
of  the  plaintiff.  Generally,  documents  of  any  value  are 
in  the  actual  custody  of  bankers,  or  attornies  or  agents  of 
some  kind ;  and  though  they  might  perhaps  be  subpoenaed, 
it  is  not  necessary  to  subpoena  them ;  when  the  principal 
is  a  party  to  the  suit,  it  is  sufficient  to  give  the  party  notice 

(a)  Dwycr  v.  Collins,  7  Exch.  639.    And  see  R 'right  v.  Bunyard,  ante, 
p.  193. 


296 


CASES  AT  THE  MIDDLESEX 


1800. 

GfLMOftE 


The  bill  bore  oo  it  a  stamp  defaced  by  Mooti,  without 
date  to  the  defacement  (a) ;  and 

It  was  objected  that  the  bill  was  not  stamped  when 
negotiated.     The  defacement  should  hare  been  dated. 

Pollock,  C.  B. — That  is  so.  The  object  of  the  statute 
was  to  prevent  the  same  stamp  being  used  again ;  so  the 
bill  was  not  duly  stamped  before  it  was  negotiated. 

Hawkins. — There  is  no  plea  to  raise  the  question. 

Pollock,  C.  8. — A  plea  is  not  necessary.  The  statute 
enacts  that  no  person  shall  be  entitled  to  recover  upon  it 
So  it  is  inadmissible  in  evidence. 

Hawkins  tendered  it  in  evidence  upon  the  other  issues, 
as  to  presentment  and  notice ;  but 

Pollock,  C.  B. — The  bill  is  inadmissible.    There  must 

be  a 

Nonsuit, 
(a)  17  &  18  Vict.  c.  83. 


Mirkatlmai 
Term. 

Where  a  docu- 
ment was 
Koved  to  have 
en  in  the 
actual  posses- 
sion of  a  party 
to  the  action, 
or  to  be  now  in 
the  possession 
of  his  attorney 
In  another 
action  >—Held, 
that  secondary 
evidence  was 
admissible,  no- 
tice having 
been  given  to 
that  attorney 
to  produce  it  i 
and,  tmble, 
that  it  would 
have  been  so 
even  without 
such  notice  to 
the  attorney. 


IRWIN  v.  LEVER. 

A  HIS  was  an  action  for  work  done  and  services  rendered. 
*  Plea :  never  indebted. 

Digby  Seymour ,  Biron  and  Lax  ton  for  the  plaintiff. 

Shee,  Serjt.,  Ballantine,  Serjt.,  and  Tompson  Chitty,  for 
the  defendant. 

The  defence  was,  that  the  services  were  rendered  under 
no  agreement,  save  that  contained  in  a  written  agreement 
with  the  plaintiff  and  one  Holmes,  the  conditions  of  which 
had  not  been  satisfied.  The  agreement  was  in  the  hands 
of  one  Lewis,  the  attorney  of  the  plaintiff  and  Holmes  in 
an  action  thereon  in  the  Common  Pleas,  which  was  still 
pending. 

Notice  had  been  given  by  the  defendant  to  the  plaintiff 
(but  not  to  his  attorney  in  this  action)  to  produce  the  do- 


V. 

Lever. 
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cument;  and  notice  had  been  given  to  Lewis  to  produce        i860. 
it:  but  when  called  for  he  was  not  present.  ^^/^ 

r  Irwin 

Ballantine,  Serjt.,  called  the  attorney  for  the  defendant, 

who  proved  that  in  another  inquiry  he  had  seen  the  original 

produced    from   the   custody  of  the   now  plaintiff;    that 

Lewis  acted  as  his  attorney  in  the  other  action,  and  that 

copies  had  been  obtained  in  this  action  under  a  Judge's 

order,  which  the  witness  produced  and  proved  to  be  correct. 

Digby  Seymour  proposed  to  call  his  client,  the  plaintiff, 
to  prove  that  he  had  the  document  from  his  attorney  in 
the  other  action,  Lewis ;  but 

Pollock,  C.  B  ,  declined  to  admit  such  evidence. 

Digby  Seymour  offered  to  call  the  plaintiff's  attorney  to 
prove  that  he  had  not  the  document  in  his  possession ; 
but 

Pollock,  C.  B.,  refused  to  admit  the  evidence,  as  It 
would  now  be  irrelevant. 

Digby  Seymour  contended  that  the  evidence  was  insuf- 
ficient to  admit  of  secondary  evidence,  and  that  the  de- 
fendant ought  to  have  subpoenaed  Lewis ;  but 

Pollock,  C.  B. — That  was  not  necessary  on  the  evi- 
dence as  it  stands.  If  he  were  present,  and  had  the  do- 
cument here,  he  could  no  doubt  be  served  with  a  subpoena 
duces  tecum  (a).  But  it  is  sufficient  that  notice  has  been 
given  to  him  to  produce  the  document,  he  being  at  this 
moment  the  plaintiff's  attorney,  although  not  in  this  action. 
The  possession  of  the  plaintiff's  attorney  is  the  possession 
of  the  plaintiff.  Generally,  documents  of  any  value  are 
in  the  actual  custody  of  bankers,  or  attornies  or  agents  of 
some  kind ;  and  though  they  might  perhaps  be  subpoenaed, 
it  is  not  necessary  to  subpoena  them ;  when  the  principal 
is  a  party  to  the  suit,  it  is  sufficient  to  give  the  party  notice 

(a)  Dwytr  v.  Collins,  7  Exch.  639.  And  gee  Wright  v.  Bunyard,  ante, 
p.  193. 
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If  he  could  not,  then  it  might  be 
held  that  they  advanced  the  money 
in  their  own  wrong,  or  must  be 
deemed  to  have  done  so  upon  hit 
security;  and  if  so,  then  as  re- 
garded the  defendants,  his  sureties, 
Gatheroood.  it  would  be  the  same  as  if  the  money 
had  110/  been  advanced,  in  which 
case  the  law  would  have  been  the 
same  as  in  Abbott  v.  Hendricks,  2 
Sc,  N.  S.  183,  where  it  was  held 
a  good  plea  to  an  action  on  a  bill 
that  it  was  given  for  future  services 
never  rendered.  And  even  as  re- 
gards the  sureties,  the  case  would 
have  resembled  Sleigh  v.  Sleigh,  5 
Exch.  514,  where  it  was  held  that 
an  accommodation  acceptor  could 
not  recover  money  he  paid  to  a 
holder  not  entitled  to  payment  by 
reason  of  want  of  notice  of  dis- 
honour. Even  assuming  that  Alpe 
could  have  sued  the  plaintiffs  for 
refusing  the  advance,  it  should  seem 
that  the  damage  would  have  been 


merely  nominal  or  trivial;  so  in 
the  converse  case  of  their  suing  for 
the  loss  of  profit  on  the  transaction, 
the  latter  case  resembling  that  of  a 
vendor  suing  for  non-acceptance  of 
goods  sold,  for  which,  if  he  has 
taken  them  back,  he  cannot  recover 
the  price;  Lamond  v.  Devalle,  9 
Q.  B.  1030;  and  the  other  case 
being  that  of  vendee  suing  unpaid 
vendor  for  the  goods;  Chinery  v. 
Veal,  29  L.  J.,  Exch.  307,  from 
which  case  it  seems  to  result  that 
the  vendor  suing  could  not  have 
recovered  on  a  bill  given  for  the 
price.  As  to  revocation,  see  Chap- 
pell  v  Bray,  30  L.  J.,  Exch.  24, 
and  Hotson  v.  Ilouilt,  ante,  p.  233. 
On  these  grounds  Griffils  moved 
in  H.  T.,  but  as  half  notes  had 
been  sent  (Smith  v.  Mundy,  29 
L.  J.,  Q.  B.  172),  and  the  parties 
could  not  be  put  in  the  same  po- 
sition, the  Court  held  the  revocation 
too  late,  and  refused  a  rule. 


Coram  Martin,  B. 

WILKINSON  v.  IBBETT. 

ACTION  for  an  excessive  distress. 

The  first  count  stated  that  the  defendant  took  and  dis- 
trained certain  goods  and  chattels  of  the  plaintiff  Charlotte 
, ,  „       „       Wilkinson,  and  one  S.  Wilkinson,  as  a  distress  for  certain 

sold  first,  after  7 

notice  from  the  arrears  of  rent  alleged  to  be  due,  and  payable  to  a  certain 

lodger,  and  the  .  c  .  .  . 

tenant's  goods  person  in  respect  or  certain  premises  on  which  the  goods 
b^sum^rienVto  were>  an<*  which  goods  were  of  more  than  sufficient  value 
satisfy  rent        to  have  satisfied  the  said  alleged  arrears  of  rent,  &c.  and 

and  charges :  ° 

Held,  that  the 

lodger  was  entitled  to  sue  for  an  excessive  distress. 


Michaelmas 
I  em. 

Goods  of  a  te- 
nant's lodger 
being  dis- 
trained along 
with  the  te- 
nant's, and 


SITTINGS— EXCHEQUER,  301 

not  only  sold  the  same  for  an  amount  which  satisfied  the        I860, 
said  arrears,  but  also  sold  the  remainder,  &c.  (a).  Wilkinson 

Second   count;  for  that   the  defendant  took  and  dis-  »• 

Xbbbtt 

trained  certain  goods  of  the  plaintiff  as  a  distress,  and  sold 
the  same,  and  out  of  the  proceeds  satisfied  the  said  ar- 
rears, leaving  a  surplus;  yet  he  did  not,  according  to 
the  statute  (ft),  leave  it  in  the  hands  of  the  undershei  iff,  &c. 
for  the  use  of  the  plaintiff,  &c. 

Third  count;  in  trover. 

Pleas  :  1.  Not  guilty  by  statute  11  Geo.  2,  c.  19. 

2.  To  so  much  of  the  declaration  as  complains  of  the 
defendant  selling  more  of  the  goods  than  sufficient  to 
satisfy  the  arrears ;  that  he  sold  the  same  by  the  leave  of 
the  plaintiff.     Issue. 

3.  As  to  the  same  payment  in  satisfaction.     Issue. 

Parry,  Serjt.  and  Griffits  for  the  plaintiff. 
Coleridge  for  the  defendant. 

The  plaintiff  proved  that  his  daughter  had  contracted 
with  one  L.  for  his  interest  in  the  premises,  a  shop  and 
house,  on  which  the  distress  was  made,  and  that  she  had 
entered  on  the  18th  May,  when  a  half-quarter's  rent  was 
due,  viz.  12/.  10s.,  at  the  rate  of  100/.  a  year. 

The  shop  was  a  double  one,  and  L.  continued  to  occupy 
half  for  a  month  afterwards.  The  plaintiff's  daughter  took 
L.'s  stock  in  trade,  but  had  no  furniture,  and  the  plaintiff 
supplied  the  household  furniture,  residing  with  her.  On 
the  24th  June,  a  quarter's  rent  became  due.  There  was  an 
agreement  negotiated  between  her  and  the  landlord,  P., 
but  it  was  never  signed.  In  August  she  paid  half  a  quar- 
ter's rent.  On  the  9th  November,  12/.  10s.  was  paid 
(another  quarter  having  become  due),  and  on  the  12th  a 
distress  was  put  in  for  25/.,  the  quarter's  rent  which  re- 
fa)  Tancredv.  Leyland,  16Q.B.  (b)  Yates  v.  Eastwood,  6  Ex. 
669.                                                      805. 
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lingd  doe.  The  goods,  including  stock  and  furniture, 
were  appraised  at  2SML  \*s.  &d.  (1-UL  tbtfrnnriiwr*  and  the 
rest  the  stock),  and  offered  to  her  at  that  price  hot  refused. 
She  cm  the  other  hand  offered  to  take  the  furniture  at  the 
eosjdesjwed  price,  but  thai  was  refused.  The  whole  of  the 
goods,  stock  and  furniture  were  afterwards  (December  5th) 
sold,  after  notice  from  the  plaintiff  that  the  furniture  was 
bis.  It  was  in  respect  of  the  fmnutmre  that  the  present 
action  was  brought. 

There  was  eridence  that  the  stock  sold  for  40/.  and  the 
furniture  for  \6L,  and  that  the  whole  was  worth  70L  The 
furniture  was  sold  first,  and  the  account,  including  rent 
and  charges  37/1,  showed  a  surplus  of  194L  There  was  a 
question  as  to  the  charges. 

Coleridge  objected,  that  the  action  was  not  maintainable 
by  the  plaintiff,  but 

Martin,  B.  overruled  the  objection. 

At  the  close  of  the  case, 

Martin,  B. — The  law  is,  that,  when  a  distress  is  sold, 
the  seller  must  stop  when  he  has  sold  enough  to  cover  rent 
and  reasonable  charges.  The  distress  must  be  reasonable, 
and  if  you  think  it  was  unreasonable  and  excessive  find  for 
the  plaintiff.  Was  the  sale  excessive?  were  the  charges: 
unreasonable?  They  amount  to  forty-five  per  cent,  on  the 
amount.  Even,  however,  assuming  that  the  defendant's 
charges  were  correct,  he  sold  for  nearly  20/.  more  than 
rent  and  charges ;  that  he  could  not  lawfully  do  without  the 
express  authority  of  the  plaintiff,  which  is  pleaded.  He 
should  have  sold  up  to  the  amount  of  the  rent  and  proper 
charges,  aud  then  have  stopped.  If  he  had  sold  the  stock 
first,  it  turns  out  that  it  would  have  been  unnecessary  to 
sell  further.  If  that  is  so,  the  plaintiff  is  entitled  to  recover 
on  the  first  count  the  value  of  his   goods.     As  to  the 
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other  count  probably  you  will  think  no  damages  neces- 
sary. 

Verdict  for  the  plaintiff  (a). 


(a)  Coleridge  moved,  but  took 
nothing.  He  admitted  that  Bail 
v.  Mellor,  19  L.  J.,  Exch.  279, 
was  against  htm  on  the  principal 
point,  and  tried  to  distinguish  it 


The  Court  took  time  to  consider, 
and  refused  the  rule,  holding  the 
action  maintainable  and  the  direc- 
tion right.  See  Smith  v.  Ash/brlh, 
29  L.  J.,  Ex.  259. 


1860. 


Wilkinson 

v. 

Ibbett. 


Coram  Bramwell,  JB. 

BEHRENS  v.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

JLlIE  first  count  stated,  that  the  defendants  were  com- 
mon carriers  of  goods  for  hire,  from  London  to  Newcastle, 
and  as  such  carriers  received  from  the  plaintiff  certain 
goods,  that  is  to  say,  a  case  containing  pictures  (a),  to  be 
by  the  defendants  safely  and  securely  carried  from  London 
to  Newcastle,  and  there  delivered  for  the  plaintiff. 

Averment  :  that  all  conditions  precedent  were  per- 
formed (£). 

Breach,  that  the  defendants  so  negligently  carried  the 
goods  that  they  were  broken,  torn  and  spoiled. 

Second  count :  similar,  except  averring  that  the  articles 
were  above  10/.,  and  declared  to  be  pictures  of  the  value 

(a)  Thus  then  it  appeared,  on      same ;  and  such  increased  charges 


the  face  of  the  count,  that  the  goods 
were  such  as  might  be  within  the 
stat.  11  Geo.  4  &  1  Will.  4,  c.  68, 
*.  1,  which  provides,  that  no  car- 
rier shall  be  liable  for  losses,  or  for 
any  injury  to  any  article  of  the  de- 
scription stated,  when  the  value 
shall  exceed  10/.,  unless,  at  the 
time  of  the  delivery  thereof  at  the 
receiving-house  or  to  their  servant, 
for  the  purpose  of  being  carried, 
the  value  and  nature  of  such  arti- 
cles shall  have  been  declared  by  the 
person  sending  or  delivering  the 


as  mentioned,  or  an  engagement 
to  pay  the  same  be  accepted  by 
the  person  receiving  such  parcel. 
But  this,  being  statutable,  has  al- 
ways been  pleaded;  vide  Baxendale 
v.  Hart,  21  L.  J.,  Exch.  123. 
Moreover  the  value  was  not  stated, 
and  the  count  is  clear  li/ good,  unless 
showing  the  value  to  be  above  1 0l. 
(6)  Which  would  include  readi- 
ness and  willingness  to  pay  any 
extra  charge  when  demanded;  et 
vide  per  Bramwell,  B. 


Michaelmas 
Term. 

When  the 
sender  of  goods, 
within  the  Car- 
riers' Act, 
1  Will.  4,  c.  68, 
has  duly  de- 
clared their 
nature  and 
value,  it  is  for 
the  carrier  to 
demand  the 
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charge,  and  if 
he  does  not  do 
so,  there  is  no 
default  in  the 
sender  not 
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and  temble,  that 
he  may  aver 
readiness  and 
willingness  to 
pay  it. 
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of  1 10/L,  and  that  they  were  to  be  delivered  for  the  plain- 
tiff "  for  reward  for  the  said  carriage,  together  with  a  cer- 
tain increased  rate  of  charges,"  &&,  an  engagement  to  pay 
which  was  then  accepted  by  the  defendants. 

Averment :  of  all  conditions  precedent  (a). 

Breach,  as  before. 

Pleas :  1.  Not  guilty. 

2.  Denying  the  receipt  as  alleged. 

3.  To  the  first  count :  that  the  pictures  were  above  the 
value  of  lOt ;  that  there  was  affixed  in  a  conspicuous  part 
of  their  office  a  notice,  &c. ;  and  that  at  the  time  of  the 
delivery  to  defendants  the  value  and  nature  of  the  goods 
were  not  declared  by  the  person  sending  or  delivering  the 
same,  and  neither  such  increased  charge  as  aforesaid  nor 
any  engagement  to  pay  the  same  was  accepted  by  the  per- 
son receiving  the  said  goods.     Issue. 

4.  To  the  second  count:  that  the  plaintiff  did  not  when 
he  delivered  the  goods  declare  the  same  to  be  a  case  of 
pictures  of  the  value  of  1 10/.,  nor  were  the  same  to  be  re- 
ceived for  an  increased  rate  of  charge,  nor  was  any  en- 
gagement to  pay  the  same  accepted  by  the  defendants. 
Issue. 

E.  James,  Keane  and  F.  Lewis  for  the  plaintiff. 

Hawkins  and  C.  E.  Pollock  for  the  defendants. 

A  carman  of  the  company  received  the  package  and 
gave  the  following  note  : — 

"  Received  of  Mr.  Behrens  a  case  of  valuable  paintings, 
declared  over  the  value  of  110/." 

This  was  signed  by  the  carman.  But  no  increased  rate 
of  charge  was  demanded  or  tendered. 

There  was  some  cross-examination  as  to  the  course  of 
business  with  regard  to  the  reception  of  goods,  and  the 
persons  to  whom  the  nature  and  value  of  the  specified 
articles  should   be  declared.     But  the  main  point  raised 

(a)  Sed  vide  supra  (6),  p.  303. 
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was  as  to  the  absence  of  any  tender  of  increased  charge  or 
of  any  engagement  to  pay  it. 

When  the  case  reached  its  destination  it  was  found 
broken,  and  a  large  rent  appeared  in  one  of  the  pictures. 

It  was  not  disputed  that  but  for  the  statute  the  com- 
pany were  liable. 

But  when  the  plaintiff  complained  of  the  injury,  and  the 
increased  charge  was  mentioned  as  required  by  the  statute, 
he  denied  all  liability  to  pay  it. 

Bramwell,  B.,  pointed  out  that,  as  it  appeared  that, 
though  the  nature  and  value  of  the  goods  had  been  de- 
clared, there  had  been  no  payment  nor  engagement  to  pay 
the  extra  charge,  the  pleadings  on  the  part  of  the  plaintiff 
might  require  amendment  (a). 

No  application  for  an  amendment,  however,  was  made, 
and  at  the  close  of  the  case, 

Bramwell,  B.  (to  the  jury). — The  act  of  parliament,  no 
doubt,  imposes  upon  the  sender  the  duty  of  declaring  the 
nature  and  value,  but  here  there  was  such  a  declaration 
to  the  servant  of  the  company  receiving  the  goods,  and  I 
think  that  was  sufficient.  Then  the  question  arises  as  to 
the  next  step.  Now  I  think  that  the  next  step  should  be 
taken  by  the  carrier,  and  that  it  is  for  him  to  name  and 
demand  the  extra  charge.  It  is  not  the  duty  of  the  sender 
to  tender  the  extra  charge,  for  he  may  not  know  the 
amount  (6).  Now  here  no  demand  was  made  of  any  extra 
charge;  and  therefore,  in  my  view,  there  was  no  default  in 
not  paying  it.  The  only  question  for  you  appears  to  be, 
in  the  event  of  the  contrary  view  being  taken,  whether 
there  was  any  engagement  to  pay  such  extra  charge  ? 

The  jury  finding  that  there  was  not,  and  assessed  the 
damages  at  35/. 

Bramwell,  B.  said,  the  plaintiff  was  entitled  to  recover 
on  the  second  count,  and  directed  a 

Verdict  for  the  plaintiff,  35/. 

(a)  Sed  vide  supra  (/>),  p.  303. 

(6)  See  Athmole  v.  Wainwright,  2  Q.  B.  837. 


1860. 


Behrens 

V. 

Great 

Northern 

Railway 

Company. 
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Coram  Channel!,  JB. 
MickaelmoM  ASHCOMBE  v.  ELL  AM. 

Term,  . 

In  an  action  j9lCTION  on  a  bill  of  exchange  for  100/.,  drawn  by  two 
to  drawers  for  a  persons  named  Smart  upon  and  accepted  by  the  defendant, 

coInntCon°aaC"  3rd  May>  1858>  at  sixteen  months  aaer  date;  indorsed  by 
purchase,  and    them  to  the  plaintiff. 

by  them  in-  ■ 

dorsed  to  plain-  Pleas :  I.  Except  as  to  50/.,  that  the  defendant  accepted 
fence  being,  the  bill  in  payment  of  a  certain  balance  of  account  of  50/. 
that  it  was        jue  ^y  him  to  the  drawers,  and  was  induced  to  accept  the 

given  for  a  J  '  > 

hirger  amount    bill  for  100/.  instead  of  50/.  through  their  fraud. 

the  agreement'      Averment,  that  the  plaintiff  took  and  held  without  con- 

of  purchase  be-     •  j        f  • 

tween  the  de-     alteration. 

fendant  and  2.  Similar,  alleging  notice  to  the  plaintiff. 

the  drawers  .  .  .     . 

allowed  to  be         3.  Similar,  alleging  that  the  plaintiff  took  the  bill  over- 
given  in  evi-       , 
dence  un-  due. 

thTamountUad-      ^'  ^or  a  defence  on  equitable  grounds  (except  as  to 

mined  to  have   50/.),  that  the  bill  was  drawn  for  the  balance  of  the  pur- 
been  due  being  . 
paid  into  Court,  chase-money  of  a  business,  &c,  which  was  50/.,  and  no 

being  to  the"  more  5  an<*  that  by  mistake  of  the  drawers  and  the  de- 
residue,  deny-  fendant  (a)  the  bill  was  filled  up  for  100/.  instead  of  50/. 

ing  considera-   *  g 

tion,  senile,  Averment,  that  there  was  no  other  consideration,  and 

was  divisible,     that  the  bill  was  indorsed  to  the  plaintiff  overdue,  without 
construed^?-    cons*deration  and  with  notice  of  the  premises, 
tributively,  and      5.  To  the  same,  that  the  bill  was  accepted  on  condition 

if  not,  it  was  .  .  . 

amendable,        that  it  should  not  be  negotiated  until  it  was  ascertained 

amount6  what  the  balance  should  be,  &c. 

pleaded  to.  g#  As  i0  50/.,  payment  into  Court,  "  repeating  the  alle- 

gations of  the  previous  pleas"  (6).  Issue  taken  on  all  the 
pleas. 

Hawkins  and  Powell  for  the  plaintiff. 

M.  Chambers  and  Keane  for  the  defendant. 

(a)  See  Wood  v.  Scarth,  Vol  I.  (6)  See  Armfitld  v.  Burgin,  6 

p.  293.  M.  &W.  281. 
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The  issues  being  on  the  defendant,  he  began. 

The  drawers  had  sold  the  defendant  a  business  for  460/., 
end  the  bill  was  given  for  the  balance.  The  case  for  the 
defendant  was,  that  he  had  paid  them  60/.  in  March, 
1858,  and  350/.  in  April,  so  that  only  50/.  was  due.  The 
5QL  first  paid  was  before  the  agreement  was  finally  entered 
into,  which  was  on  the  31st  March.  The  defendant  alleged 
that  he  had  forgotten  the  first  payment  of  50/.  when  he 
gave  the  bill  in  question. 

In  the  course  of  proof  on  the  part  of  the  defendant  it 
became  necessary  to  show  the  terms  of  the  agreement 
actually  entered  into,  which  was  in  writing  by  letters  be- 
tween him  and  the  drawers,  unstamped. 

The  question  being  raised  whether  they  were  admissible, 

Channell,  B.,  said  he  should  hold  that  they  were,  not 
being  put  in  for  the  purpose  of.  being  relied  on  as  an 
agreement,  but  as  part  of  the  proof  of  an  alleged  fraud  or 
transaction  collateral  thereto.  No  doubt  the  case  was  on 
the  dividing  line,  and  the  line  was  a  delicate  one  to  draw, 
the  agreement  being  certainly  "  made  available,"  and  as 
evidence;  but  still  it  was  for  a  collateral  purpose,  and 
therefore,  he  thought,  within  the  cases  (a)  dispensing  with 
stamps,  or  at  least  it  was  so  far  doubtful  that  he  should 
admit  the  letters. 

Interrogatories  and  answers  were  put  in,  which  the 
plaintiff  swore  that  he  had  given  "  consideration"  for  the 
bill,  without  stating  what  it  was,  and  that  after  paying  him- 
self what  might  be  due  to  him  and  a  per  centage  for  col- 
lection, he  was  to  pay  the  balance  to  the  drawers. 

At  the  close  of  the  defendant's  case. 

Hawkins  submitted  that  there  was  no  defence ;  and 

Channell,  B.,  said,  that,  even  assuming  the  defendant's 
case,  there  was  consideration  for  the  bill  proved. 


I860. 


A8HCOMBB 

9. 

Ellas*. 


(a)   See   these   all  collected  as      C.  L.  P.  Act  of  1854,  Finlason's 
notes  to  the  stamp  clauses  of  the      C.  L.  P.  Acts,  Edit.  1860,  p.  184. 
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1M0.  Keane  thereupon  called  a  clerk  of  the  plaintiff,  who 

proved  that  on  the  6th  September,  1859,  the  day  the  bill 
became  doe,  it  was  io  possession  of  the  plaintiff;  and  that 
he  knew  plaintiff  had  sold  and  valued  for  the  drawers,  and 
did  not  know  of  any  debt  from  them  to  him. 

Chav*  ell,  B.,  said  be  was  prepared  io  role  that  there 
was  no  case  for  the  defendant,  but  if  the  plaintiff  went 
into  evidence  be  should  leave  the  whole  case  to  the  jury. 

Keane  called  the  plaintiff,  who  admitted  that  the  drawers' 
debt  to  him  was  under  20/1 

Chahvell,  B.,  thought  that  though  the  evidence  showed 
that  the  consideration  was  less  than  50/.,  the  plaintiff  was 
a  trustee  for  the  drawers  for  the  balance,  and  that  the  de- 
fendant could  not  on  the  pleadings  claim  to  keep  back  any 
part  of  the  100/. 

Keane  submitted  that  the  plea  was  divisible,  but  ap- 
plied to  amend  if  necessary. 

Chahxell,  B.,  after  consulting  Pollock,  C.  B.,  said 
the  case  must  go  on,  and  he  would  amend  if  necessary. 

Keane  applied  to  amend  the  plea,  if  necessary,  by 
making  it  deny  any  consideration  exceeding  50/. 

Hawkins  then  called  the  drawers,  and  went  into  evi- 
dence. 

There  was  a  contest  as  to  whether  the  defendant  had 
paid  them  350/.  or  300/.  on  the  second  occasion. 

Chahnbll,  B.,  left  that  question  to  the  jury,  who  found 
that  the  defendant  had  only  paid  300/. 

Verdict  for  the  plaintiff  for  100/.  and  interest. 
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1860. 

Coram  Martin,  B.  ^^v-w 

GREGORY  v.  STANWAY.  Minima, 

A  Term. 

A.CTION  for  money  paid.     Plea  :  the  general  issue.         The  purchaser 

of  a  leasehold 

Montague  Smith  and  Baylis  for  the  plaintiff.  interest,  enter- 

ing  into  pos- 

Hawkins  and  Macnamara  for  the  defendant.  session  before 

execution  of  an 

One  P.  was  assignee  of  a  lease,  and  the  defendant  had  assignment, 

n  «         i      i      *        i  ,.  .      AeW,  entitled 

taken  an  assignment  from  P.,  who  had  taken  from  the  to  sue  seller  for 
assignees  of  the  lessee,  a  bankrupt.  The  defendant  had  hindbnTunder 
instructed  one  Beale,  a  house  agent,  to  procure  a  purchaser  a  dl8treM  for 

'  °       '       r  r  rent  accruing 

for  the  lease,  and  in  April  a  written  agreement  was  entered  due  before 
into  with  the  plaintiff  by  Beale,  to  assign  the  residue  of 
the  lease  from  Lady-day  for  50/.,  which  was  received  by 
Beale.  The  contract  was — "  all  rent  due  to  Lady-day 
being  paid,  possession  to  be  given  immediately."  Beale 
let  the  plaintiff  into  possession  before  any  assignment  was 
executed,  and  the  landlord,  in  July,  put  in  a  distress  for 
rent  due  up  to  Lady-day,  which  the  plaintiff  paid,  and 
which  was  the  money  now  sought  to  be  recovered.  The 
defendant  knew  the  rent  was  due. 

Hawkins  submitted  that  there  was  no  case;  that  there 
was  no  note  in  writing  to  answer  for  the  debt  of  another, 
and  that  the  plaintiff  had  no  right  to  enter. 

Martin,  B. — The  agent  having  authority  to  let,  had 
authority  to  let  him  in.  The  defendant  is  liable.  He  was 
bound  to  indemnify  the  plaintiff.  The  rent  was  due  and 
he  knew  of  it,  and  the  plaintiff  was  forced  to  pay  it.  That 
supports  a  claim  for  money  paid  to  his  use. 

Hawkins  called  the  defendant,  who  denied  any  authority 
to  the  agent  to  agree  to  pay  the  rent. 

Verdict  for  the  plaintiff  (a). 

(a)   Hawkins  moved,  but  took  nothing. 
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Mickaelma,  WEBBER  V.  MOWBRAY. 

On  an  agree-  j9lCTION  for  money  had  and  received, 

gnhh  defend-*  Pleas:  1.  Never  indebted. 

JJJJllfcfrf^  2"  That  aftcr  the  contracting  of  the  debt  the  plaintiff 

debt  doe  from  was  indebted  to  certain  persons.  T.  Ic  Co..  in  a  sum  ex- 
plaintiff  to  a  _                                    .    .                 . 
third  partyi  ceeding  the  amount  of  the  plaintiff's  claim  in  this  action, 


■etotm**mei,t  and  it  was  agreed  between  the  plaintiff,  the  defendant  and 
writing,  and      tne  said  T.  &  Co.,  that  the  defendant  should  pay  to  T.  & 

it  being  in*  '  r  J 

tended  that  do-  Co  ,  and  that  they  should  receive  the  amount  so  due  from 

should  be  so :  him  to  the  plaintiff  instead  of  his  paying  the  same  to  the 

Stan^eS"  pi wn tiff,  and  that  the  defendant  should  thereby  be  dis- 

was  not  com-  charged  from  paying  the  same  to  the  plaintiff,  and  that 

had  signed.  T.  &  Co.  should  accept  the  defendant  as  their  debtor  to  the 

requiring  a  amount  of  the  defendant's  claim,  in  lieu  of  and  instead  of 

uke?  ™J  r  tbe  Pontiff,  and  that  the  plaintiff  should  be  discharged 

conditionally,  therefrom.     And  thereupon  and  then  in  pursuance  of  the 

•erred  as  to  said  agreement  the  defendant  was  discharged  (a).     Issue. 

their  necessity 

or  sufficiency.         Hawkins  and  Mllward  for  tbe  plaintiff. 

T.  Jones  for  the  defendant. 

The  defendant  was,  in  the  course  of  proving  his  plea, 
asked  as  to  the  alleged  agreement,  whereupon  he  was 
asked  whether  it  was  not  in  writing,  and  it  appeared  that 
it  was,  and  there  was  a  Utter  taken  by  the  defendant  to  T. 
&  Co.,  in  the  name  of  the  plaintiff,  in  these  terms : — 

*  I  hereby  agree  that  Mr.  Mowbray  shall  pay  to  T.  & 
Co.  all  the  money  received  by  him  on  my  account,  as  part 
payment  of  the  accounts  between  him  and  T.  &  Co.,  for 
machinery  made  by  them  on  the  order  of  Mr.  Mowbray  " 
(the  debt  due  to  T.  &  Co.  being  for  the  machinery  ordered 
by  Mowbray  the  plaintiff,  as  the  agent  of  the  defendant), 
"  and  I  acquit  Mr.  Mowbray  of  any  further  responsibility 
on  my  account" 


(a)   Evans  v.  Powis,  1  Ex.  GO  I. 


Mowbray. 
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There  was  a  memorandum  written  on  this  in  the  name  of        1860. 
T.  &  Co.  in  these  terms : —  ^Tv-^/ 

Webber 

"We  hereby  agree  to  receive  the  money  as  stated  on  v. 

the  other  side,  from  Mr.  Mowbray,  as  part  payment  of  our 
claim  against  Mr.  Webb,  and  acquit  Mr.  Mowbray  from 
further  responsibility  on  account  of  Mr.  Webb." 

This  letter  was  taken  to  T.  &  Co.  by  the  defendant,  he 
saying,  "Get  this  signed  by  Webb,  and  sign  this  other  your- 
selves." The  defendant  did  not  see  T.  k  Co.  or  the  plaintiff, 
but  next  day  the  papers  were  sent  by  T.  &  Co.,  signed  by 
Webb  and  by  themselves. 

T.  Jones  proposed,  after  putting  these  papers  in,  to 
prove  that  the  defendant  had  acted  on  the  alleged  agree- 
ment, and  was  willing  to  hold  himself  liable  to  T.  Sc  Co., 
and  with  that  view,  the  papers  not  being  stamped,  offered 
to  have  them  stamped,  but 

Martin,  B.,  thought  that  they  could  not  prove  the 
pleas,  there  being  no  agreement  in  writing  by  Mowbray 
the  defendant. 

T.  Jones  submitted,  that  it  was  not  necessary  that  there 
should  be  a  written  agreement. 

Martin,  B. — That  might  be,  but  here,  if  it  was  intended 
that  there  should  be  a  written  agreement,  there  would  be 
no  final  binding  agreement  until  the  parties  signed  (a). 

T.  Jones. — The  accounts  between  T.  &  Co.  and  the  de- 
fendant had  not  been  finally  adjusted  or  the  money 
would  have  been  paid,  but  the  defendant  became  liable 
to  them,  so  the  agreement  was  executed. 

Martin,  B. —  I  think  the  defence  is  not  made  out;  but 
the  documents  may  be  taken  as  having  been  put  in  (6), 
subject  to  the  payment  of  the  penalty,  if  necessary. 

Verdict  for  the  plaintiff. 

(a)  Boyd  v.  Hind,  26  L.  J.,  Ex.  some  doubt  on  the  point  at  first)  it 
164;  25  L.  J.,  Ex.  246.  was  assented  to  by  the  Court,  that 

(b)  By  consent,  T.  Janet  moved,  the  documents  might  be  taken  as 
in  M.  T.,  and  (though  there  was  being  in,  and  a  rule  was  granted. 
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Michaelmas 
Term, 

Where  there 
has  been  an 
order  to  try  at 
a  particular 
•ittings  or  as- 
sizes, the  re- 
cord cannot  be 
withdrawn. 


Guildhall,  coram  Willes,  •/. 
OAKLEY  t;.  ODOON. 

vJN  this  case  being  called  on, 

Keane,  for  the  plaintiff,  desired  to  withdraw  the  record ; 
but,  it  appearing  that  there  had  been  an  order  by  consent 
(on  an  application  to  change  the  venue)  to  try  at  this 
sittings, 

Willes,  J.,  said  that  it  would  be  a  breach  of  good  faith 
to  withdraw  the  record  after  such  an  undertaking  on  the 
part  of  the  plaintiff,  and  refused  to  allow  that  course  to  be 
taken. 

Keane  thereupon  yielded  to  a 

Nonsuit. 


Mickaelmat 
Term, 

If  particulars 
are  not  an- 
nexed to  the 
record,  under 
Rule  19,  H.T. 
1853,  the  cause 
may  be  struck 
out  as  irregu- 
larly entered. 


Coram  Martin,  B. 
COULTON  v.  HANSON. 

vJN  this  cause  being  called  on  it  appeared  that  the  parti- 
culars of  demand  were  not  annexed  to  the  record  accord- 
ing to  the  rule  of  Court,  which  requires  that  "  a  copy  of 
the  particulars  of  demand  and  set-off  shall  be  annexed  by 
the  plaintiff's  attorney  to  every  record  at  time  it  is  entered 
with  the  proper  officer"  (a) ;  and 

Martin,  B.,  being  informed  by  the  officer  of  the  Court 
that  this  omission  had  occurred  in  other  cases,  said  that, 
as  the  rule  was  a  very  salutary  one,  he  desired  to  give 
notice  that  in  future  he  should  strike  out  of  the  list  every 
case  where  the  rule  was  disregarded,  and  the  costs  of  the 
day  would  fall  upon  the  attorney  guilty  of  the  neglect  (i). 

(a)  Rule  19,  H.  T.  1853.     See  did  not  require  the  particulars  to 

Finlason'sC.  L.  P.  Acts  and  Rules,  be  annexed  to  the  record,  it  was 

Edit.  1860,  p.  264.  doubted   whether    non-compliance 

(6)  Under  the  old  rules,  which  with  the  order  would  preclude  evi- 
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Petersdorff,  Serjt.,  and  Pearce,  for  the  plaintiff. 
Hawkins  and  Aspland  for  the  defendant. 


dence  of  the  demand  or  set-off 
(Ibbett  r.  Weaver,  16  M.  &  W. 
770;  Young  v.  Geiger,  6  C.  B. 
552),  unless  expressly  so  provided 
in  the  order.  But  probably  the 
learned  Judge  deemed  the  effect  of 
the  present  rule  to  be  to  make  the 


entry  of  the  record  irregular  without 
the  particulars.  As  to  insufficiency 
of  particulars  for  generality,  that 
ought  to  be  objected  to  on  sum- 
mons before  trial.  Hull  v.  Bollard, 
25  L.  J.,  Exch.  304,  see  Vol.  I., 
p.  227,  note  (a). 


1860. 


COULTON 
V. 

Hanson. 


Coram  Pollock,  C.  B. 


Michaelmas 
lertn. 


NEVILL  v.  LOADMAN. 

a  j.  emu 

.A.CTION  for  maliciously,  and  without  reasonable  or  pro-  A  creditor, 
bable  cause,  having  the  plaintiff  arrested  on  a  capias  ad  mation  from" 
respondendum. 
Plea :  not  guilty. 


one  person 
that  his  debtor 
is  going 
abroad,  and  ob- 

Sir  W.  Atherton,  S.  G.,  and  C.  Pollock,  for  the  plaintiff,  taining  an 

order  to  arrest 
him  on  affida- 
vit, afterwards 


Huddles  ton  y  Macnamara  and  Shaw  for  the  defendant. 

The  now  defendant  had  a  claim  against  the  present  heidinsuf- 

°#  '  ficient  and  to 

plaintiff,  which  was  disputed,  and  for  which,  after  repeated  some  extent 
applications,  he  had  sued   him,  and  finding  that  he  had  therefore  liable 
taken  a  house  in  France,  and,  from  information  he  had  foramaiicSoSsl 
received,  believing  that  he  was  likely  to  go  abroad,  he  obtaining  the 
thereupon  applied  for  and   obtained  a  Judge's  order  for  reasonable 

h,  cause,  there 

19  arrest  being  enough 

This  order,  however,  was  set  aside  by  another  Judge,  on  to  justify  the 

.  '  *  J  °  '  belief  that  the 

the  insufficiency  of  the  affidavits  (ct),  which  were  founded  debtor  was 
chiefly  on  hearsay,  and  the  now  plaintiff  paid  45/.  into  Andgthe  pay- 
Court,  which  had  been  taken  out  of  Court,  but  the  action  menVnJ° 

'  '  Court  of  a  sum 

was  continued  and  was  still  pending  as  to  the  residue  of  over  20/.  is  a 

sufficient  ad- 
the  claim.  mission  of  a 

debt  to  justify 

(a)  Ptgler  v.   Heslop,  1  Ex.  437;   Daniel  v.  Fielding,  16  M.  &  W.  the  applica- 
nnR  tion.    But,  #em- 

™0'  bit,  that  the 

action  should  not  be  brought  while  the  former  action  is  pending. 
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1860.  The  plaintiff  being  in  the  box, 

Nevill  Huddle st on  was  cross-examining  as  to  the  contents  of 

v-  documents  which  there  had  been  no  notice  to  produce:  and 

Sir  W.  Atfierton,  S.  G.,  objected ;  but 

Pollock,  C.  B. — When  one  of  the  parties  to  the  suit  is 
being  cross-examined,  the  rules  of  evidence,  as  to  notice 
to  produce  and  otherwise,  are  somewhat  altered,  and  you 
may  get  anything  you  can  from  them  (a). 

There  was  evidence  given  on  the  part  of  the  plaintiff  to 
negative  the  statements  in  the  affidavit  of  the  defendant, 
and  some  of  them  were  contradicted. 

At  the  close  of  the  plaintiff's  case, 

Huddleston  objected,  that  the  former  action  being  still 
pending,  the  present  action  was  premature. 

Sir  W.  At  her  ton,  S.  G.,  answered,  that  as  the  amount 
paid  into  Court  was  above  20/.,  the  debt  was  sufficiently 
admitted ;  and  that,  as  to  the  other  elements  of  the  case, 
the  result  of  the  first  action  could  not  possibly  affect  the 
question  to  be  tried  in  the  present  one,  which  depended 
upon  probable  cause  for  belief  that  the  plaintiff  had  in- 
tended to  go  abroad. 

Pollock,  C.  B.,  so  far  acceded  to  this  view  that  he  de- 
clined to  stop  the  action,  though  he  said  he  was  disposed 
to  think  that  such  an  action  ought  not  to  be  brought  until 
the  former  action  was  concluded. 

Huddleston  contended  that  there  was  no  evidence  of 
malice,  and  that  there  was  reasonable  and  probable  causa 
for  making  an  affidavit  of  the  plaintiff's  intention  to  go 
abroad. 

Sir  W.  Atherton,  S.G.,  urged  that  there  were  false  state- 
ments in  the  affidavit. 

(a)  On  the  same  principle  which  Slatlerie  v.  Pooley,  6   M.  &  W. 

made  evidence  of  an  admit&ion  by  a  664.     See  also  same  point  ruled, 

party  allowable,  though  it  related  to  per  Pollock,   C.  B.,   Swinfen  v. 

the  contents  of  written  documents;  Lord  Chelwtford,  Vol.  I.,  p.  619. 
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Pollock,  C.  B. — I  am  inclined  to  think  that  there  is  no        i860, 
evidence  of  malice,  but  that  1  shall  leave  to  the  jury.     If      TT^^^ 

7  J     J  Nevill 

the  facts  are,  as  stated  by  defendant,  I  shall  rule  that  v. 

there  was  reasonable  and  probable  cause  for  making  the 
affidavit.  The  defendant  received  information  from  at  least 
one  person,  which  was  reasonably  sufficient  to  justify  the 
application.  And  as  to  the  truth  or  falsehood  of  the  affi- 
davit in  other  respects,  that  depends  on  the  whole  of  the 
evidence.  The  number  of  instances  would  not  be  material, 
if  on  any  one  there  was  reasonable  cause,  as  I  think  there 

was. 

Verdict  for  the  defendant. 


DURRELL  V,   EVANS  AND  ANOTHER.  Michaelmas 

npv  Term. 

-DECLARATION,  that,  by  an  agreement  between  the  a  hop  factor, 
plantiff  and  the  defendants,  the  defendants  agreed  to  buy  Jjj^"*^  £r 
of  the  plaintiff  certain  pockets  of  hops,  &c.  8«Ner,  «"<*  not 

^.  as  broker  for 

General  averment.  buyer  as  well 

"D..~~~k  a  ••  seller,  held, 

Breach  :  non  acceptance.  that  hU  8ignal 

Plea :  that  the  defendants  did  not  agree,  as  alleged.         tur|  *as  not 

Sir  W.  Atherton,  S.  G.,  and  T.  Jones,  for  the  plaintiff.      J^^f*" 

Hawkins  (with  him  Lush)  and  Butler  Rigby  for  the  jfaufa.° 
defendants. 

The  plaintiff,  a  farmer  and  hop  grower,  had  (according 
to  the  usual  practice  in  the  trade)  sent  up  samples  of  hops 
to  Noakes  &  Co.,  hop  factors,  in  Southwark. 

On  the  20th  October  a  contract  was  entered  into  by  the 
defendants  at  the  place  of  business  of  Noakes  &  Co ,  of 
which  the  latter  gave  bought  and  sold  notes;  the  sold 
note  being,  "  Sold  to  Messrs.  Evans  33  pockets,  Sec, 
E.  Durrell ;"  and  the  bought  note  was,  "  Messrs.  Evans, 
bought  of  Messrs.  Noakes  &  Co.,  &c."  The  defendants 
took  away  samples  of  each  pocket. 

On  the  23rd  October,  according  to  arrangement,  the 
defendants'  foreman  attended  at  the  warehouse  of  Noakes 
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&  Co.,  where  the  hops  were,  to  see  them  weighed.  Some 
one  attended  for  Noakes's ;  the  parties  differed  about  the 
weighing.  One  of  the  defendants  arrived,  was  dissatisfied, 
and  Another.    anc*  declined  to  have  anything  further  to  do  with  the  hops. 

On  the  9th  November,  Noakes  &  Co.  sent  to  the  de- 
fendants a  delivery  order  in  these  terms : — "  To  Noakes 
&  Co.  Weigh  and  deliver  to  Messrs.  Evans  33  pockets 
of  hops,  &c.  J.  Durrell.  (Signed)  J.  N.,  for  Noakes  k  Co." 
The  defendants,  however,  declined  to  receive  the  hops,  and 
retained  the  samples. 

The  case  for  the  plaintiff  was,  that  Noakes  &  Co.  acted 
as  brokers  for  both  parties. 

Hawkins  objected  that  there  was  no  note  in  writing 
"  signed  by  the  parties  to  be  charged,"  or  any  agent  on 
their  behalf;  that  the  notes  made  no  contract,  as  they 
differed  ;  that  they  merely  amounted  to  invoices ;  and  that 
there  was  no  evidence  that  Noakes  &  Co.  acted  as  brokers 
for  both  parties.  And  he  offered  to  adduce  evidence  that 
in  the  trade  it  was  understood  that  the  hop  factor  acted 
only  for  the  grower,  and  not  as  broker  for  the  buyer. 

Pollock,  C.  B.,  doubted  if  such  evidence  was  necessary 
or  admissible,  and  was  of  opinion  that  on  the  evidence, 
even  as  it  stood,  it  was  manifest  that  Noakes  &  Co.  had 
acted  for  the  plaintiff,  and  not  for  the  defendants;  but, 
with  his  Lordship's  permission, 

Hawkins  called  one  or  two  witnesses  to  prove  the  under- 
standing in  the  trade;  and  then, 

Pollock,  C.  B.,  being  of  opinion  that  the  signature  by 
Noakes  &  Co.  did  not  bind  the  defendants,  they  not  having 
acted  as  their  agents,  directed  a 

Verdict  for  the  defendants  (a). 


(a)  With  leave  to  move ;  on 
which,  in  H.  T.,  Lush  got  a  rule 
niti ;  but,  as  the  point  is  of  import- 
ance, and  occurs  often  in  the  trade, 


the  case  is  reported,  to  draw  the 
attention  of  the  profession  to  it. 
Et  vide  observations,  ante,  p.  285, 
n.  (6). 
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York,  coram  Hill,  J. 
REGINA  v.  BATES. 
GrEORGE  BATES  was  indicted  for  a  highway  robbery,  A  deposition  of 

°        /  m  •"  a  deceased  wit- 

with  violence,  on  the  8th  of  October  last,  on  William  Wil-  ness,  partly 
cock,  (ilesmith,  of  Sheffield,  and  stealing  from  his  person  examination  of 
three  half-crowns,  his  hat  and  his  handkerchief.  *J*e  wltneM  in 

'  the  presence  of 

Campbell  Foster  appeared  for  the  prosecution.  cusecUif apre- 

t>   •      r      *u  viouB  day,  and 

Price  for  the  prisoner.  not  ^/^ad 

It  appeared  that  after  the  arrival  of  the  prosecutor  at  overon  a  sub- 
York  as  a  witness,  and  whilst  living  in  lodgings  waiting  J^JJJJ?^**" . 
for  the  trial  to    come  on,  he  had  committed    suicide  by  witness  in  the 
hanging  himself  in  his  bed-room.     On  the  trial,  therefore,  party  accused, 
the  learned  counsel  for  the  prosecution  proposed  to  put  then^bdng  fur- 
in  the  deposition  of  the  deceased  witness,  under  the  pro-  the,r  examine<*, 

1  r         and  cross- exa- 

visions  of  the  1 1  &  12  Vict.  c.  42,  s.  17,  to  prove  the  facts  mined  on  bc- 
of  the  robbery.     For   this  purpose  a  policeman,  named  party  accused, 
George  Jackson,  was  called  to  prove  the  necessary  facts,  to  *n th^m"0*6! 
render  the  deposition  admissible  under  the  statute.     He  trate's  clerk  of 

iii  „.,,,.         Yfefi        i       i  the  whole  being 

proved  that  he  had  seen  William  Wilcock,  the  prosecutor,  subsequently 
lying  dead  at  his  lodgings  at  York.  That  he  was  present  an^adjoiniulf1 
before   the   magistrates    at    Sheffield,   where   the   charge  room» and  tnen 

°  .         .  .  °     read  over  to 

against  the  prisoner  was  inquired  into.     That  the  usual  the  witness  in 
oath  was  administered  to  the  prosecutor,  and  that  he  then  the  party  ac- 
made  a  statement  in  the  presence  of  the  prisoner,  and  after  g^'nedb   the 
the  statement  he  was  cross-examined  by  Mr.  Chambers,  an  witness  and  the 

magistrate, 

attorney,  on  behalf  of  the  prisoner ;  that  the  statement  so  held  to  be  ad- 
made  was  taken  down  in  writing,  and  was  afterwards  read  miM1  e' 
over  to  and  signed  by  the  prosecutor. 

vol.  n.  z  p.p. 
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1860.  On  this  proof,  it  was  proposed  by  the  counsel  for  the 

prosecution  to  have  the  deposition  read  in  evidence. 

Price,  for  the  prisoner,  then  cross-examined  the  wit- 
ness, and  elicited  that  the  prosecutor  had  been  twice  before 
the  magistrates.  On  the  morning  of  the  9th  of  October, 
when  the  witness  apprehended  the  prisoner  and  took  him 
before  the  magistrates,  the  prosecutor  then  made  his  state- 
ment, and  no  deposition  was  then  taken,  and  the  hearing 
of  the  case  was  adjourned.  Afterwards  the  deposition  was 
made  out  in  the  town  hall ;  he  believed  it  was  taken  be- 
fore the  magistrates,  but  he  could  not  undertake  to  swear 
that  it  had  not  been  written  out  in  another  room  by  t^e 
magistrate's  clerk,  and  read  over  and  signed  afterwards  by 
the  prosecutor.  He  believed  it  was  taken  before  the  ma- 
gistrates. 

Price  submitted  that  the  deposition  was  not  admissible, 
as  if  taken  in  another  room  and  not  before  the  magistrate, 
it  was  not  taken  conformably  with  the  statute;  and  if  his 
LoRDSHiphad  any  doubt  about  the  facts,  he  would  call  Mr. 
Chambers,  the  attorney,  who  appeared  for  the  prisoner 
before  the  magistrates,  who  would  prove  that  the  deposi- 
tion had  been  taken  in  another  room.  He  referred  to 
R.  v.  Smith  (a),  as  establishing  that  the  deposition  must 
be  taken  in  the  presence  of  the  prisoner,  so  that  he  might 
have  an  opportunity  of  cross-examining  the  witness.  He 
referred  also  to  the  authorities  collected  in  Archbold's 
Criminal  Law(i)  to  the  same  e  ect.  Here  the  prisoner 
had  not  had  that  opportunity  of  cross-examination,  and  be 
submitted  that  the  deposition  was  not  admissible. 

Campbell  Foster  submitted  that  the  deposition  was 
clearly  admissible  under  the  statute  on  the  policeman's 
evidence ;  and  even  if  the  facts  were  as  suggested  on  the 

(a)  2  Stark.  21 1 ,  n.  (a).  And  see      394. 
Roscoe's  Crim.  Ev.  pp.  68,  69,  ed.  (b)  Page  210,  ed.  1853. 

1857  ;   Reg.  v.  Johnson,  2  C.  &  K. 
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other  side,  and  the  deposition  had  been  taken  in  an  ad*  1660. 
joining  room  after  the  examination  before  the  magistrate 
by  the  magistrate's  clerk,  and  afterwards  read  over  to  the 
witness  and  signed  by  him  in  the  presence  of  the  prisoner, 
although  this  practice  was  one  which  had  been  condemned, 
it  would  not  render  the  deposition  inadmissible.  He  re-* 
ferred  to  Reg*  v.  Calvert  and  Others  (a),  where  a  deposition 
taken  in  an  adjoining  room  to  that  in  which  the  magistrate 
sat,  by  the  clerk  in  the  prisoner's  presence,  and  afterwards 
read  over  in  the  presence  of  the  prisoner,  the  witness  being 
then  sworn  to  the  truth  of  the  deposition  was  admitted  by 
Mr.  Baron  Rolfe,  although  he  condemned  the  practice. 

Hill,  J.,  said,  the  facts  were  for  him,  and  he  was  not 
satisfied  as  to  the  mode  in  which  the  deposition  had  been 
really  taken  from  the  evidence  of  the  policeman.  It  might 
turn  out  that  it  had  not  been  taken  in  accordance  with  the 
statute.  He  would  hear  what  evidence  Mr.  Price  had  on 
this  point. 

Price  then  called  Mr.  Chambers,  the  attorney  for  the 
prisoner,  who  stated  that  on  the  9th  of  October,  he  attended 
before  the  magistrates  as  attorney  for  the  prisoner,  when 
he  was  first  before  the  magistrates.  Both  the  prisoner  and 
prosecutor  were  present ;  the  prosecutor  made  a  statement 
to  the  magistrate  which  was  not  taken  down  in  writing. 
He  asked  the  prosecutor  a  few  questions  in  cross-examina- 
tion, and  those  questions  were  not  taken  down  in  writing. 
The  case  was  then  adjourned  to  the  following  day,  when 
the  prisoner  was  again  brought  up  before  the  same  magis- 
trate. The  prosecutor  was  again  sworn,  and  Mr.  Smith, 
the  magistrate's  clerk,  read  over  to  the  prosecutor  a  written 
deposition  which  had  been  taken  previously  to  the  second 
hearing.  Witness  cross-examined  the  prosecutor,  and  that 
cross-examination,  or  some  part  of  it,  was  taken  down  by 
Mr.  Smith,  and  from  his  notes  it  was  afterwards  copied, 

(a)  2  Cox's  C.  C.  491. 
z2 
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1860.         brought  before  the  magistrate,  and  signed  by  the  prosecu- 
tor in  the  presence  of  the  prisoner. 

His  Lordship. — A  fair  copy  ? 

Witness. — Yes,  a  fair  copy  of  the  cross-examination 
taken  down  on  the  copy,  which  had  been  previously  read. 

His  Lordship  said,  on  this  evidence  he  should  hold 
that  the  deposition  was  admissible  in  evidence.  In  the 
London  police  offices,  where  a  great  number  of  charges 
were  daily  heard,  it  was  the  constant  practice  to  have  the 
abbreviated  notes  taken  during  the  examination  of  a  witness 
by  the  magistrate's  clerk,  fair  copied,  in  full,  in  an  adjoin- 
ing room,  and  that  copy  afterwards  read  over  in  the  pre- 
sence of  the  prisoner,  and  signed  by  the  witness ;  and  the 
business  of  these  offices  could  not  otherwise  be  carried  on. 
He  thought  such  a  practice  not  only  convenient  but  within 
the  spirit  and  intention  of  the  statute,  as  the  prisoner  had 
full  opportunity  as  well  as  the  witness  of  objecting,  if  the 
evidence  were  put  down  incorrectly. 

The  deposition  was  then  given  in  evidence. 

The  prisoner  was  afterwards  acquitted  on 
the  facts  proved. 


REGINA  ».  WRIGHT. 

Wimter  Jtsizes.  -—- 

Forgery  of  a       JLhE  prisoner  was  indicted  for  forging  an  agreement,  of 

document  Dot         .  .   .    , ,      «  , . 

in  the  nature     which  the  following  is  a  copy. 

t^A  .    "Judgment  for  the  plaintiff. 

payment  of  "No.  M.  460.     In   the  County   Court  of  Yorkshire, 

not"anac-      holden  at  Scarborough.      Matilda  Archer,  plaintiff,  and 

^fiTte™"  John  Wright,  defendant.     Notice  dated  18th  of  January 

payment  of 

money."  Forgery  at  common  law.  The  Court  will  not  amend  (under  the  14  &  15  Vict. 
c  100,8.  1)  an  indictment  by  striking  out  the  word  "feloniously,"  and  thereby  convert  the 
charge  into  a  misdemeanor,  where  the  document  given  in  evidence  to  sustain  a  charge  of 
forgery,  (made  felony  under  the  stat.  1 1  Geo.  4  &  1  Will.  4,  c.  6b\  ss.  3,  10,)  will  not  sustain 
the  charge  of  felony,  although  evidence  of  a  common  law  misdemeanor. 
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for  the  1st  of  February.     Execution  dated  February  4th,        I860. 

1860.-17/.  13  ,&£.  ££ 

"  Memorandum  of  agreement  betwixt  the  said  plaintiff  »• 

Wright. 
and  the  said  defendant  by  mutual  consent.     That  the  said 

plaintiff  arranges  to  wait  for  the  balance  now  due,  and  to 

waive  all  proceedings  whatever  and  whatsoever  against  the 

said  defendant,  for  the  term  of  four  months. 

[Viz.  from  the  13th  day  of  May,  1861,  to  the  13th  day 
of  September,  1861.  And  to  allow  for  putrid  bacon  5/.  5$ , 
and  on  costs  1/.  os.     Balance  due  11.  3s.  8d.] 

"  Upon  the  conditions  as  above  and  now  stated,  that  the 
said  defendant  do  pay  to  the  said  plaintiff  the  sum  of  4/. 

"  Received  the  sum  of  four  pounds  on  account  of  the 
debt  and  costs  in  this  action,  this  2oth  day  of  April,  1860 
[and  the  balance,  seven  pounds  3s.  8d.,  to  be  paid  13th 
day  of  September,  1 86 1 .] 

(Signed)        u  Matilda  Archer,  plaintiff. 

"  John  Wright,  defendant. 

u  Witness  to  this  memorandum  of  agreement. 

"  Wm.  U.  Taskbr." 

The  prisoner  was  a  lodging-house  keeper  and  account- 
ant, residing  at  Filey,  and  the  prosecutrix  a  grocer  and 
provision  dealer  living  in  the  same  town.  The  prosecutrix 
had  supplied  the  prisoner  with  provisions  to  the  amount  of 
13/.  12^.  9d.,  and  being  unable  to  get  payment  of  her  debt 
had  sued  the  prisoner  in  the  County  Court  and  obtained 
judgment  for  her  debt  and  costs  in  December,  1869.  The 
amount  recovered  not  having  been  paid  according  to  the 
order  of  the  Court,  the  prisoner  was  served  with  a  sum- 
mons upon  the  judgment  in  January,  1860,  and  ordered  to 
be  committed  for  forty  days,  unless  the  debt  and  costs  were 
paid  within  a  month.  The  debt  was  not  paid  and  the 
prisoner  kept  out  of  the  way,  but  through  his  wife  induced 
the  prosecutrix  to  accept  4/.  in  part  payment,  and  the  re- 
mainder in  four  months.  An  agreement  to  that  effect 
drawn  out  by  the  prisoner,  and  with  a  receipt  at  the  bottom 
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1860.  for  4/.  was  submitted  to  the  prosecutrix,  who  took  a  copy 
of  it,  and  she  agreeing  to  it,  received  the  4/.  and  signed 
the  receipt,  which  the  prisoner's  wife  took  away.  The 
execution  of  the  warrant  was  then  suspended  for  four 
months,  at  the  expiration  of  which  time  the  balance  of  the 
debt  and  costs  not  having  been  paid,  the  bailiff  of  the 
County  Court  was  directed  to  put  in  force  the  suspended 
warrant,  when  the  prisoner  produced  to  him  the  agreement 
copied  above,  on  receiving  which  the  bailiff  discharged 
him  out  of  custody,  conceiving  he  had  no  power  to  detain 
him.  On  inspecting  the  agreement  it  was  found  that  the 
words  inserted  between  brackets,  and  which  were  not  in 
the  original  agreement,  had  been  introduced  in  it  in  the 
prisoner's  handwriting,  the  effect  of  which  was  to  reduce  the 
balance  of  the  debt  and  costs  remaining  due  by  6/.  10*., 
namely,  from  13/.  13*.  8d.  to  1L  3s.  8d.,  and  to  postpone 
the  payment  of  the  said  balance  to  the  13th  of  September, 
1861,  or  nearly  a  year  and  five  months  instead  of  for  four 
months  as  agreed  upon.  This  alteration  of  the  document 
was  the  forgery,  with  which  the  prisoner  was  charged. 
He  was  indicted  under  the  stat.  1 1  Geo.  4  &  1  Will.  4, 
c.  66,  ss.  3,  10,  in  the  first  count,  with  feloniously  forging 
a  certain  agreement,  purporting  to  be  made  between  Ma* 
tilda  Archer  and  the  prisoner,  (setting  out  the  above  docu- 
ment verbatim,)  with  intent  to  defraud. 

A  second  count  charged  him  with  feloniously  forging  a 
certain  agreement,  purporting  to  be  made  between  the  said 
John  Wright  and  Matilda  Archer,  with  intent  to  defraud. 

A  third  count  charged  the  prisoner  with  feloniously 
"  altering  a  certain  undertaking  for  the  payment  of 
money"  (describing  the  agreement),  with  intent  thereby 
to  defraud. 

A  fourth  count  charged  him  with  feloniously  forging  and 
altering  a  certain  "acquittance  and  receipt  for  the  payment 
of  money,"  with  intent  thereby  to  defraud. 

There  were  four  other  similar  counts,  charging  an  utter- 


Wright. 
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ing  of  the  documents  described  as  above,  knowing  them         I860, 
to  be  forged,  with  intent  thereby  to  defraud.  r^" 

,  Price,  for  the  prisoner,  submitted  as  to  the  first  two 
counts,  that  the  document  charged  to  be  forged  was  not  an 
agreement. 

Hill,  J.,  directed  his  attention  to  the  third  and  fourth 
counts. 

Then  as  to  the  third  count,  this  was  not  an  undertaking 
for  the  payment  of  money  within  the  meaning  of  the  sta- 
tute. If  anything,  it  \vas  an  undertaking  by  the  prose- 
cutrix to  forbear  pressing  for  payment. 

Hill,  J. — I  am  quite  clear  that  it  is  not  an  undertak- 
ing for  the  payment  of  money.  The  prosecutrix  does  not 
undertake  to  pay  anything. 

Price  submitted  also  that  this  was  not  a  forgery  of  li  an 
acquittance  and  receipt  for  the  payment  of  money,"  under 
the  fourth  count.  So  far  as  it  purported  .to  be  a  receipt 
or  acquittance  for  41.  it  was  not  a  forgery  but  a  true  docu- 
ment. 

Campbell  Foster  for  the  prosecution.  As  to  the  fourth 
count  submitted  that  the  document,  if  it  could  be  described 
by  any  term,  was  rightly  described  as  an  "  acquittance 
and  receipt  for  the  payment  of  money."  The  effect  of  the 
alteration  in  the  document  was  "  to  acquit"  the  prisoner  of 
61.  10s.  of  the  sum  that  he  owed  and  make  it  appear  that 
the  prosecutrix  assented  to  his  debt  being  reduced  from 
13/.  13«.  8d.  after  the  payment  of  the  41,  to  11. 3s.  8d.  He 
referred  to  Reg.  v.  Vaughan  (a),  where  an  alteration  in  a 
document,  varying  the  amount  for  which  a  receipt  was 
given,  was  held  to  be  a  forgery  of  the  receipt. 

Hill,  J.,  said  in  that  case  there  had  been  an  alteration 
in  the  sum  for  which  the  receipt  was  given.  In  this  case 
there  was  no  alteration  in  the  sum  for  which  the  receipt 

(a)  8  C.  &  P.  276. 
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was  given  by  the  prosecutrix.  If  the  document  were  a 
forgery  at  all,  it  was  a  forgery  at  common  faw,  and  the 
prisoner  could  only  be  indicted  for  the  common  law  mis- 
demeanor (a).  In  the  present  case  he  was  indicted  under 
the  statute  for  a  felony;  there  must  therefore  be  an  ac- 
quittal. 

Campbell  Foster  then  submitted,  his  Lordship  having 
so  held,  that  an  acquittal  should  be  taken  on  the  third  and 
fourth  counts,  and  on  the  corresponding  counts  for  utter- 
ing, and  he  would  then  ask  his  Lordship  to  amend  the 
first  and  second  counts  and  the  corresponding  counts  for 
uttering,  by  striking  out  the  word  "  feloniously."  He  sub- 
mitted that,  under  the  14  &  15  Vict.  c.  100,  s.  1,  his  Lord- 
ship had  the  power  to  do  this.  He  admitted  that  the 
application  was  a  novel  one,  and  he  was  not  aware  of  any 
authority  going  to  this  extent;  but  the  statute  was  recent, 
and  the  words  of  the  section  giving  the  power  of  amend- 
ment in  certain  cases  to  the  Court  seemed  large  enough  to 
embrace  the  present  case : — "  Whenever  on  the  trial  of 
any  felony  or  misdemeanor  there  shall  appear  to  be  any 
variance  between  the  statement  in  such  indictment  and  the 
evidence  offered  in  proof  thereof  in,  &c,  &c."  (setting  forth 
a  number  of  things),  "  or  in  the  name  or  description  of 
any  matter  or  thing  whatsoever  therein  named  or  described" 
then  "it  shall  be  lawful  for  the  Court  before  which  the 
trial  shall  be  had,  if  it  shall  consider  sucM  variance  not 
material  to  the  merits  of  the  case,  and  that  the  defendant 
cannot  be  prejudiced  thereby  in  his  defence  on  such  merits, 
to  order  such  indictment  to  be  amended."  On  this  trial, 
his  Lordship  having  held  that  the  document  on  which  the 
prisoner  was  indicted  amounted  only  to  a  forgery  at  com- 
mon law,  which  was  a  misdemeanor,  whereas  it  was  stated 


(a)  The  counterfeiting  of  any 
writing  with  a  fraudulent  intent, 
wherehy  another  may  be  preju- 
diced, is  forgery  at  common  law. 


East,  P.  C.  c.  19,  8.  7,  p.  8G1, 
And  see  2  Russell  on  Crimes,  pp. 
318,358. 
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in  the  counts  in  the  indictment  referred  to,  to  be  a  "  felo-        I860, 
nious"  forging,  this  was  a  variance  "  in  the  description  of       R 
a  matter  or  thing  therein  named  or  described"  which  his  »• 

Lordship  had  power  under  this  section  to  amend,  as  the 
description  clearly  was  not  material  to  the  merits  of  the 
case. 

Hill,  J. — Show  me  an  authority  where  the  Court  has 
made  an  amendment  altering  the  quality  of  the  offence 
found  by  the  grand  jury  from  a  felony  to  a  misdemeanor. 

Campbell  Foster  admitted  that  he  was  not  aware  of  any 
such  case.  The  application  raised  a  new  question,  which 
he  submitted,  under  the  statute,  his  Lordship  had  power 
to  decide,  by  making  the  amendment  if  he  saw  fit. 

Hill,  J.,  said  he  should  hesitate  before  making* such  a 
precedent,  as  altering  the  offence  charged  was  altering  the 
offence  found  by  the  grand  jury.  He  also  referred  to  the 
third  paragraph  in  the  note  of  Mr.  Greaves  on  this  section 
of  the  statute  : — "  As  this  section  originally  stood,  imme- 
diately after  the  words  l  persons  whatsoever  therein  named 
or  described,'  followed  the  general  words,  'or  any  variance 
between  such  statement  and  the  evidence  offered  in  proof 
in  any  other  matter  or  thing  whatsoever.'  These  words 
were  objected  to  as  being  too  general,  and  struck  out  on 
that  ground  in  the  House  of  Lords."  He  should  not  there- 
fore be  the  first  to  make  such  an  amendment  (a). 

The  prisoner  was  therefore  acquitted. 

(a)  In  the  same  note  Mr.Greaves  as  cases  precisely  within  the  same 
says,  "  The  taking  out  of  the  gene-  mischief  as  those  provided  for  will 
ral  words  is  much  to  be  regretted,      very  probably  occur." 
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REGINA  v.  JOHN  BARFF  CHARLESWORTH. 

A  witness  pro-  J_HIS  was  a  criminal  information  filed  by  the  Attorney- 
tfficate  undeT"  General,  charging  the  defendant  with  bribery  at  an  election, 
the  15  &  16       held  at.  Wakefield  in  the  year  1859. 

Vict.  c.  57,  and  J 

refusing  to  an-       The  first  count  charged  him  with  acts  of  bribery.  There 

criminatory  of  were  various  other  counts  charging  different  acts  of  bribery 
himself,  but  in   of  varjous  persons. 

respect  of  » 

Jrotehcthed  b"  The  Solicitor-  General,  Over  end,  Q.  C.,  Monk,  Q.  C.,  and 
bis  certificate,    Cleasby,  Q.  C,  appeared  on  the  part  of  the  Crown. 

mitted  for  his         jpest  opened  the  pleadings. 

contempt.  ■  r  ° 

tifica^isT"  Sir  FitzroV  Kelly>  Q-  C>  Mellish,  Q.  C,  Maule  and 
complete  pro-     Quain  appeared  on  the  part  of  the  defendant. 

tection  against 

all  penalties,  it  appeared  from  the  opening  statement  of  the  learned 

actions,  prose-     a     .   .         ^  .  .  . 

cutionsandpro-  Solicitor-General  that  this  was  an  information  filed  against 
everthat  could  Mr.  John  BarflT  Charlesworth  by  the  Attorney-General,  for 
be  taken  giving  bribes  at  the  last  election  for  Wakefield  in  April, 

against  him,        o         o  i       * 

and  the  witness   1859. 

answer.  The  defendant,  Mr.  John   Barff  Charlesworth,  was  a 

where  *w\V'  gentleman  in  partnership  with  his  cousin,  Mr.  John  Dodg- 
ness  refused  to   son  Charlesworth,  a  gentleman  owning  a  very  considerable 

answer,  and  the  .  ...  ,         „r 

prosecution  colliery  property  in  the  neighbourhood  of  Wakefield.  In 
outhisevi-  "  early  life  the  defendant  had  been  called  to  the  bar,  and 
dence,  will,  on    had  practised  on  this  circuit,  and  he  was  a  gentleman  who 

the  application  r  '  ° 

of  the  counsel  must  have  known  to  some  extent  at  least  that  it  was  wrong 
to  prevent  a  '  and  illegal  to  mix  himself  up  with  such  proceedings  as 
Uce^dircVarge  those  w*tn  which  he  stood  charged.  The  charge  against 
the  jury.  hjm  was  twofold ;  that  he  advanced  and  paid  money  to  the 

intent  that  some  portion  of  it  should  be  expended  in  bribery, 
and  that  he  gave  money  to  individual  voters  to  induce  them 
to  vote  for  his  cousin.  The  borough  of  Wakefield  owed 
its  franchise  to  the  Reform  Bill,  and  its  electors  were' un- 
mixed, and  composed  entirely  of  10/.  householders.  The 
candidates  were  Mr.  Leatham,  who  had  been  a  banker  at 
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Wakefield,  and  a  member  of  a  well-known  firm  there,  and 
Mr.  John  Dodgson  Charles  worth.  The  nomination-day 
for  the  election  was  fixed  for  the  28th  of  April,  1859,  and 
at  the  election,  on  the  show  of  bands,  Mr.  Leatham  had 
the  majority.  A  poll  being  demanded,  the  polling  was 
fixed  to  commence  next  day,  the  29th  of  April.  The  result 
of  the  poll  was  that  Mr.  Leatham  was  returned  by  the 
narrow  majority  of  three  votes,  the  numbers  being  406  for 
Leatham  and  403  for  Charlesworth.  The  contest  was  a 
very  severe  one,  and  a  very  .active  canvass  was  carried  on 
for  several  days.  Mr.  Leatham's  opponents,  being  dis- 
satisfied with  the  result  of  the  election,  presented  a  petition 
to  Parliament  against  the  return,  which  was  referred  to  a 
select  committee,  who  decided  that  Mr.  Leatham's  was  not 
a  good  seat,  and  in  addition  reported  to  the  House  of 
Commons  that  corrupt  practices  extensively  prevailed  at 
the  election.  The  Act  of  Parliament  under  which  that 
report  was  made,  the  15  &  16  Vict.  c.  57,  was  an  Act  to 
provide  for  a  more  effectual  inquiry  into  corrupt  practices 
at  elections.  The  substance  of  the  provisions  of  that  Act 
were,  that  upon  a  report  made  by  a  Parliamentary  com- 
mittee, followed  by  an  address  from  each  of  the  two  Houses 
of  Parliament  to  her  Majesty,  a  commission  might  issue  to 
inquire  into  any  corrupt  practices  at  an  election.  Under 
such  a  commission  the  commissioners  bad  very  large 
•powers;  persons  were  bound  to  answer,  and  no  answer  so 
given  could  in  any  legal  proceedings  be  made  use  of  after- 
wards against  them,  and  more  than  that,  if  persons 
answered  in  such  a  manner  as  to  satisfy  the  commissioners 
that  they  had  made  a  full  disclosure,  the  commissioners 
had  authority  to  issue  a  certificate,  which  was  a  protection 
to  the  person  receiving  it  against  any  penal  or  legal  conse- 
quences arising  from  the  evidence  so  given.  A  commission 
in  the  present  case  was  issued,  and  the  commissioners  ap- 
pointed were  Mr.  Serjeant  Pigott,  Mr.  Henry  Willes  and 
Mr.  Wyndhara  Slade.     Among  other  persons,  they  called 
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1860.        before  them  Mr.  John  Barff  Charlesworth,  the  defendant. 

tT^^       He  failed  to  satisfy  the  commissioners  that  he  had  made  a 
Reoina  j 

v.  full  disclosure,  and  they  in  consequence  refused  to  give 

John  Barff 

Charles-  bim  a  certificate.  Of  course,  no  statement  would  be  given 
in  evidence  against  him  that  he  had  made;  but  the  evi- 
dence against  him  would  be  confined  to  facts  to  be  proved, 
apart  from  his  own  evidence.  The  defendant's  cousin  was 
one  of  the  candidates  at  the  election.  The  first  step  taken 
by  the  defendant  was  a  proceeding  which  took  place  on 
the  10th  of  April,  a  fortnight  before  the  election.  On  that 
day  the  defendant  waited  on  Messrs.  Beckett,  the  bankers, 
at  Leeds,  and  delivered  to  Mr.  Beckett  two  documents, — 
one  a  letter  from  Mr.  John  Dodgson  Charlesworth,  and 
the  other  a  debenture  of  the  Stockton  and  Darlington 
Railway  Company  for  5,000/.     The  letter  was  dated : — 

"  Hatfield  Hall. 
"  Gentlemen, — My  cousin,  Mr.  J.  B.  Charlesworth,  is 
wishful  to  open  an  account  at  your  bank.     I  have  given 
him  a  debenture  on  the  Stockton  and  Darlington  Railway, 
which  he  will  deliver  to  you. 

"  J.  Dodgson  Charlesworth." 
Mr.  John  Dodgson  Charlesworth  had  an  account  at  the 
bank  before  then;  but  Mr.  John  Barff  Charlesworth  had 
not.  He  would  now  state  how  the  great  bulk  of  that  sum 
of  5,000/.,  namely,  4,600/.,  was  withdrawn  from  the  bank. 
The  defendant  took  his  cheque  to  the  bank,  and  received- 
into  his  own  hands,  on  the  16th  of  April,  1,000/.;  on  the 
23rd  of  April,  in  the  same  way,  he  received  1,000/.;  on 
the  27th  of  April,  1,500/.;  on  the  29th  of  April,  500/.; 
on  the  3rd  of  May,  260/.;  and  on  the  5th  of  May,  500/. 
On  the  very  days  when  he  had  drawn  these  large  sums  he 
had  paid  them  over  to  Mr.  Fernandes,  a  friend  and  partisan 
of  Mr.  John  Dodgson  Charlesworth,  with  the  exception  of 
two  sums  of  500/.  each.  Mr.  Fernandes  was  a  gentleman 
in  good  position  in  the  borough  of  Wakefield,  a  corn  mer- 
chant, and  an  alderman  of  the  borough.   The  proposal  that 
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these  Funds  should  be  placed  in  Mr.  Fernandes's  hands  had 
emanated  from  that  gentleman.  He  had  paid  to  a  person 
named  Alder  35/.,  and  on- other  occasions  he  had  paid  to 
that  person  1,000/.  between  the  20th  and  the  30th  of  April. 
Alder  was  a  corn  factor's  clerk  at  Wakefield.  A  gentle- 
man named  Shaw  had  received  40/.  from  Mr.  Fernandes. 
A  person  named  Moore,  a  stranger  from  Bishop  Auckland, 
had  received  a  sum  of  535/.  A  person  named  Stephenson 
had  received  226/.;  100/.  had  been  paid  to  a  gentleman 
named  Serle;  26/.  had  been  paid  to  a  man  named  Bendon; 
19/.  to  a  man  named  Tack,  and  various  other  sums  amount- 
ing to  459/.  These  payments  were  made  for  purposes 
connected  with  that  election.  He  had  omitted  to  mention 
a  person  named  Br  ear,  who  had  received  1,400/.  from  Mr. 
Fernandes  in  three  several  payments.  The  evidence  as  to 
Brear  was  very  important  when  they  came  to  consider  with 
what  object  the  money  was  paid  to  Mr.  Fernandes,  and 
whether  it  was  not  given  to  hi  in  to  be  spent  in  bribery  by 
the  defendant.  Brear  was  a  maltster  at  Wakefield,  and  a 
very  active  partisan.  He  informed  Mr.  Fernandes  on  the 
22nd  of  April,  just  a  week  before  the  election,  that  "  the 
other  side  were  bribing  right  and  left,  and  unless  some- 
thing were  done  the  election  would  be  lost,"  and  wished 
that  money  should  be  given  to  him.  Immediately  after 
this  conversation  Fernandes  delivered  to  Mr.  Brear  500/., 
and  subsequently  other  sums.  Unfortunately  Brear  had 
died.  His  evidence  would  have  been  important  as  to  the 
giving  of  bribes  to  particular  voters,  but  not  in  any  other 
way.  The  charge  against  the  defendant  was,  that  he  had 
advanced  and  paid  money  to  Mr.  Fernandes  with  the 
intent  that  that  money,  or  some  part  thereof,  should  be 
expended  in  bribery  at  the  then  Wakefield  election.  All 
the  money  given  in  bribes,  to  the  amount  of  1,400/.,  they 
traced  as  given  through  Brear,  and  in  one  case,  from  him, 
through  a  man  named  Whitehead.  The  first  person  to 
whom  it  would  be  proved  a  bribe  was  given  was  a  person 
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1S0Q.  named  William  Wells,  a  tailor,  in  Wood  Street,  in  Wake- 
field, and  it  was  to  be  observed  that  the  recipients  of  these 
bribes  were  not  in  the  lowest  class;  they  seemed  to  be 
tradesmen  in  fair  and  respectable  bnsioess.  Notwith- 
standing that,  they  bad  received  bribes  and  were  open  to 
receive  bribes.  In  some  instances  they  had  kept  faith  with 
their  bargain.  In  others  they  either  did  not  vote  at  all,  or 
voted  on  the  other  side.  Wells  bad  received  40/.  for  his 
vote,  and  bad  voted  accordingly.  The  next  person  was 
Samoel  Giffard,  a  tailor,  in  the  Market  Street.  He  had 
received  for  his  vote  two  sums  of  15/.  to  vote  for  Charles- 
worth.  He  had  voted  for  Mr.  Leatham;  he  had  been 
guilty  of  the  additional  wickedness  of  receiving  a  bribe 
and  then  voting  on  the  other  side.  The  next  was  a  person 
named  Willcock,  who  was  a  gardener  carrying  on  business 
in  Wakefield,  who  bad  received  30/.  On  the  day  of  the 
election  he  had  taken  his  vegetables  to  the  market,  and 
never  voted  at.all.  There  was  a  man  named  Moore,  a 
stranger  in  the  town,  whose  pedigree  nobody  could  trace, 
and  who  was  called  the  "  Man  in  the  Moon."  He  was 
thought  to  move  about  and  dispose  of  money  in  a  way 
which  nobody  could  trace.  He  had  received  a  sum  of 
500/.,  and  out  of  that  he  had  paid  to  Mr.  Lang,  innkeeper, 
a  sum  of  50/.,  and  he  did  not  vote  at  all.  Next  came  a 
Thomas  Stead,  a  shopkeeper,  in  Northgate,  Wakefield, 
who  had  received  60/.,  which  was  paid  to  him  by  Dan 
Robinson,  an  understrapper  to  the  "  Man  in  the  Moon." 
The  money  was  thus  traced  to  Moore,  from  him  to  Fer- 
nandes,  and  from  him  to  the  defendant  and  to  Beckett's 
bank,  where  it  had  been  placed  by  Mr.  J.  D.  Charlesworth, 
the  candidate.  These  were  the  facts  which  would  be  laid 
before  them.  His  duty  was  to  make  out  the  intent  with 
which  the  money  so  paid  was  advanced  to  Mr.  Fernandes. 
The  learned  counsel  then  proceeded  to  contend  that  the 
various  facts  connected  with  the  advance  of  this  money 
left  no  doubt  that  the  intention  with  which  it  was  so 
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advanced  was  for  the  purposes  of  bribery  at  the  then  elec- 
tion for  Wakefield.  None  of  these  expenses  had  been 
sanctioned  by  the  election  auditor,  and  if  the  facts  were 
established  by  proof  it  would  be  the  duty  of  the  jury  to 
return  a  verdict  of"  guilty." 

Formal  proof  was  then  given  of  the  issuing  of  a  writ  for 
the  election  of  a  member  for  Wakefield  on  the  23rd  of 
April,  18.59,  and  of  the  register  of  voters.  The  number  of 
voters  in  the  borough  was  952 ;  the  candidates  were 
Leatham  and  Charlesworth.  The  nomination  day  was 
Friday,  the  29th  of  April ;  Leatham  had  the  show  of 
hands,  and  a  poll  was  demanded  for  Charlesworth  on  the 
following  day.  On  the  2nd  of  May,  Leatham  was  de- 
clared at  the  head  of  the  poll,  the  votes  being  406  for 
Leatham  and  403  for  Charlesworth.  The  accounts  of  the 
election  auditor  of  Charlesworth's  expenses  amounted  to 
634/. 

Proof  was  then  given  that  Mr.  J.  D.  Charlesworth  had 
deposited  a  debenture  for  5,000/.  as  security  at  Messrs. 
Beckett  &  Co/s  bank,  at  Leeds,  who,  at  his  request  by 
letter,  had  opened  an  account  with  the  defendant,  who  had 
drawn  out  4,750/.  at  various  times  during  April  and  May, 
by  cheque,  the  sums  ranging  from  1,500/.  to  250/.,  which 
had  been  paid  to  the  defendant  himself. 

Jose  Louis  Fernandes,  examined. — Is  a  corn  merchant 
in  Wakefield.  Has  been  many  years  so,  and  four  years 
an  alderman  of  that  borough.  Witness  declined  to  an- 
swer whether  he  had  taken  "an  active  part  in  municipal 
and  parliamentary  elections  for  the  borough  of  Wakefield. 

The  Judge  said,  no  possible  answer  he  could  give  to 
that  question  could  criminate  himself. 

Answer. — I  have.  Have  known  J.  B.  Charlesworth, 
the  defendant,  for  many  years.  I  also  know  J.  D. 
Charlesworth.  Was  on  terms  of  intimacy  and  friendship 
with  both.     They  are  in  partnership  as  colliery  owners. 
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1800.        The  defendant  was  bred  to  the  bar.    Witness  declined  to 
say  whether  he  remembered  the  election  of  1859. 

His  Lordship. — You  must  answer  that,  sir ;    you  are 
Charles-      asked  only  the  fact. 

WORTH. 

Witness. — Certainly,  he  remembered  it.  Was  in  Wake- 
field during  the  election.  He  knew  Mr.  J.  D.  Charles- 
worth  was  a  candidate.  Witness  was  an  elector,  and 
voted  for  Charlesworth.  He  recollected  the  nomination 
and  poll.  He  declined  to  say  whether  he  received  any 
sums  of  money  from  defendant  in  April,  1859. 

His  Lordship  said  the  objection  might  be  well  founded. 

The  witness  said  he  was  examined  by  the  commissioners 
at  Wakefield  and  received  a  certificate. 

Sir  F.  Kelly  objected  to  the  question,  but  withdrew 
the  objection,  as  the  question  was  for  the  decision  of  the 
Judge. 

The  certificate  was  handed  to  his  Lordship,  who 
asked  for  the  production  of  the  commission.  He  then  said 
he  would  consult  Mr.  Justice  Keating  as  to  whether  the 
witness  was  compellable  to  answer  the  question  or  not. 
On  his  return, 

His  Lordship  said :  Witness,  I  am  bound  to  tell  you 
that  my  brother  Keating  and  myself  have  considered  this 
question  calmly,  whether  you  can  be  exposed  to  any  peril, 
and  we  are  both  of  opinion  that  you  are  free  from  all 
penal  actions,  penal  disabilities  and  criminal  prosecutions 
of  every  kind  and  sort,  for  any  matter  relating  to  that 
election,  and  having  formed  that  opinion,  on  full  consider- 
ation, I  am  bound  to  tell  you  that  it  is  your  duty  to 
answer  that  question. 

Witness. — I  have  taken  the  opinions  of  Mr.  Jones  and 
Mr.  Price,  my  counsel,  and  I  am  advised  that  the  certifi- 
cate is  not  a  sufficient  indemnity  from  an  impeachment  of 
the  House  of  Commons. 
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His  Lordship. — I  am  of  opinion  that  it  is. 

Witness. — I  have  also  another  objection,  that  the  cer- 
tificate of  the  commissioners  is  no  protection,  because  the 
commission  must  issue  on  an  address  of  the  two  Houses 
of  Parliament  by  the  statute,  and  of  that  there  is  no 
proof. 

His  Lordship. — I  am  of  opinion  that  it  is;  and  I  am 
bound  to  state  this  for  your  own  sake.  If  you  persist  in 
refusing  to  answer,  it  will  be  an  offence  of  a  very  grave 
order,  interfering  with  the  due  course  of  justice,  and  calling 
for  a  punishment  of  a  very  grave  and  degrading  character. 
I  state  this  that  you  may  not  persist  in  a  course  detrimental 
to  yourself  as  well  as  injurious  to  the  administration  of 
justice. 

After  a  pause, 

The  Solicitor-General  repeated  his  question — "  Did  you 
receive  any  money  from  the  defendant,  Mr.  John  Barff 
Charlesworth,  in  the  month  of  April,  1 859  ?*' 

Witness. — I  am  very  sorry  to  say  I  cannot  make  up  my 
mind  to  answer  that  question. 

His  Lordship. — You  will  do  well  to  pause  and  consider 
the  course  you  will  take. 

The  Solicitor-General  repeated  the  question. 

Witness. — I  must  decline  to  answer  that  question. 

His  Lordship. — I  have  cautioned  you  already;  be  care- 
ful what  you  do. 

The  Solicitor- General. — Do  you  refuse  altogether  to 
answer  that  question  ? 

Witness. — Yes,  sir  (a). 


I860. 
Regina 

V. 

John  Barff 
Charles- 
worth. 


(a)  Both  the  Courts  of  Exch. 
and  C.  P.,  when  the  case  was 
brought  forward  on  motions  for  a 
habeas,  on  the  ground,  inter  alia, 
that    the  w'Uneu  was    to    decide 


VOL.  II. 


whether  the  answer  would  crimi- 
nate him :  held,  that  it  was  for  the 
Judge,  under  all  the  circumstances. 
So  the  Court  of  Q.  B.  held  in  the 
case  of  Boy($,  vide  ante,  p.  158. 
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The  Solicitor' General. — Your  Lordship  has  heard  my 
statement  of  this  case,  and  must  be  aware  not  only  how 
important  but  how  indispensable,  the  evidence  of  this  wit- 
ness is. 

His  Lordship  (to  the  witness). — Have  you  considered 
well  that  you  are  placed  in  no  peril  by  answering  that 
question  ?     Do  you  still  decline  to  answer? 

Witness. — I  decline  to  answer  it. 

His  Lordship  (to  the  Solicitor- General). — Do  you  press 
the  question  ? 

The  Solicitor- General. — Yes,  my  Lord, 

His  Lgrdship. — Then,  witness,  I  have  no  other  course 
than  to  adjudge  you  guilty  of  a  contempt  of  Court,  of  no 
ordinary  character.  Your  evidence  being  material  to  the 
question  before  the  Court,  you,  well  knowing  what  would 
be  its  effect,  have  sought  to  withhold  evidence  necessary 
to  the  due  administration  of  justice,  and  you  have  done  so, 
imagining,  perhaps,  that  you  stand  in  no  peril.  What  you 
have  done  is  to  thwart  the  due  administration  of  justice, 
and  I  sentence  you  to  be  imprisoned  for  your  contempt, 
unless  sooner  discharged  by  competent  authority,  for  six 
calendar  months,  and  to  pay  a  fine  of  500/.,  and  to  be  im- 
prisoned till  that  fine  is  paid. 

The  witness  was  then  delivered  over  into  the  custody  of 
the  governor  of  York  Castle,  and  ordered  to  be  confined 
among  the  first-class  misdemeanants. 

The  learned  Solicitor- General  then  said  it  was  impos- 
sible to  move  a  step  in  either  case  against  the  two 
Charlesworths  without  the  evidence  of  this  witness ;  but 
he  asked  his  Lordship  not  to  go  so  fur  as  to  direct  an 
acquittal  for  want  of  evidence,  but  simply  to  discharge  the 
jury.  In  support  of  this  request  the  Solicitor- General  re- 
ferred to  the  case  of  lie  Nexcton  (a),  where  a  prisoner  was 

(o)  13  Q.  B.  716, 
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committed  for  murder  and  indicted  at  the  assizes,  and  the 
jury  at  the  trial  not  being  able  to  agree,  retired,  and  after 
being  locked  up  all  night  and  still  being  unable  to  agree, 
were  discharged. 

His  Lordship  held  that  case  not  sufficient.  That  case 
and  many  others  had  recently  been  considered  before  him. 
The  discretion  of  the  Judge  in  such  a  case  ought  not  to  be 
exercised,  except  in  case  of  necessity.  In  the  case  referred 
to  the  assizes  were  over,  and  it  was  necessary  to  go  on  to 
the  next  assize  town.  Was  there  any  case  in  which  it  had 
been  held  that  the  Judge  ought  to  exercise  that  discretion 
by  reason  of  a  witness  breaking  down  ? 

There  was  a  case  where  a  prisoner  fell  down  fainting,  and 
wag  assisted  out  of  Court  (a) ;  where  a  jury  was  discharged. 
He  remembered  a  case  which  had  occurred  before  Mr. 
Justice  Crebsytell,  on  the  Northern  Circuit,  where  a  young 
girl,  placed  in  the  witness-box,  fainted,  and  the  case  could 
not  go  on.  He  had  the  jury  locked  up  for  the  night.  He 
was  disposed  to  discharge  them,  but  had  great  doubts 
about  it. 

The  Solicitor-General  said  there  was  a  case  of  Rex  v. 
Stokes  (b),  where  a  jury  was  discharged  by  the  Judge  on 
the  ground  of  the  absence  of  a  witness  for  the  prosecution, 
at  the  request  of  the  prisoner's  counsel. 

His  Lordship. — In  that  case,  after  the  prisoner  was 
given  in  charge  to  the  jury,  and  before  anything  was  done, 
it  was  held,  that  if  for  any  reason  whatever  a  prisoner 
wishes  it,  the  jury  may  be  discharged. 

Overend  mentioned  the  case  of  an  assault  on  a  little 
girl,  in  which  there  was  some  enquiry  as  to  her  knowing 
the  nature  of  an  oath,  and  the  trial  was  postponed  till 
the  child   was   better  instructed,  and  submitted  that  it 
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(a)  Rex  v.  Streck,  2  C.  &  P.  {b)  0  Car.  &  P.  151. 
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was  in  bis  Lordship's  discretion  whether  he  would  dis- 
charge the  jury  (a). 

Monk  submitted  that  the  exercise  of  a  judicious  discre- 
tion in  the  present  case  was  necessary  to  the  due  adminis- 
tration of  justice.  The  Crown  were  placed  in  a  position, 
by  the  refusal  of  this  witness  to  answer,  in  which  justice 
would  be  defeated  if  his  Lordship  did  not  exercise  the 
discretion  vested  in  him. 

Sir  Fitzroy  Kelly  submitted  that  none  of  the  cases  cited 
appeared  to  resemble  the  present,  and  in  no  case  was  it 
expedient  to  extend  the  practice  of  discharging  juries,  the 
effect  of  which  was  to  visit  great  hardship  on  the  defendant 
in  compelling  him  to  come  prepared  a  second  time  for 

* 

trial,  and  to  incur  great  expense,  by  reason  of  a  failure  of 
evidence  not  within  his  control. 

Hellish  submitted  that  his  Lordship  had  no  discre- 
tionary power  in  the  matter.  The  general  rule  was,  that 
when  a  criminal  was  once  placed  on  his.  trial  he  had  a 
right  to  have  his  trial. 

His  Lordship  said  :  If  I  discharge  the  jury  and  have  not 
the  power  to  do  so,  all  this  must  be  entered  on  the  record, 
and  then  this  would  be  error  if  this  case  were  attempted  to 
be  tried  again.  Assuming  that  I  have  the  power,  this  is  a 
case  in  which  I  ought  to  exercise  it.  He  would  consult 
his  brother  Keating  about  it. 

The  Solicitor- General  said  :  If  your  Lordship  thinks 
you  cannot  discharge  this  jury  there  is  an  end  of  this  case. 
The  defendant  must  be  acquitted  altogether. 

His  Lordship  having  retired  to  consult  Mr.  Justice 
Keating,  on  his  return  said :  I  have  had  the  advantage  of 
conferring  with  mv  brother  Keating,  find  the  conclusion 
at  which  I  have  arrived  is  to  discharge  the  jury.     If  I 

(a)  Starkie  on  Evidence,  3r<J  ed  vol,  i.  p.  $1 ;   Bruqier's  case,  Legch't 

C,  C,  h,  237. 
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have  not  the  power  to  do  it  by  law,  it  will  be  entered  on 
the  record  and  will  not  avail.  But,  if  I  have  the  power,  I 
ought  to  exercise  it  where  a  witness  has  wilfully  tampered 
with  the  ends  of  justice.  I  ought  not,  by  reason  of  that 
conduct,  to  allow  justice  to  be  defeated.  I  therefore  dis- 
charge the  jury. 

The  jury  were  then  discharged  (a). 


(n)  A  habeas  corpus  was  subse- 
quently moved  for  in  both  Exch. 
and  C.  P.  to  bring  up  Mr.  Fer- 
nandes,  in  order  to  his  discharge 
from  custody,  and  unanimously  re- 
fused by  both  Courts,  on  the  grounds 


that  the  Courts  of  Judges  of  the 
Assizes  are  Superior  Courts  of  Re- 
cord of  the  King  (vide  ante,  p.  240), 
and  that  it  is  for  the  Judge  to  de- 
cide whether  a  witness  can  refuse 
to  answer. 
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Aylesbury,  coram  Williams ,  J. 

FREMANTLE,  BART.,  r.  THE   LONDON   AND 
NORTH-WESTERN  RAILWAY  COMPANY. 

jLHE  declaration  stated  that  certain  premises  were  in  the  Arailwaycom- 

.  pany  using  lo- 

possession  and  occupation  of  a  certain  person  as  tenant  comotiveen- 
thereof  to  the  plaintiff,  the  reversion  thereof  then  belong-  authorized  w 
ing  to  the  plaintiff',  and  were  standing  on  certain  land  in  do  so  by  act  of 

°  J  '  #  °  #  parliament,  is 

the  possession  and  occupation  of  the  said  person  as  tenant  not  responsible 
thereof  to  the  plaintiff,  the  reversion  thereof  then  belong-  which^fy 
ing  to  the  plaintiff,  and  near  to  a  certain  railway  there  ^J™^* 
then  used  by  the  defendants  for  the  purpose  of  driving  and  provided  they 

.  i    ■  l  .      are  not  guiliy 

propelling  from  time  to  time,  in  and  along  the  same,  certain  of  negligence, 

either  in  re- 
(u)  Reported  by  W.  Murkby,  Esq.  spect  of  the 

proper  con- 
struction or  use  of  the  engine*. 
Where,  therefore,  a  fire  was  caused  on  the  plaintiff's  premises  by  an  engine  of  the  defend* 
ant's  passing  along  an  adjoining  railway,  the  question  for  the  jury  to  consider  was,  whether 
there  has  been  such  negligence.    And  as  to  what  was  negligence  would  depend  on  the  mag* 
nitude  of  the  risk  and  danger,  and  the  costliness  or  difficulty  of  avoiding  it» 
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v^v-w/      igneous  matter,  and  the  defendants  were  also  then  pos- 
Fremantle      °  r 

v.  sessed  of  a  certain  steam  carnage  and  steam  engine  con- 

and  Nortu-  taining  fire  and  igneous  matter,  which  was  then  drawn  and 
Western  propelled  in  and  along  the  said  railway  near  to  the  said 
Company,  premises,  and  was  then  under  the  care  and  management  of 
the  defendants,  who  were  then  and  there  managing  and 
conducting  the  same.  Yet  the  defendants  so  carelessly, 
negligently  and  unskilfully  managed  and  conducted  their 
said  steam  carriage  and  steam  engine,  and  the  said  fire  and 
igneous  matter  therein  contained  as  aforesaid,  and  used 
and  applied  so  little  care,  precaution  and  skill  in  and  about 
the  keeping,  holding  and  retaining  of  the  said  fire  and 
igneous  matter  in  and  upon  the  said  steam  carriage  and 
steam  engine,  and  in  and  about  the  providing,  applying 
and  using  the  fit,  proper  and  necessary  means  and  appli- 
ances for  keeping,  holding  and  retaining  the  said  fire  and 
igneous  matter  from  escaping,  passing  and  flying  from  and 
out  of  the  said  steam  carriage  and  steam  engine,  that  by 
and  through  the  carelessness,  negligence  and  unskilful ness 
and  improper  conduct  of  the  defendants  in  that  behalf,  and 
by  and  through  the  want  of  due  and  proper  care,  precau- 
tion and  skill  of  and  in  the  defendants  in  and  about  the 
keeping,  holding  and  retaining  the  said  fire  and  igneous 
matter  in  and  upon  the  said  steam  carriage  and  steam 
engine,  and  in  and  about  the  providing,  applying  and  using 
the  fit,  proper  and  necessary  means  and  appliances  for 
keeping,  holding  and  retaining  the  said  fire  and  igneous 
matter  in  and  upon  the  said  steam  carriage  and  steam 
engine,  and  in  and  about  the  guarding,  hindering  and  pre- 
venting the  said  fire  and  igneous  matter  from  escaping, 
passing  and  flying  from  and  out  of  the  said  steam  carriage 
and  steam  engine,  divers  sparks  and  particles  of  the  said 
fire  and  divers  portions  of  the  said  igneous  matter  escaped, 
passed  and  flew  from  and  out  of  the  said  steam  carriage 
and  steam  engine  of  .the  defendants  in  and  upon  a  certain 
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heap  of  straw  then  being  in  and  upon  the  said  land  near 
to  the  said  premises,  and  by  means  thereof  the  said  heap 
of  straw  then  became  ignited  and  set  on  fire,  and  by  fire 
and  flame  thence  issuing  and  arising,  the  said  premises, 
whilst  the  same  were  so  respectively  occupied  as  aforesaid, 
and  the  reversion  thereof  respectively  so  belonged  to  the 
plaintiff,  became  ignited  and  set  on  fire,  and  were  there- 
upon and  by  means  of  the  premises  wholly  burnt,  con- 
sumed and  destroyed. 

The  only  plea  was  that  of  not  guilty. 

The  plaintiff  was  the  landlord  of  premises  called  Moor 
Farm,  in  the  parish  of  Swanbourne,  in  the  county  of 
Bucks,  which  were  destroyed  in  the  afternoon  of  the  2nd 
of  May,  I860,  by  fire.  The  premises  consisted  of  the  usual 
farm-buildings  and  a  rick-yard.  The  fire  broke  out  in  the 
rick-yard,  in  a  stack  of  wheat-straw,  which  was  distant 
forty-three  feet  from  the  defendants'  railway.  The  general 
disposition  of  the  premises,  so  far  as  relates  to  the  rick- 
yard,  was  the  same  at  the  time  of  the  fire  as  it  was  before 
the  construction  of  the  railway,  but  the  stack  of  wheat* 
straw  had  only  recently  been  placed  where  it  then  was. 

Numerous  witnesses  were  called  on  either  side. 

His  Lordship,  in  summing  up,  told  the  jury  that,  since 
the  legislature  had  thought  fit  to  authorize  the  use  of  loco- 
motive engines  on  railways,  the  companies  who  under  that 
authority  use  on  their  lines  these  engines,  calculated  as 
they  are  to  interfere  iu  some  respects  with  the  ordinary 
rights  of  enjoyment  of  property  by  others,  are  yet  not  re- 
sponsible for  the  consequences  of  so  nsing  them,  provided 
they  are  not  guilty  of  any  negligence,  either  in  respect  of 
the  proper  construction  or  the  proper  furniture  of  their 
engines,  or  in  respect  of  the  proper  use  and  conduct  of 
them  when  they  shall  have  been  so  properly  constructed 
or  furnished. 

That  there  would  be  two  questions,  therefore,  for  their 
consideration.     First.  Was  the  fire  occasioned  by  a  spark 
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or  cinder  that  was  emitted  from  the  defendants'  engine  ? 
And,  if  so,  was  the  emission  attributable  to  any  negligence 
on  the  part  of  the  company  or  their  servants,  either  in  the 
construction,  furniture,  or  condition  of  the  engine,  or  in  the 
use  or  management  of  it  ? 

It  must,  therefore,  be  considered  what  would  be  negli- 
gence on  the  part  of  the  defendants,  for  the  consequences 
of  which  they  ought  to  be  held  responsible.  That,  as  to 
that,  the  defendants,  in  the  construction  of  their  engines, 
were  bound,  not  only  to  employ  all  due  care  and  all  due 
skill  for  the  prevention  of  mischief  accruing  to  the  property 
of  others,  by  the  emission  of  sparks  or  any  other  causes, 
but  they  were  bound  to  avail  themselves  of  all  the  dis- 
coveries which  science  had  put  within  their  reach  for  that 
purpose,  provided  that  they  were  such  as,  under  the  cir- 
cumstances, it  was  reasonable  to  require  them  to  adopt. 
For  example,  if  the  danger  to  be  avoided  were  insignificant, 
or  very  unlikely  to  occur,  and  the  remedy  suggested  were 
very  costly  or  troublesome,  or  such  as  interfered  materially 
with  the  efficient  working  of  the  engine,,  then  the  jury 
would  have  to  say  whether  it  could  reasonably  be  expected 
that  the  defendants  should  adopt  such  a  remedy  for  such 
an  evil.  On  the  other  hand,  they  were  to  consider  the 
nature  of  the  contrivances  suggested,  which  principally 
consisted  of  the  "  bonnet"  placed  on  the  top  of  the  chim- 
ney,  or  immediately  inside  of  it,  the  perforated  grating,  the 
Venetian  blinds  and  the  American  spark-catcher.  Upon 
the  question  whether  there  was  any  negligence  imputable 
to  the  defendants  by  reason  of  not  having  adopted  any  one 
of  these  remedies,  these  considerations  were  proper  for  the 
guidance  of  the  jury.  If,  according  to  the  suggestion  of 
the  plaintiff,  they  thought  that  with  such  an  engine  as  that 
in  question  the  risk  of  causing  mischief  by  the  emission  of 
sparks  was  not  improbable,  and  the  danger  of  causing  that 
mischief  not  unlikely  to  occur,  then  they  would  say  whether 
it  was  not  reasonable  to  require  that  the  defendants  should 
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mitted  by  the  defendants'  witnesses  to  be  useful  in  the  case    -T^^ 
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of  an  engine  which  does  emit  sparks  which  are  likely  to  «. 

produce  mischief.  If  they  should,  if  the  risk  were  con-  AND  North- 
siderable,  and  if  the  expense  or  trouble  or  inconvenience  raIlway 
of  providing  a  remedy  were  not  great  in  proportion  to  the  Company. 
risk,  then  they  would  have  to  say  whether  the  company 
could  reasonably  be  excused  from  availing  themselves  of 
such  a  remedy,  because  it  might  to  some  extent  be  attended 
with  cost  or  other  disadvantage  to  themselves.  On  the 
first  question  these  considerations  were  not  of  any  very 
great  importance;  but  if  they  found  that  question  in  favor 
of  the  plaintiff,  namely,  that  the  fire  was  caused  by  the 
engine  of  the  defendants,  then  they  would  have  to  consider 
whether,  in  this  case,  there  was  negligence  on  the  part  of 
the  defendants  in  not  adopting  some  of  the  contrivances, 
and  if  they  should  also  be  of  opinion  that  the  escape  of  the 
sparks  from  the  engine  was  fairly  attributable  to  the  want 
of  that  precaution  being  taken,  then  they  would  give  a 
verdict  for  the  plaintiff.  If,  on  the  other  hand,  they  were  of 
opinion,  in  accordance  with  the  evidence  of  the  defendants, 
that  it  was  a  highly  improbable  and  most  remote  contin- 
gency that  any  lighted  cinder  could  be  ejected  from  an 
engine  so  constructed,  then  they  would  have  to  say  whether 
it  was  reasonable  that  the  defendants  should  be  required  to 
resort  for  a  remedy  to  contrivances  which,  according  to 
their  evidence,  would  materially  interfere  with  the  working 
efficiency  of  the  engine;  and  the  jury  would  have  to  say 
whether  any  negligence  was  fairly  imputable  to  the  de- 
fendants by  reason  of  having  omitted  to  adopt  a  remedy 
under  such  circumstances. 

The  jury  found  a  general  verdict  for  the  plaintiff. 

BLISS  v.  THE  LONDON  AND  NORTH-WESTERN 

RAILWAY  COMPANY. 

JLHE  plaintiff  in  this  case  Was  the  tenant  of  the  premises 
which  had  been  destroyed  by  fire,  and  the  two  actions 


Company. 
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1860.  were  tried  together  by  consent.    But  with  reference  to  this 

B  case,  his  Lordship  was  requested  by  the  counsel  For  the 

v.  defendants  to  take  the  opinion  of  the  jury  whether  the 

and  North-  plaintiff  had  not  been  guilty  of  negligence  in  placing  the 

Railway  stock  of  wheat-straw  so  near  to  the  railway. 

His  Lordship  said  that  he  had  no  reluctance  in  pro- 
claiming  that  he  did  not  think  the  answer  to  that  question 
was  material  to  the  case.  It  was  contended  that  the  plain- 
tiff was  aware  that  engines  sent  out  sparks,  and  that  they 
had  proved  destructive  to  agricultural  produce  and  were 
likely  to  do  so;  and  therefore  it  was  on  the  plaintiff's  part 
an  act  of  culpable  negligence  to  place  his  straw-stack  in  a 
situation  exposed  to  danger.  It  would  be  desirable,  how- 
ever, for  the  purpose  of  future  discussion,  to  answer  the 
question,  first,  whether  the  plaintiff  was  guilty  of  culpable 
negligence  in  placing  the  straw-stack  so  close  to  the  rail- 
road? and  if  so,  did  that  culpable  negligence  contribute  to 
the  accident  ? 

The  jury  found  a  general  verdict  for  the  plaintiff 
in  this  case  also,  and  said  that  he  was  not 
guilty  of  culpable  negligence  in  placing  the 
stack  where  it  stood  when  the  fire  occurred. 

CFMalley,  Q.  C,  Power,  Q.  C,  Keane  and  Couch,  for 
the  plaintiffs. 

Bovill,  Q.  C,  H.  Mills,  Q.  C,  and  Stephenson,  for  the 
defendants  (a). 

(«)   Vide  Vavghan  v.  Taff  Vale  Railway  Company,  28  L.  J.  Ex.  41. 
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1860. 
Cambridge,  coram  Williams ,  J. 

REGINA  v.  RICHARDSON. 

E  prisoner  in  this  case  was  indicted  for  forgery.     It  The  prisoner 

.  was  a  clerk 

appeared  from  the  evidence  that  he  was  a  clerk  in  the  em-  whose  duty  it 

i  a.     c  n/r  tt  /»  l      •  was  to  receive 

ployment  ot  Messrs.  Harrison,  a  firm  carrying  on  business  moneVi  on  ac_ 
at  Hull  and  Wisbech.     The  prisoner  resided  at  Wisbech,  count  if  his 

•  '  employers,  to 

and,  together  with  one  Carter,  had  the  management  of  that  pay  wages  and 

r  -am  tt       •        >     i       ♦  i*i  •    i  other  claims 

part  ot  Messrs.  Harrisons  business  which  was  earned  on  out  of  it,  and  to 
there.  An  account  was  kept  by  the  firm  at  Messrs.  Gurney  DXnce  to  their 
&  Peckover's  bank  in  Wisbech,  to  which  account  it  was  account  at  the 

bank.     He  had 

the  duty  of  the  prisoner  to  pay  all  sums  not  necessary  for  also  authority, 

.t  .  p    .i  ,  v  •_  when  the  cash 

the  current  expenses  of   the  concern ;   and   upon  which  jn  hand  was 
account  the  prisoner  was  authorized  to  draw  when  the  cash  *n8ufficient» t0 

r  ^  draw  cheques, 

in  hand  was  insufficient  to  meet  those  expenses.    In  doing  and  in  doing 
this  the  prisoner,  with  the  sanction  of  his  employers,  did  soner,  with  the 
not  draw  always  in  favour  of  a  particular  creditor  for  the  employers  did 
exact  amount  due  to  him,  but  drew  in  his  own  favour  for  "ot  always 

draw  in  favour 

such  a  sum  as  he  required,  or  was  supposed  to  require,  for  of  a  particular 
his  disbursements,  and  paid  the  creditors  out  of  it.     On  exact  amount 
one  occasion  he  drew  a  cheque  for  11/.  10*.,  which  he  <|ue  *°  n,,m> but 

»  '  drew  in  his 

entered  in  the  books  of  the  firm  as  having  been  paid  to  the  own  favour  for 

_,  _  such  amount  as 

Eastern  Counties  Railway  Company  for  a  debt  due  to  he  thought pro- 
them  from  the  firm,  but  which  cheque  was,  in  fact,  paid  by  oc^sionrtie16 
the  prisoner  to  his  own  landlord  for  rent  due  from  himself,  prisoner  drew 

*  a  cheque  for 

11/.  10*.,  which 
he  entered  and  took  credit  for  as  having  been  paid  to  a  creditor  of  his  employers,  but  which 
he,  in  fact,  applied  to  his  own  purposes : — Held,  that  the  prisoner,  on  this  evidence,  could 
not  be  convicted  of  forgery ;  inasmuch  as,  having  a  general  authority  to  draw  cheques,  he  did 
not  necessarily  exceed  his  authority  when  he  drew  the  cheque  ;  and  that  the  criminal  act,  if 
any,  was  the  subsequent  appropriation  of  it 

The  prisoner  was  also  indicted  for  embezzlement ;  the  evidence  being,  in  addition  to  that 
already  given,  that  it  was  the  prisoner's  duty  to  make  out  weekly  accounts  of  the  payments 
made  by  him,  by  entering  them  in  a  book,  and  adding  them  up  at  the  end  of  each  week. 
On  three  several  occasions  within  six  months  the  prisoner  entered  the  payments  made  by 
him  correctly,  but  in  adding  up  the  items  made  the  totals  21.  greater  than  they  really  were, 
and  took  credit  with  his  employers  for  the  larger  amount.  These  were  the  cases  on  which 
the  indictment  was  founded.  At  the  trial  evidence  was  tendered  that  on  a  series  of  occa- 
sions before  and  after  those  mentioned  in  the  indictment,  precisely  similar  errors  had  been 
made  by  the  prisoner,  and  advantage  taken  of  them  by  him,  and  was  objected  to ; — Held, 
that  to  explain  motives  and  intentions  this  evidence  was  admissible. 
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I860.         It  was  for  forging  this  cheque  that  the  prisoner  was  now 
ZT*>^/      indicted ;  whereupon 

»•  Power,  for  the  prisoner,  objected  that  this  was  no  forgery, 

as  the  prisoner  had  authority  to  chaw  cheques. 

Williams,  J. — The  cases  come  to  the  brink  of  this.  In 
/?.  v.  Minter  Hart  (a),  the  prisoner  had  authority  to  fill 
up  the  bill  to  a  certain  amount,  but,  having  filled  it  up  to 
a  larger  amount,  was  held  guilty  of  forgery. 

Power. — But  in  this  case  there  is  a  general  authority  to 
draw,  limited  only  by  the  amount  of  the  balance  at  the 
bank. 

Williams,  J. — That  is  the  difference.  There  was,  no 
doubt,  in  this  case  a  discretion  vested  in  the  prisoner  to 
draw  cheques,  and  so  create  a  balance  in  his  hands  to 
meet  the  demands  made  upon  the  firm.  The  prisoner, 
therefore,  did  not  necessarily  exceed  his  authority  in  draw- 
ing for  this  amount,  and  the  criminal  act  was  rather  the 
subsequent  appropriation  of  it. 

The  prisoner  being  accordingly  acquitted  upon  this 
charge,  was  then  put  upon  his  trial  for  embezzlement. 

The  indictment  in  this  case  contained  three  charges  of 
embezzlement  within  six  months,  and,  in  opening  the  case 
for  the  prosecution,  the  evidence  of  embezzlement  in  these 
three  cases  was  stated  to  be  as  follows:  —That  the  prisoner, 
being  in  the  position  and  conducting  the  business  of  Messrs. 
Harrison  in  the  manner  already  described,  it  was  his  busi- 
ness to  pay  the  labourers'  wages,  and  make  certain  other 
payments,  and  to  make  out  weekly  accounts  of  all  such 
payments,  by  entering  them  in  a  book  and  adding  them 
up  at  the  end  of  each  week.  On  the  23rd  of  March,  I860, 
the  prisoner's  book  showed  a  number  of  payments  as 
having  been  made  during  the  preceding  week.  All  these 
payments  had  in  fact  been  made  and  correctly  entered,  but 
the  casting  up,  instead  of  showing  a  total  of  20/.  12s.  8d.f 

(a)  7  C.  &  P.  652. 
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Regina 


the  real  amount,  showed  a  total  of  22/.  12*.  8d.,  for  which        i860. 

sum  the  prisoner,  in  accounting  with   his  master,  took 

credit.    In  another  week  there  was  a  precisely  similar  error  ». 

of  the  same  amount,  for  which  the  prisoner  also  took      IcnARD80M' 

credit;  and  the  same  in  a  third  week.    These  three  cases 

were  those  on  which  the  three  charges  of  embezzlement 

contained  in  the  indictment  were  founded. 

O'MalUy  said  that,  anticipating  that  a  defence  would 
be  set  up  that  these  errors  were  the  result  of  accident,  he 
should  show  a  series  of  similar  errors  both  before  and  after 
those  which  formed  the  subject  of  the  present  charges. 

Power,  for  the  prisoner,  objected  that  this  evidence  was 
inadmissible,  and  that  it  ought  not  to  be  opened. 

His  Lordship  said  that,  as  at  present  advised,  he  thought 
it  admissible;  and,  if  necessary,  the  question  could  be  dis- 
cussed when  the  evidence  was  tendered. 

Evidence  having  been  given  in  support  of  the  three 
charges,  mainly  in  accordance  with  the  above  statement, 
it  was  then  proposed  by  the  prosecution  to  prove  the  series 
of  erroneous  castings  as  above. 

Power  and  Naylor,  for  the  prisoner,*  argued  that  this 
could  not  be  done.  They  contended  that  the  general  rule 
of  law  was,  that  the  evidence  must  be  confined  to  the  point 
in  issue;  and  the  rule  was  founded  on  the  principle  that  a 
man  was  not  called  upon  to  be  prepared  to  explain  any 
other  transactions  than  those  which  were  the  subject  of 
inquiry.  This  rule  was  always  strictly  applied  in  criminal 
cases,  the  only  exceptions  being  those  of  a  recognized 
kind,  namely,  on  indictments  for  conspiracy,  for  uttering, 
or  for  receiving  stolen  goods.  If  this  evidence  were  ad- 
missible in  all  cases  those  cases  would  not  have  been 
treated  as  exceptional,  and  the  whole  doctrine  of  election 
was  based  on  the  supposition  that  some  such  rule  as  that 
contended  for  exists.  Similar  evidence  was  very  recently 
hejd  inadmissible  on  an  indictment  for  obtaining  money  by 
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1860.        false  pretences;  R.  v.  Holt  (a);  in  which  case  it  was  ten- 
dered for  the  same  purpose  as  here,  namely,  for  the  pur- 
».  pose  of  showing  what  the  intention  of  the  prisoner  really 

RfCHABDSO*. 

was. 

Williams,  J. — I  am  clearly  of  opinion  that  this  evidence 
is  admissible.  There  is  no  principle  of  law  which  prevents 
that  being  put  in  evidence  which  might  otherwise  be  so, 
merely  because  it  discloses  other  indictable  offences;  R.  v. 
Clewes(b).  Now  it  is  clear  that  on  this  indictment  the 
defence  must  be  that  these  are  mere  errors  in  the  castings; 
and  such  defence  naturally  arising,  any  lawful  means  may 
be  resorted  to  whereby  such  defence  may  be  anticipated, 
and  proved  to  be  ill-founded  ;  and  evidence  which  is  ad- 
missible for  such  a  purpose  is  not  the  less  so  because  it 
tends  to  prove  the  commission  of  other  felonies  by  the 
prisoner.  To  hold  that  this  evidence  is  admissible  is  in 
accordance  with  the  principle  laid  down  in  numerous  cases, 
that  to  explain  motives  or  intention  evidence  is  admissible, 
although  it  does  not  otherwise  bear  upon  the  issue  to  be 
tried.  This  principle  was  recognized  in  R.  v.  Oddy(c)f 
before  the  Court  of  Criminal  Appeal,  and  also  in  a  case 
which  excited  a  great  deal  of  interest  at  the  time,  that  of 
R.  v.  Oeering,  a  report  of  which  will  be  found  in  18  L.  J., 
M.  C.  215.  There  the  prisoner  was  being  tried  for  the 
murder  of  her  husband  by  means  of  arsenic,  and  evidence 
was  tendered  that  two  other  members  of  the  prisoner's 
family  had  died  by  similar  means,  the  object  being  to 
rebut  the  suggestion  that  the  death  which  was  the  subject 
of  inquiry  was  the  result  of  an  accident.  The  present 
Lord  Chief  iSaron,  with  the  concurrence  of  Alderson,  B., 
and  Talpourd,  J.,  admitted  the  evidence.  This  appears 
to  me  to  be  a  similar  case,  and  I  think  the  evidence  is  ad- 
missible.    I  may  add   that,  anticipating  that  this  point 

(a)  9  W.  R.  74.  (c)  2  Den.  C.  C.  264. 

(b)  4  C.  &  P.  221, 
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would  arise,  I  consulted  the  Chief  Baron  upon  it,  and  he        i860, 
agreed  with  me  in  this  view  (a).  ^T^^^ 

.  Reoina 

It  was  then  shown  by  the  production  of  the  prisoner  s  t>. 

books  that  there  was  a  series  of  similar  erroneous  castings 

during  a  period  extending  from  the  10th  December,  1858, 

to  the  24th  August,  1860,  and  that  in  all  these  cases  the 

prisoner  had  taken  credit  with  his  employers  for  the  larger 

sum. 

The  prisoner  was  convicted. 

O'Malley  and  Hillam  Mills  for  the  prosecution. 

Power  and  Naylor  for  the  prisoner. 

(a)  His  Lordship  refused  to  reserve  the  point. 


Bury  St.  Edmunds,  coram  Pollock,  C.  J5, 

REG1NA  v.  GARNHAM. 

X  HE  prisoner,  together  with  two  other  persons,  was  in-  a  prisoner 
dieted  under  the  9  Geo.  4,  c.  69,  s.  9;  for  having,  on  the  16th  ^# *£?' 
of  August  last,  entered  land  belonging  to  a  Dr.  Vernon,  at  9  9e*  4'  *  69i 

,  8.  9,  for  enter- 

Wherstead,  near  Ipswich,  for  the  purpose  of  taking  game,  inglandby 
The  prisoners  were  also  indicted  for  resisting  their  lawful  fof  ^purpose 
apprehension  and  for  a  common  assault.  of  taking  game, 

*  *  whose  object  is 

The  evidence  was,  that  Dr.  Vernon's  keeper  was  rearing  to  steal  young 
pheasants  from  eggs,  which  had  been  collected  and  placed  which  had  been 
under  a  hen.    There  were  three  hens,  each  under  a  separate  {j*^  and  which 
coop,  and  each  of  which  had  hatched  a  brood  of  young  had  not  vet  be- 
pheasants.     These  pheasants  did  not  remain  in  the  coops 
at  night  but  roosted  on  the  lower  branches  of  some  adjoin- 
ing trees;  they  had   not  however  yet  become  wild,  but 
returned  to  and  remained  with  the  hens  during  the  day, 
and  were  described  by  the  witnesses  for  the  prosecution  as 
tame  pheasants. 

Markby  for  the  prisoner  objected,  that  on  this  evi- 
dence the  prisoners  could  not  be  convicted  of  night  poach- 
ing.   Tame  pheasants  had  been  held  to  be  the  subject  of 
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I860.         larceny,  Reg.  v.  Head  (a);  that  is,  they  were  the  subject 
Regina       of  properly,  whereas  the  game  laws  were  founded  on  the 

_     »•  hypothesis  that  the  animals  which  they  were  designed  to 

Garnham. 

protect  were  not  the  subject  of  property,  and  were  not 
protected  by  the  ordinary  rules  of  law. 

Mayd  for  the  prosecution  contended,  that  even  if  these 
were  considered  as  tame  pheasants  they  were  still  "game" 
within  the  meaning  of  the  statute. 

Pollock,  C.  B.  (after  consulting  Williams,  J.)— I  am 
of  opinion  that  these  pheasants,  as  long  as  they  are  under 
the  care  and  protection  of  the  hen  which  hatched  them,  are 
to  be  considered  the  property  of  the  owner  of  the  hen. 
Being  his  property  they  are  not  game  within  the  meaning 
of  this  statute,  for  that  term  necessarily  implies  something 
which  is  not  the  subject  of  property.  The  prisoner  must, 
therefore,  be  acquitted  on  the  first  two  counts. 

The  prisoner  was  then  convicted  of  a  common  assault, 

Mayd  for  the  prosecution. 
Markby  for  the  prisoner. 

(a)  1  F.  &  F.  350. 


Cambridge,  coram  Cockburn,  C.  J. 
CRICK  v.  WARREN  and  another. 

Lent  Amzet.     -r\ 

The  plaintiff  -DECLARATION,  that  on  the  17th  February,  1859,  in 

•ueTby  C^on  an  action  against  the  now  plaintiff  by  one  Carter,  as  to  a 

a  cause  of  ac-  warranty  of  barley  (bought  by  the  plaintiff  from  the  now 

he  would  have  defendants,  who  had  bought  of  S.,  who  had  bought  of  W.), 

action  over  the  then  plaintiff  had  been  that  day  nonsuited,  and  a  bill 

against  the  de- 
fendants, and  they  against  other  parties,  and  C.  having  been  nonsuited  in  the  former  action, 
but  having  tendered  a  bill  of  exceptions,  the  plaintiff  entered  into  a  written  agreement  with 
the  defendants,  reciting  that  C.  would  consent  to  forego  further  proceedings  if  he  was  not 
called  upon  for  costs,  by  the  now  plaintiff,  on  the  nonsuit,  and  that  they  should  pay  an  equal 
proportion  of  the  costs,  and  that  he  should  indemnify  them  from  all  further  costs : — Held, 
that  this  was  conditional  on  C.'s  going  no  further,  for  that  otherwise  there  would  be  no  con- 
sideration; and  that  C.  having  moved  for  a  pew  trial,  the  defendant*  were  pot  liable, 


Crick 
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of  exceptions  had  been  tendered  :  which  it  had  appeared  i860, 
might  not  be  prosecuted  if  the  now  plaintiff  would  not  re- 
fuse any  costs,  and  the  defendants  had  incurred  costs  as  to  ». 
the  barley  :  whereupon  the  defendants,  the  now  plaintiff's  an(j  Another. 
vendees,  and  S.  and  W.  (the  previous  vendees),  requested 
the  now  plaintiff  not  to  require  Carter  to  pay  any  costs  in 
the  said  action  if  he  did  not  proceed  further  therein,  and 
to  put  an  end  to  litigation  respecting  the  barley ;  and 
thereupon,  on  the  said  17th  February,  1859,  by  an 
agreement  in  writing  between  the  plaintiff  of  one  part,  and 
the  defendants  (his  vendors)  and  S.  and  W.  (the  previous 
vendors)  of  the  other  part ;  it  was  recited  as  above  stated, 
and  was  mutually  agreed  between  the  said  parties  that 
they  should  pay  in  equal  proportions  all  costs,  charges  and 
expenses  incurred  by  the  plaintiff  with  his  attorney,  re- 
specting or  in  any  way  incident  to  the  said  action,  and  all 
costs  and  charges  incurred  by  the  defendants  respecting 
the  barley.  And  the  plaintiff,  on  such  payments  being 
made  by  the  parties  thereto  of  the  second  part,  undertook 
to  indemnify  them  from  all  further  costs  relative  to  the 
said  action. 

Averments  of  performance  by  the  plaintiff. 

Breach :  that  the  defendants  have  not  paid  their  equal 
proportion,  or  any  part  thereof. 

Pleas:  1.  Denying  the  agreement. 

2.  That  the  agreement  was  subject  to  the  express  con- 
dition, that  Carter  should  not  proceed  further  with  the  ac- 
tion, or  that  the  agreement  should  not  take  effect,  and  that 
he  did,  by  moving  for  a  new  trial. 

O'Malley  for  the  plaintiff. 

Couch  and  Drake  for  the  defendants. 

In  1857,  W.  had  sold  S.  the  barley  on  a  certain  war- 
ranty. S.  sold  it  to  the  defendant,  who  resold  to  the 
plaintiff  on  the  same  terms.  The  plaintiff  resold  to  Carter, 
who  sold  to  Raper,  and  he  to  one  Randall,  a  farmer,  who 

VOL.  II,  D  B  P.P. 


360 


CASES  ON  THE 


1860. 


Crick 

v. 

Warren 

and  Another. 


sued  him  and  recovered  damages  for  a  breach  of  war- 
ranty (a).  Then  Raper  sued  Carter  on  the  same  warranty, 
and  Carter  sued  the  plaintiff  on  the  action  above  men- 
tioned^). When  that  action  came  on  to  be  tried  the  plain- 
tiff Carter  was  nonsuited,  and  on  the  same  day  the  agree- 
ment in  question  was  entered  into,  which  was  put  in,  and 
was  as  declared  upon. 

The  plaintiff's  bill  of  costs  amounted  to  278/.,  and  he 
had  demanded  three-fourths  of  it  from  the  defendants,  but 
a  new  trial  having  been  moved  for  and  refused,  they  dis- 
puted their  liability  on  the  ground  of  the  alleged  condition, 
that  there  should  be  an  end  of  further  litigation,  having 
been  broken,  a3  it  was  admitted  it  had  been. 

Cockburn,  C.  J. — The  question  turns  entirely  on  the 
construction  of  the  written  agreement,  which  had  better  be 
reserved,  but  on  which,  I  am  of  opinion,  against  the  plain- 
tiff, and  direct  a 

Verdict  for  the  defendants  (c). 


(a)  27  L.  J.,  Exch.  2G6. 

(6)  28  L.  J.,  Exch.  238. 

(c)  With  leave  to  the  plaintiff 
to  move  the  Court  to  have  power 
to  amend  the  plea  if  necessary,  and 
O'Malley  obtained  a  rule  in  the 
Exchequer,  against  which  cause  was 
shown  on  three  grounds:— 1,  that 
the  agreement  was  conditional  on 
the  nonsuit  being  acquiesced  in; 
2,  that,  if  not  so,  there  was  no  con- 
sideration for  the  promise  by  the 
defendants;  3,  that  it  was  in  the 
nature  of  an  agreement,  by  which 


the  debt  due  from  Carter  to  Crick 
for  costs  was  to  be  taken  on  the 
defendants,  and  so  was  bad  for 
want  of  consideration.  And  the 
Court  held,  that  the  agreement  was 
clearly  conditional  on  there  being 
no  further  litigation,  and  that  iu  that 
sense  only  could  it  be  good,  as  it 
could  not  be  taken  as  a  guarantee 
of  Carter's  solvency.  And  they  dis- 
charged the  rule  in  T.  T.  18G0. 
Pwtton  v.  The  Liverpool  Ruihooy 
Company,  25  L.  J  ,  Ch.  421,  was 
cited. 


MIDLAND  CIRCUIT.  351 

1SG0. 

MIDLAND  CIRCUIT. 


Notttngliarn,  coram  Williams,  J. 

SEARSON  v.  ROBINSON. 

-A.CTION  by  the  plaintiff  as  administrator  of  one  Jackson,  a  defendant" 

The  first  count  was  for  money  payable  to  the  plaintiff  as  who  had  taken 
administrator,  for  having  relinquished  and  given  up  to  and  person  in  pos- 
in  favor  of  the  defendant,  and  at  his  request,  the  benefit  claTmhi^as  de- 
and  advantage  of  work  done  and  manure  bestowed  in  and  vis,?e  un,d5r  f 

°  %  will,*  and  had 

about  the  preparing  of  ground  for  sowing  of  seed,  &c,  Pa'd  for  ma- 

r,  ,  r  j         1  j    ©  nure,  &c.  under 

Second  COUnt :   for  goods  Sold,  OCC  a  valuation,  ac- 

Third  count :  in  trover.  ™r*n& t0  *he 

custom :  — 

Pleas :  never  indebted,  not  possessed,  and  not  guilty.       Heid> liab,e  for 

*  °        J  the  value  to  the 

The  particulars  claimed  40/.  for  200  loads  of  manure  in  plaintiff,  who 
the  farm-yard  of  defendant  when  he  took  it,  and  divers  taken  ouTlet-8 
sums  for  manure  in  certain  fields,  also  for  "  loading  and  te.r*  0£admi; 

'  &  mstration,  the 

spreading"  manure;  in  all,  177/.  will  having 

turned  out  to 

Macaulay  and  Bristow  for  the  plaintiff.  bc  invalid. 

9  r  But  held  liable 

Mellor  and  Hayes,  Serjt.,  for  the  defendant,  only in  trcV€r* 

The  deceased  had  died  in  January,  1854,  possessed  of  a 
farm  in  which  he  had  a  leasehold  interest,  and  leaving 
upon  it  a  large  .quantity  of  dung,  in  heaps,  which,  by  the 
custom  of  the  country,  was  to  be  consumed  upon  the 
land. 

A  female  named  Radbourne  had  then  entered  on  the 
farm  under  an  alleged  will,  and  was  in  possession  of  it  as 
apparent  owner.  In  the  spring  of  1854  she  sowed  the 
crops,  and  in  the  autumn  of  1854  she  reaped  the  crops, 
and  there  was  a  certain  quantity  of  fresh  straw,  8cc,  then 
made. 

In  November  the  defendant  took  the  farm  under  her, 
without  any  agreement  in  writing,  but  under  an  arrange- 

bb? 
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1860.         ment  for  a  yearly  tenancy,  be  paying  her  the  usual  tenant- 
^P"v-^^       right.     In  January  there  was  a  valuation  between  them  to 
».  the  amount  of  62/.,  including  several  "  heaps  of  clung"  (the 

dung  then  remaining  on  the  farm),  and  also  "  loading  and 
spreading"  manure,  and  a  "quantity  of  manure  made  from 
last  year's  produce/'  about  seven  loads,  in  the  yard.  The 
defendant  had  paid  the  amount  of  this  valuation  to  Miss 
Radbourne,  and  she  afterwards  had  a  sale  on  the  pre* 
mises. 

The  valuer  employed  was  called,  and  said  he  had  valued 
it  at  62/.,  which  was  the  full  value.  lie  stated  that  the 
custom  of  the  country  was  to  value  only  the  manure  de- 
rived from  the  last  year's  produce,  as  otherwise  the  laud 
would  be  robbed ;  that  the  only  tenant-right  which  would 
come  to  the  deceased  would  have  been  the  wheat  sown  in 
November,  and  the  manure,  &c,  and  that  no  benefit  would 
come  to  the  tenant  coming  in  after  Michaelmas,  the  whole 
of  the  crops  having  been  reaped.  The  defendant  had  paid 
his  rent  to  Miss  Radbourne  for  two  years. 

In  1856  the  will  was  set  aside,  and  in  1857  the  plaintiff 
took  out  letters  of  administration.  This  action  was  begun 
in  August,  1859.  There  was  at  the  first  trial,  before 
Pollock,  C.  8.,  no  distinct  evidence  as  to  what  quantity 
of  dung  remained  on  the  farm  when  the  defendant  took  it 
as  tenant,  and  there  was  evidence  for  the  plaintiff  that 
there  were  200  loads  of  manure  on  the  farm  when  Jackson 
died,  and  about  150  loads  when  the  defendant  took  it. 
The  defendant  was  called  to  disprove  this,  and  to  prove 
his  payments  to  Miss  Radbourne,  which  were  objected  to 
but  received. 

Hall,  the  valuer,  was  also  called  for  the  defendant,  and 
gave  the  evidence  above  stated,  and  swore  that  there  were 
only  seven  loads  of  new  manure. 

Pollock,  C.  B.,  on  the  former  trial,  had  held  that  the 
plaintiff  was  not  entitled  to  recover  on  the  first  count,  as 
there  was  no  evidence  of  a  contract;  nor  on  the  count  for 
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manure  sold,  &c,  as  Miss  Radbourne  had  acted  and  claimed 
adversely  to  any  administrator,  claiming  as  executrix  and 
legatee ;  that  Miss  Radbourne  was  a  disseisor,  and  that  the 
defendant  could  only  be  liable  in  trover.  That  for  manure 
spread,  and  thus  annexed  to  the  soil,  the  heir  not  the  ad- 
ministrator was  entitled  to  sue  ;  that  if  the  defendant  had 
acted  honestly  he  would  be  entitled  to  the  verdict. 

There  was  a  verdict  for  the  defendant,  but  this  was  set 
aside,  and  a  rule  for  a  new  trial  granted  on  condition  of 
striking  out  the  first  count. 

The  cause  was  now  re-tried  on  similar  evidence,  and 

Williams,  J.,  told  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  as  the  personalty  vested  in  him  by  rela- 
tion on  his  obtaining  letters  of  administration  (a);  and  the 
only  question  was  as  to  the  amount. 

Verdict  for  the  plaintiff,  40/.  (4). 


1860. 


(a)  FoiUr  v.  Bates,  12  M.  &  W. 
22G. 

(/')  Mcllo?,h\  Michaelmas  Term, 
18H0,  obtained  a  rule  to  set  this 
v i' i diet  aside,  on  the  ground  that 
no  action  was  maintainable  by  the 
administrator  in  respect  of  manure 
valued  and  paid  for  upon  a  cus- 
tomary valuation  to  the  outgoing 


tenant  before  letters  of  adminis- 
tration, and  that  there  was  no  con- 
version, or  that  payment  according 
to  the  custom  was  a  discharge,  &c. 
But  the  rule,  upon  argument,  was 
discharged.  See  Golly  v.  Goldy, 
26  L.  J.,  Ex.  29 ;  Tharpe  V.  Stall- 
wood,  5  M.  &  Gr.  760. 


Searson 

v. 
Robinson. 
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Lemt  Jtsizts. 

Repute  that  a 
river  was  the 
boundary  be* 
tween  two 

some  evidence 
that  the  land 
on  one  tide  of 
the  existing 
stream  be- 
longed to  the 
county  on  that 
tide.    Evi- 
dence that  the 
plaintiff  took 
the  crops  of 
grass,  and  that 
defendant 
grazed  the 
aftermath  : 
Held,  rather 
consistent  with 
the  ownership 
of  the  land 
being  in  the 
plaintiff  than 
the  defendant. 


Chelmsford,  coram  Wighlman,  J. 
FORD  v.  LACY. 

XRESPAS3:  for  breaking  and  entering  a  piece  of  land 
on  the  west  side  of  the  river  Lee,  in  the  parish  of  Wal- 
thamstow.    The  venue  was  in  Essex. 

Plea :  not  possessed,  and  soil  and  freehold  in  the  de- 
fendant. 

The  case  for  the  plaintiff  traced  title  down  to  his  land- 
lord by  deeds,  describing  the  land  as  part  of  the  soil  of  the 
river,  which  bounds  Essex  and  Middlesex,  and  overruns 
the  land  at  tiroes,  which  is  low  and  swampy. 

The  evidence  for  the  plaintiff  also  showed,  by  parish 
perambulations,  that  the  land  was  in  Walthamstow. 

And  wituesses  for  the  plaintiff  stated  as  matter  of  repute 
that  it  was  always  deemed  to  be  in  Essex. 

There  was  a  good  deal  of  ambiguity  raised  by  cross- 
examination,  as  to  whether  the  whole  of  the  river  formed 
the  boundary,  or  the  middle  of  it,  or  what  was  the  original 
bed  of  the  river. 

Lush,  for  the  defendant,  objected  that  there  was  no 
evidence  of  the  venue ;  but 

Wightman,  J.,  ruled  that  there  was  evidence. 

Lush  then  went  into  evidence  in  support  of  a  case 
founded  on  an  enclosure  act,  which  authorized  an  allot- 
ment of  lands  in  the  parish  of  Edmonton,  in  the  county  of 
Middlesex,  and  produced  old  maps  to  prove  that  the  locus 
in  quo  was  in  that  parish  and  county.  But  some  of  the 
witnesses  for  the  defendant  admitted  that  the  place  was  in 
Essex. 

The  defendant  was  called,  and  stated  that  the  plaintiff  had 
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cut  the  grass  for  thirty  years  past,  until  June,  and  that  then        1861. 
he,  the  defendant,  grazed  it  until  the  wet  season  begun, 

Wightman,  J.  (to  the  jury.) — It  is  for  you  what  the 
evidence  really  comes  to  as  to  the  boundary;  and  whether, 
if  the  river  was  the  boundary,  what  was  the  boundary.  Is 
the  place  in  the  county  of  Essex  ?  Is  it  the  land  of  the 
plaintiff?  The  defendant's  own  evidence  show  that  he  cut 
the  crops,  and  the  defendant's  own  case  is  quite  consistent 
with  the  plaintiff's,  for  the  land  might  be  in  the  plaintiff's 
possession  and  be  his  landlord's,  and  yet  the  defendant 
might  be  entitled  to  a  right  of  grazing  on  it. 

1.  Is  the  land  in  Essex  ?  2.  Has  it  been  in  the  posses- 
sion of  the  plaintiff?  3.  Is  it  the  land  of  the  defendant's 
landlord  ? 

Verdict  for  the  plaintiff. 

Hawkins  and  Garth  for  the  plaintiff. 
Lush  and  Clark  for  the  defendant. 


REGINA  v.  DARE.  &** 

•jmm-  Lent  Assizes* 

JjmANDAMUS.    The  writ  (on  the  prosecution  of  Wil-  On  mandamus 
liam  Smalley  and  others)  was  directed  to  the  defendant  as  manor  to  admit 
lord,  and  one  Mitchell  as  steward,  of  a  manor,  and  stated  {nwtceiofa 

7  '  t    '  building  so- 

that  the  copyhold  tenements  were  descendible  according  ciety,  inte- 

,  i    t      i   i  j   /»  rested  as  mort- 

to  the  custom,  and  had  been  conveyed  lrom  one  person  gagees,  the  re- 
to  another  on  the  surrender  of  the  respective  tenants  ^{^itur? for* 
thereof:  that  the  prosecutors  having  become  entitled  to  a  permissive 

9  m  l  &  ...     waste,  but  the 

certain  piece  of  land  formerly  parcel  of  the  waste  soil  within  tenement  hav- 
the  manor,  together  with   the  cottages  erected  thereon,  rebuilt:— Held, 
required  to  be  admitted  to  the  said  premises,  but  that  the  jjjjjj  ^ae83*"e"_ 
defendant  absolutely  neglected  and  refused  to  admit  them;  ther  the  lord 

had  a  right  to 

and  it  claimed  that  the  defendant  forthwith  admit  the  pro-  seize,  and  it 
secutors  to  the  said  premises  on  payment  of  such  fines,  &c.  J**  whether,6 

when  the  te- 
nant who  had  mortgaged  was  admitted,  the  premises  were  in  such  a  ruinous  state  as  not  to  be 
fairly  repairable :  or  whether  he  had  delayed  repairing  for  an  unreasonable  time. 


Inu 
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146!.  Return  :  1.  Traverse  of  the  custom  as  alleged. 

K*T'~**/  2.  That   the   prosecutors  did   not   become  entitled   as 

alleged. 

3.  That  the  prosecutors  never  had  anything  in  the  estate 
except  as  trustees,  and  there  never  was  any  custom  in  the 
manor  to  entitle  them  as  such  trustees  to  be  admitted. 

4.  That  said  M.  never  was  steward  For  any  other  than 
a  special  purpose,  namely,  of  admitting  the  prosecutors  to 
certain  other  tenements. 

5.  That  on  the  7th  February,  1854,  one  George  Vile 
was  seised  in  fee  of  the  piece  of  land,  with  cottage  on  it, 
and  was  guilty  of  permissive  waste  prior  to  the  20th  March, 
1855,  whereby  the  land,  with  the  tenement  thereon,  be- 
came forfeited  to  the  lord,  and  were  seized  according  to 
the  custom. 

Pleas,  taking  issue  on  the  traverses : 

5.  That  the  defendant  well  knew,  at  the  time  he  ad- 
mitted the  said  George  Vile,  that  the  premises  were  in  a 
dilapidated  state. 

6.  That  the  said  George  Vile,  within  a  reasonable  time, 
and  before  the  said  land  became  forfeited,  erected  on  the 
said  piece  of  land,  on  the  site  of  the  said  cottage,  another 
cottage  of  much  greater  value,  whereby  the  lord  was 
greatly  benefited. 

Replication  :   1 .  Taking  issue. 

2.  That  the  said  George  Vile,  after  receiving  notice  from 
the  lord,  wilfully  let  the  cottage  remain  in  a  state  of  dila- 
pidation for  an  unreasonable  time,  and  thereupon  the  same 
became  and  were  duly  forfeited.     Issue. 

Hawkins  and  Hannen  for  the  prosecutors. 

Lush  and  W.  Williams  for  the  defendants. 

The  prosecutors  were  trustees  of  a  benefit  building  society* 
George  Vile  having  purchased  of  one  Decmer,  the  copy- 
hold tenant,  his  interest  in  the  premises  in  question,  out 
of  monies  obtained  by  advance  from  the  society,  was  in 


Dare. 


HOME  CIRCUIT.  357 

February,  1854,  admitted  tenant  on  Deemer's  surrender,         1861. 
and  assigned  to  the  prosecutors  by  way  of  mortgage  for 
those  advances.    There  was  evidence  that  G.  Vile  knew  v 

that  the  cottage  required  repair  when  he  took  the  sur- 
render, but  that  he  allowed  it  to  remain  out  of  repair  until 
20th  March,  1855,  on  which  day  the  lord  seized  the  pre* 
mises  as  forfeited  for  waste ;  a  notice  of  the  seizure  being 
fixed  on  the  cottage  directed  to  him. 

Vile  wrote  to  the  bailiff  excusing  his  neglect,  and  stating 
his  intention  to  repair.  Some  time  afterwards  he  pulled 
down  the  premises,  and  commenced  building  other  cottages 
now  on  the  land. 

The  bailiff  gave  him  notice  not  to  build  on  the  land,  the 
premises  having  been  forfeited.  But  the  cottages  were 
completed  through  advances  made  by  the  society,  without 
notice  of  the  forfeiture,  and  secured  by  a  new  deed  of 
assignment  dated  27th  December,  1855.  There  was  evi- 
dence that  the  cottages,  as  rebuilt,  were  better  than  those 
which  were  there  before.  On  the  other  hand,  it  was  ad- 
mitted that  the  original  buildings  were  out  of  repair  as 
above  stated. 

The  prosecutors  had  applied  to  be  admitted,  but  the  de- 
fendant Dare  claimed  the  premises  as  forfeited. 

There  was  a  great  deal  of  evidence  as  to  whether,  when 
Vile  took  the  premises,  the  cottages  were  repairable,  or 
in  such  a  state  that  they  could  not  reasonably  be  repaired, 
and  were  uninhabitable. 

Lush  contended  that  the  prosecutors  had  no  estate  or 
interest,  and  were  not  damnified  ;  but 

Wigiitman,  J. — That  is  not  material  here.  The  question 
of  fact  is,  whether  the  lord  had  a  right  to  seize  ? 

At  the  close  of  the  evidence, 

Wigiitman,  J.  (to  the  jury). — The  questions  for  you  are, 
1.  When  Vile  was  admitted  were  the  premises  in  such  a 
ruinous  state  that  they  could  not  be  repaired?— (Yes.) 
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2.  Did  Vile,  when  he  took  possession,  know  that  the 
cottage  was  out  of  repair? — (No.) 

3.  Was  he  required  by  the  lord  to  repair  it?— (No.) 

4.  Did  he  neglect  to  do  so  for  an  unreasonable  time?— 
(No.) 

The  jury  found  a 

Verdict  for  the  prosecutors. 


Kent 
Lent  Assizes, 

In  an  action 
against  a  surety 
on  an  equitable 
plea  founded  on 
the  non-execu- 
tion of  the  se- 
curity by  a  co- 
surety :—//<?  Id, 
that  there  must 
be  evidence  of 
an  agreement 
by  the  plaintiff 
with  the  de- 
fendant that 
such  co-surety 
should  execute, 
or  that  the  de- 
fendant exe- 
cuted on  the 
faith  of  the 
other's  doing 
so,  and  where 
the  proposal  of 
another  surety 
came  from  the 
plaintiffs,  and 
was  not  at  the 
time  made  a 
condition  by 
the  defendant, 
the  defence 
failed. 


Maidstone,  coram  Erie,  C.  J. 

TRAILL  and  another  v.  GIBBONS. 

.DECLARATION  on  a  covenant  by  defendant  to  pay  to 
the  plaintiff  500/.  on  a  day  passed. 

Pleas:  1.  N on  est  factum. 

2  (for  a  defence  on  equitable  grounds).  That  the  deed, 
before  and  at  the  time  of  the  defendant's  making  the  same, 
was  made  between  Thomas  Randall  of  the  first  part,  Wil- 
liam Bennett,  the  defendant,  A.  Payne  and  T.  Nixcy  of 
the  second  part,  and  plaintiffs  of  the  third  part;  and  it  was 
agreed  by  and  between  the  plaintiffs  and  the  defendant 
that  if  Thomas  Nixey  did  not  execute  the  deed,  the  de- 
fendant should  not  be  liable  to  perform,  and  should  become 
discharged  from  performing,  the  said  deed.  That  the  de- 
fendant made  the  deed  on  these  terms,  and  that  Thomas 
Nixey  had  not  executed  it  (a).     Issue. 

Hawkins  and  Mathew  for  the  plaintiffs. 

Chambers  and  Robinson  for  the  defendant. 

The  plaintiffs  were  trustees  of  a  society  to  which  Randall 
had  applied  for  an  advance  of  500/.,  on  the  security  of  the 
defendant,  with  Bennett  and  Payne.  The  society  sent  a 
letter,  in  the  usual  form,  to  the  defendant,  telling  him  that 
he  had  been  proposed  as  surety,  with  Payne  and  Bennett, 
and  desiring  to  know  if  he  consented,  and  if  so,  that  he 

(a)  See,  as  to  this  kind  of  pica,  29  L.  J.,  Exch.  369;  it  vide  ante,  p. 
298. 
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would  furnish  the  names  of  two  referees,  as  to  his  respon-        1861. 
sibility.    The  defendant,  in  answer,  consented,  and  gave       TTV-^^ 
the  names  of  his  referees.     On  inquiry,  it  appearing  that    and  Another 
Payne  was  hardly  sufficiently  responsible,  the  name  of     Gibbons. 
Nixey  was  proposed  to  and  accepted  by  the  society,  in  ad- 
dition to  the  other  sureties.    The  transaction  was  arranged 
at  Slough,  where  Nixey  lived,  by  one  Crook,  the  agent  of 
the  society  there.    The  loan  not  being  repaid,  and  the 
sureties  being  resorted  to,  Nixey  denied  that  he  had  exe- 
cuted the  deed,  or  authorized  its  execution  on  his  behalf, 
and  it  was  clear  that  the  actual  signature  was  not  his.  The 
deed  was  executed  by  Randall  on  the  25th  November, 
1859,  in  London. 

Crook  was  called  for  the  plaintiffs  and  produced  a  docu- 
ment dated  the  24th  November,  on  one  side  of  which  was 
a  memorandum  of  indemnity  by  Payne  and  the  defendant 
to  Nixey  if  he  executed  the  deed,  and  on  the  other  side 
was  the  following :— "  In  consideration  of  Gibbons  and 
Payne's  indemnity,  I  agree  to  the  proposal,  and  you  may 
sign  for  me. — T.  Nixey."  Crook  swore  that  this  was 
signed  by  Nixey,  and  that,  acting  thereon,  he  affixed  his 
name  to  the  deed. 

Chambers  objected  that  the  authority  ought  to  have  been 
by  deed ;  but 

Ekle,  C.  J.,  held  the  document  admissible,  as  it  might 
be  material  for  another  purpose. 

The  defendant  was  called  and  swore  that  he  had  not 
signed  the  indemnity  (which  did  not  purport  to  bear  his 
signature),  nor  had  seen  the  document  on  the  occasion 
alluded  to;  that  he  was  told  that  Nixey  would  sign  the 
deed,  and  that  he  would  not  himself  have  signed  had  he 
not  believed  that  Nixey  had  done  so,  and  that  he  did  not 
know  until   some  time   afterwards   that   Nixey  had   not  • 

signed.     He  admitted,  however,  that  he  had  not  required 
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Traill 

and  Another 

v. 

Gibbons. 


that  Nixey  should  join,  but  that  he  only  had  heard  that 
the  society  had  required  it. 

Erlb,  C.  J.  (to  the  jury). — It  may  be  taken  that  the 
deed  was  executed. 

Then  as  to  the  equitable  plea.  It  slates  an  agreement 
with  the  defendant  that  Nixey  should  sign  the  deed  as  co- 
surety with  him ;  that  the  society  should  procure  him  to 
execute  it,  and  that  if  they  should  not  do  so  the  defendant 
should  not  be  liable.  Has  such  an  agreement  been  proved  ? 
The  lender  is  usually  the  party  who  requires  an  additional 
surety,  and  so  it  seems  to  have  been  here.  Still  it  may 
be  sometimes  for  the  interest  of  a  surety  to  say,  "  unless 
you  get  co-sureties  to  join  with  me  (a),  I  will  not  become 
surety." 

And  that  is  the  defence  set  up  here.  Has  it  been 
proved  ?  The  evidence  is  very  slight  of  any  such  agree- 
ment with  the  defendant.  The  defendant  himself  does  not 
say  that  he  required  that  Nixey  should  join,  but  merely 
that  he  knew  that  the  society  had  required  it.  Did  the 
defendant  require  it  for  his  own  benefit  or  security,  or  was 
there  any  agreement  or  understanding  on  his  part,  as  a 
condition  of  his  own  execution,  that  Nixey  should  join? 
Does  it  appear  that  the  defendant,  before  he  signed,  looked 
to  Nixey  at  all  ?  On  the  contrary,  he  says  he  did  not 
know  until  some  time  afterwards  that  Nixey  had  not  signed. 
As  to  Crook's  signing  for  Nixey,  it  was  a  mere  error,  and 
in  law  there  was  no  authority  to  do  so.  But  the  defendant 
could  hardly  have  signed  on  the  faith  that  Nixey  would 
sign. 

Verdict  for  the  plaintiffs* 

(«)  Against  whom  lie  would  be  entitled  to  sue  for  contribution.  Kemp 
V.  Findcn,  12  M.  &  W.  421. 
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18G1. 
Maidstone  Crown  Court,  coram  Wightmnn,  J.  v^v-^/ 

REG1NA  v.  GODDARD.  Kent 

PLent  Assizes. 
ERJURY.     The  assignment  of  perjury  was,  that  at  a  On  an  assign- 
certain  hearing  before  the  magistrates  on  a  charge,  &c.  ^ifflu 
(as  to  whether  the  prosecutrix  had  a  bastard  child  by  the  inaba«tardy 

1  #  J  case,  that  lie 

defendant),  it  became  material  to  inquire  "-whether  the  had  never 
defendant  had  ever  kissed  the  prosecutrix  or  had  familiarity  sccutrix,  &c.: 
with  her  (a);  and  that  the  defendant  swore  he  had  never  ^iuwtionof 

kissed  her,  &C.  materiality  was 


Barrow  for  the  prosecution. 
Robinson  for  the  prisoner. 

In  June,  I860,  the  prosecutrix,  one  Mary  Huntley,  made 
an  information  against  the,  prisoner  that  she  was  the 
mother  of  a  bastard  child  by  him.  She  stated  that  she 
went  into  the  service  of  his  father  in  April,  1858,  left  in 
May,  1859,  and  was  delivered  in  July,  1859,  the  prisoner 
having  been  at  his  father's  while  she  was  there.  Her  evi- 
dence in  chief  was : — "The  defendant  came  into  my  bed- 
room, and  on  three  occasions  I  had  been  in  my  bed,  &c. ; 
on  the  second  occasion,  T.  J.  came  in,  and  I  scratched  the 
defendant's  face,  he  was  then  trying  to  kiss  me,  and  had 
his  hand  about  my  waist.  I  had  not  been  at  his  father's 
above  a  month  when  he  began  to  take  liberties  with  me." 

The  defendant  was  called  by  his  attorney  in  answer  to 
the  charge,  and  being  examined  gave  evidence,  which  was 
read  by  a  witness,  who  had  taken  it  down  in  the  affirma- 
tive form  in  the  usual  way  : — "I  never  had  any  connection 

(u)  Supposing   this    to    be  too  fendnnt  had  touched  the  prosecutor, 

large,  so  that  on  the  record  it  did  and  that  he  swore  she  had  em- 

not  appear  that  the  question  was,  braced  him,    and    put    her  arms 

or  at  all  events  might  be,  material,  round  him,  the  indictment  was  held 

the  indictment  would  be  bad,  as  bad,  as  the  materiality  of  the  evi- 

where  it  alleged  that  it  became  ma*  Jence  did  not  appear.  K,  v.  Michol, 

tcrial  to  inquire  whether  the  de-  1  B.  &  Aid.  21. 


for  the  jury. 


362  CASES  ON  THE 

1861.        or  familiarity  with  her:  I  never  kissed  her  or  had  my  arm 
around  her  waist." 


Rf.gina 

V, 
OOPDARD. 


Robinson  objected,  that  the  evidence  was  not  material, 
as  it  was  far  too  wide  in  the  form  in  which  it  was  given ; 
it  could  not  be  material  whether  the  prisoner  ever  kissed 
the  girl — for  instance,  while  she  was  a  child. 

Barrow  proposed  to  show  the  questions  put  by  the  de- 
fendant's own  attorney9  which  might  make  the  answers 
material  (a),  and 

Wightman,  J.,  assented  to  that  course. 

Barrow  then  recalled  the  witness,  who  produced  the 
minutes  of  the  defendant's  evidence,  but  he  could  not  re- 
collect the  form  of  the  questions. 

Robinson  then  pressed  his  objection,  and 

Wjghtman,  J.,  retired  to  consult  Erle,  C.  J. ;  and  on 
his  return,  declined  to  stop  the  case. 
At  the  close  of  the  case, 

Wightman,  J.  (to  the  jury). — There  cannot  be  a  con 
viction  for  perjury  unless  the  falsehood  of  the  testimony  is 
proved  in  substance  by  two  witnesses.  As  to  a  great 
part  of  the  defendant's  evidence,  of  course  this  would  be 
from  the  nature  of  the  case  impossible.  And  then  the  ques- 
tion arises,  whether  the  parts  of  his  evidence  which  are 
assigned  as  perjury  were  material  to  the  investigation.  It 
seems  to  roe  that  they  were  so,  but  that  is  for  you.  Were 
they  material  and  wilfully  false  ? 

Verdict,  not  guilty  (ft). 

(a)  For  the  question  might  have  ther's,  did  you  ever  kiss  her,  &c," 

been    limited,    and    the    answer  or  the  last  previous  question  might 

reasonably   taken  with    reference  have  been  pointed  to  that  period, 
thereto,  would  be  material.    Thus  (6)  See  the  very  similar  cases, 

the   question    might    have    been,  Reg.  v.  Bennett,  2Den.C.C.  241 ; 

"While  the  girl  was  at  your  fa-  H.  v.  Lavey,  3  C.  &  K.  20. 
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Kingston,  coram  Wightman,J.  '^^s**' 

ELECTRIC  TELEGRAPH  COMPANY  v.  MOORE.        Sttrr,tJ 

*  Lent  dishes. 

ACTION  against  the  defendant  Moore  and  another,  one  In  an  action 

▼    m  against  assig- 

•*  •  *  •  nee  of  a  lease, 

Declaration,  that  the  plaintiffs  by  deed  demised  to  eight  !«he  locali.'y  of 

7  r  J  °       the  premises 

persons  named,  for  seven  years,  from  25th  March,  1858,  not  being 
at  a  yearly  rent,  which  the  lessees  covenanted  to  pay.  declaration, 

Averment,  that  all  the  interest  of  the  lessees  by  assign-  ?*  ?"?!£n  °f 

1  Jo       venue  does  not 

ment  thereof,  came  to  and  vested  in  the  defendant  and  one  ar.ise  at  t,le 

trial  on  a  de- 

J.  T.,  and  that  during  the  term  and  since  the  assignment,  nialofthe 
and  while  the  defendant  and  said  T.  continued  such  as-  0nSty  of  the™ 
signees.  two  quarters'  rent  were  in  arrear.  lessees  having 

0,1  .  executed  the 

[Count  for  use  and  occupation  (a)].  assignment, 

Pleas  :  1.  That  there  was  no  such  deed  of  demise.  ant  and  an"*  " 

2.  That  the  residue  to  come  and  unexpired  in  the  pre-  ^n*8^006 

mises  did  not  come  to  and  vest  in  the  defendant.  cuted,  and  the 

i-rk     *t  •    i  i       ..,..  other  having 

[3.  Never  indebted  (o)J.  entered  :— 

Held,  that  de- 

Lush  and  Cohen  for  the  plaintiffs.  fcndant,  on  a 

plea  in  bar 

Bovill  and  J.  Brown  for  the  defendant.  SrSSfof 

The  demise  was  of  premises  in  the  City  of  London.     It  com^to  him, 
was  by  the  "  Electric  Telegraph  Company,"  to  eight  per-  was. liable  *?  , 
sons,  lessees.    The  Company's  Act,  1853,  enabled  them  the  joint  as- 
to  use  either  that  title  or  the  "  Electric  and  International  entered  anToc- 
Telegraph  Company."  «g£*J 

The  indenture  of  assignment  (16th  March,  1860)  was  by  privity,  held, 

nit  i     i  i   i      ,  also,  that  he 

and  between  seven  of  the  lessees  and  the  two  defendants,  was  liable  for 
who  had  executed  the  deed,  reciting  the  lease  to  the  eight,  ^-^  °ccu" 
and  that  the  seven  assigned  "  all  the  estate,  &c.  of  them, 

(«)   This  count  was  added  on  had  not  executed  the  assignment, 

the  commission-day  by   order  of  and  that  the  defendant  had  actually 

Eiile,  C.  J.,  on  the  application  of  occupied. 

Cohin  for  the  plaintiff,  who  stated  {b)  Added  in  consequence  of  the 

that  there  was  to  be  a  defence,  on  count  for  use  and  occupation,  vide 

the  ground  that  all  the  eight  lessees  ittpra. 


p. 
Moore. 
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1SG1.         the  said,  &c.  (naming  the  seven)  of  and  in  the  demised 
.^  premises." 

Tklcguapu        Covenant  by  the  seven,  that  they  had  full  power  to  as- 
sign,  but  only  jfurc  had  executed. 

In  March,  1860,  one  T.  took  possession  of  the  premises, 
and  a  quarter's  rent  was  received  from  him;  when  more 
rent  became  due,  the  plaintiffs  had  letters  from  the  defend- 
ant Moore,  describing  himself  as  "tenant."  But  there  was 
no  evidence  of  payment  of  rent  by  Moore,  and  his  letter 
was  to  the  Electric  and  International  Telegraph  Company. 

liovill  objected  to  this,  but 

Wigiitman,  J.,  overruled  the  objection,  as  the  amalga- 
mated company  were  to  exercise  the  powers  of  the  said 
company  or  "either  of  them." 

liovill  then  objected  that  the  venue  should  have  been 
in  London,  as  the  premises  were  there,  and  the  action 
against  the  assignee  was  local.  It  did  not  appear  on  the 
declaration  but  in  evidence,  and  the  objection  equally 
arises,  for  the  deed  being  produced  shows  that  the  pre- 
mises are  in  London,  and  that  does  not  support  a  declara- 
tion with  the  venue  Surrey. 

Wigiitman,  J. — The  declaration  does  not  allege  that 
the  premises  are  in  Surrey,  so  the  objection  does  not  arise 
in  evidence.  Before  the  Common  Law  Procedure  Acts 
you  might  have  craved  oyer  of  the  deed,  set  it  out  and  de- 
murred ;  you  could  not  have  raised  the  point  at  the  trial. 
The  Common  Law  Procedure  Act  has  not  altered  the  law 
in  that  respect  (a).    The  objection  is  not  available  here. 

liovill  then  put  in  an  agreement,  not  under  seal,  by 
which  two  of  the  lessees  on  the  29th  February,  1860,  pro- 
fa)  The  defendant  might  have  (ed.  18G0),  p.  84,  citing  Sim  v. 
set  out  the  deed  as  a  plea,  or  Edwards,  23  L.  J.,  C.  P.  229),  or 
pleaded  that  the  premises  were  in  might  have  applied  to  compel  the 
London  (see  C.  L.  P.  Act,  1852,  plaintiff  to  amend  his  declaration 
s.  55 ;  Finlason'a  C.  L.  P.  Acta      ( Jbid.  p.  83)- 
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fessed  to  let  the  premises  to  the  defendants  for  seven 
years,  the  defendants  agreeing  to  take  an  assignment  of 
the  lease  under  which  the  parties  professing  to  let  held ; 
and  in  case  the  assent  of  the  Electric  Telegraph  Company 
should  be  obtained,  then,  on  the  execution  of  that  assign- 
ment, the  lease  hereby  granted  to  be  considered  at  an 
end. 

Wightman,  J. — Not  being  under  seal,  it  is  void  as  a 
lease  by  the  8  &  9  Vict.  c.  108.     It  is  a  mere  agreement. 

Bovill. — Nevertheless,  as  the  defendants  paid  rent  under 
this  agreement,  they  were  tenants  under  it  from  year  to 
year,  their  interest  only  being  liable  to  be  determined  on 
the  due  execution  of  the  assignment  by  the  eight  lessees, 
which  never  was  executed.  Therefore,  either  the  defend- 
ants are  not  assignees  at  all,  or,  nsjive  only  of  the  lessees  as- 
signed, they  are  assignees  only  of  five-eighths  of  the  lessees* 
estate  and  interest,  and  in  either  view  the  first  count  fails. 

Lush,  on  the  latter  point,  cited  Heap  v.  Livingstone  (a), 
to  show  that  the  defendant  should  have  pleaded  in  abate* 
ment,  or  was  estopped  from  raising  the  objection ;  and  as 
to  the  other  point, 

Wightman  J.,  said : — The  company  were  no  parties  to 
this  agreement.  They  claim  by  the  assignment.  Then 
there  is  the  count  for  use  and  occupation,  on  which  there 
is  evidence. 

Bovill. — As  to  that  the  defendant  cannot  be  liable  to 
the  plaintiffs,  being  an  underlessee.  Moreover,  there  is  a 
lease  by  deed  (A). 

Wightman,  J. — But  your  case  is,  that  the  defendants 
did  not  hold  under  that  lease. 

Bovill. — There  is  no  other  agreement  with  the  plain- 
tiffs. 


1861. 
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Moore. 


(a)  11  M.  &  W.  890. 


(b)  Gibson  v.  Kirk,  1  Q.  B.  Rep. 
850. 
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WionTMAN,  J. — There  is  evidence  for  the  jury.  Where 
the  tenant  is  lessee  by  deed,  use  and  occupation  does  not 
lie  (a). 

Bovill  then  proposed  to  call  the  defendant  Moore,  to 
show  that  he  did  not  know  that  the  assignment  had  not 
been  executed  by  all  the  lessees. 

Wightman,  J.— But  he  executed  it. 

Bovill. — Still  he  did  not  know  that  the  lessees  had  not 
executed,  and  he  executed  on  the  faith  of  their  doing  so. 

The  defendant  Moore  being  called,  said,  he  originally 
took  the  premises  under  the  agreement  which  had  been 
put  in.  He  had  paid  no  rent,  nor  knew  that  T.  had  paid 
any.  The  assignment  had  been  executed  subsequently  by 
five  of  the  lessees,  and  he  had  never  had  any  other  in- 
terest in  the  premises  save  such  as  might  arise  under  those 
two  documents.  At  the  time  the  letters  were  written  he 
was  not  aware  that  the  assignment  had  not  been  executed 
by  all  the  lessees.  At  the  time  he  executed  the  deed  it 
was  pointed  out  that  two  names  were  wanting,  but  it  was 
said  that  they  could  join.  He  had  not  been  party  or 
privy  to  any  payment  of  rent,  nor  had  he  occupied  the 
premises  in  any  way  after  May,  1860;  and  up  to  that 
time  he  had  only  been  there  as  secretary ;  after  that  time 
he  believed  T.  had  possession.  He  had  written  to  T.  as 
his  co-tenant,  to  pay  the  rent  at  Michaelmas. 

Wightman,  J. — Occupation  by  a  co-tenant  is  sufficient 
to  sustain  use  and  occupation  (6).  There  must  be  a  verdict 
for  the  plaintiff. 

Bovill. — On  what  count? 


(a)  Gibson  v.  Kirk,  1  Q.  B.  850. 

(b)  See  Christy  v.  Tancred,  7 
M.  &  W.  127.  Sec  also  Glen  v. 
Dungey,  4  Exch.  61,  where  two 
sign  on  agreement  to  become  te- 
nants, and  one  enters  under  it,  it 


may  be  presumed  that  he  entered 
for  both,  and  use  and  occupation 
lies  against  the  two.  See  also 
Wheully  v.  Boyd,  7  Exch.  20 ;  Fin- 
lay  v.  Bristol  and  Exeter  Railioay 
Company,  7  Exch.  409. 
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Lush  proposed  to  take  it  on  theirs*,  with  leave  to  move         1861. 
to  enter  it  on  the  second,  if  the  defendant  should  move.  v^v^/ 

Electric 
WlGnTMAN,  J. — Let  it  be  SO.  Telegraph 

tr      ..      r       .        f   .     ._  Company 

Verdict  for  the  plaintiff.  v. 

Moorc. 


PAYNE   r.   REVONS.  Surrey 

.  Lent  Assizes, 

.A.CTION  for  maliciously,  and  without  reasonable  and  Defendant 
probable  cause,  causing  a  warrant  to  be  issued  against  the  a  warrant^he 
plaintiff  on  a  charge  of  obtaining  property  under  false  pre-  18Slicd»ffalnst 
tences,  whereby  he  was  arrested,  kc.  getting  from 

-rfc.  .        ..  him  a  chaise 

Plea:    not  guilty.  on  false  pre- 

Parry,  Serjt.,  and  M'Donnell,  for  the  plaintiff.  wayofrefer- 

M.  Chambers  and  Raymond  for  the  defendant.  persons,  of 

The  question  raised  was  as  to  reasonable  and  probable  not  inquired, 
cause;  and  the  contest  was  as  to  what  had  really  passed  ;  ™d.on  ™lu*\ 
the  evidence  of  the  plaintiff  and  the  defendant  as  to  the  he  had  not  in 

fact  relied  ,— "• 

transaction  being  contradictory.  Held,  that  there 

The  plaintiff  had  got  the  defendant  to  let  him  have  a  ^"n?^" 

chaise  of  his,  telling  him  that  he  was  known  to  one  Coomb  bablc  cause,  al- 

°  though  they 

and  one  Mrs.  White.  found  he  had 

The  defendant's  story  was  that  the  plaintiff  referred  to  ?n  regarTtothe 
Coomb  as  knowing  him  to  be  respectable,  and  represented  Larce»y  Act» 

°  r  '  i  and  semble, 

that  Mrs.  White  was  likely  to  purchase  the  chaise.  there  was  evi- 

dence of 
The  plaintiff  had  not  paid  for  the  chaise,  and  had  soon  malice. 

after  gone  through  the  Insolvent  Court. 

Coomb  was  called,  and  said  he  had  known  the  plaintiff 
for  some  years. 

It  did  not  appear  that  before  getting  the  warrant  the 
defendant  had  inquired  either  of  Coomb  or  Mrs.  White  as 
to  the  truth  of  plaintiff  '6  representations.  He  charged  the 
plaintiff  with  obtaining  the  chaise  under  false  pretences. 

The  9  Geo.  4,  c.  30,  was  relied  on  by  the  defendant. 

Wightman,  J.  (to  the  jury). —  1.  Did  Payne  say  he 
knew  a  Mrs.  White  who  would  purchase  the  chaise? 
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The  plaintiff  had  been  retained  by  the  defendant  at  an 
annual  salary  as  alleged. 

In  June,  1859,  the  defendant  wrote  to  the  plaintiff: 
"  Our  friends  request  us  to  curtail  our  expenditure  during 
the  time  our  works  are  in  abeyance,  and  have  particularly 
called  attention  to  your  salary,  which  they  say,  during  the 
suspension,  ought  not  to  be  charged,  as  there  is  nothing  to 
call  for  your  labours.  We  hope  you  understand  this,  and 
we  hope  shortly  to  recommence  our  works." 

The  plaintiff  subsequently  gave  this  receipt: — "Received 
from  Messrs.  Wanostrocht  k  Co.  50/.  for  a  quarter's  salary 
ending  30th  June,  1859,  being,  for  the  present,  the  last,  or 
until  the  works  shall  be  resumed." 

The  works  had  not  been  resumed ;  and  the  plaintiff, 
finding  they  were  not  to  be,  had  in  April,  1860,  claimed 
11  the  usual  notice." 

Wightman,  J.  (to  the  jury). — The  contract  is  proved  as 
laid.  As  to  the  second  plea,  there  was  nothing  for  the 
plaintiff  to  do.  As  to  the  third,  there  was  not  necessarily 
an  absolute  rescission  of  the  contract,  but  only  a  temporary 
suspension.  There  should  have  been  a  plea  of  substituted 
agreement  (a).  It  is  said  that  the  plaintiff  was  not  to  be 
paid  unless  the  works  were  resumed.  But  it  is  plain  that 
both  parties  hoped  that  they  would  be.  Therefore  the 
questions  for  you  are  these: — 

1.  Was  the  contract  rescinded  as  to  any  salary  subse- 
quent to  June,  1859,  and  absolutely  put  an  end  to? 

2.  Was  he  retained  after  that  only  in  case  the  works 
should  be  resumed? 

3.  Did  the  defendant  in  effect  give  notice  to  the  plaintiff 
in  June,  1859,  to  terminate  the  original  contract,  and  did 
the  plaintiff  accept  such  notice? 


1861. 


Hopkins 

v. 
Wano- 
strocht. 


(«)  Sec  Taylor  v.  Hilary,  I  C  M.  &  R.  71 1» 
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'Mi':  jury  answered  all  these  questions  in  the  affirmative; 

%tlj<:M'U|K,ii 

Wiuiitm an,  J.,  directed  a 

Verdict  for  the  defendant  (a). 


(it)  Supping  the  original  agree- 
ifK-tit  \*$  haw.-  been  |Mit  an  end  to, 
lixr  'jwi.»tj(;u  would  be,  whether 
tUr<r  Ii;iil  been  any  rubstituted 
Si^ri-4-in'iii  to  |my  the  plaintiff.' 
which,  in  effect,  the  jury  nega- 
tived; himburn  v.  Crudtn,  2  M. 
'C  Oi.  253.  Then,  supposing  the 
/iff- 1  Agreement  to  have  been  put  an 
end  to,  it  would  be  of  course  only  a 


nice  question  of  pleading,  whether 
the  defence  did  not  arise  under  a 
plea  of  rescission ;  for  substitution 
ii  »  rescission  orl  condition  of  sub- 
stitution, and  here  the  substituted 
agreement  was  on  a  condition,  viz., 
resumption  of  the  works,  which 
never  in  fact  took  effect ;  so  that,  in 
the  result,  it  really  came  to  an  ab- 
solute rescission. 


Surrey 
Lent  Assiztt. 

In  detinue  for 
goods  depo- 
sited as  secu- 
rity for  a  note, 
Iduintin"  not  al- 
owed  at  close 
of  case  to  raise 
a  question  as 
to  the  want  of 
presentment. 


Coram  Erie,  C.  J. 
RAYSON  v.  WHITE. 

Detinue  for  goods. 

Plea :  that  they  were  deposited  by  the  plaintiff  with  the 
defendant  as  a  security  for  a  note,  to  which  the  names  of 
the  plaintiff  and  his  father  were  attached.     Issue. 

Garth  for  the  plaintiff. 

Murphy  for  the  defendant. 

At  the  close  of  the  case,  the  contest  having  been  as  to 
the  property  in  the  goods  and  the  terms  of  the  deposit,  &c, 

Garth,  for  the  plaintiff,  applied  for  leave  to  amend,  by 
adding  a  replication  that  the  note  had  not  been  duly  pre- 
sented ;  but 

Erle,  C.  J.,  declined  to  allow  it,  as  "  the  real  question 
in  controversy  between  the  parties"  down  to  that  moment, 
had  been  whether  "  the  goods  had  been  deposited"  as  a 
security  for  the  note. 

Verdict  for  the  defendant. 
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1861. 

Judges'  Chambers,  coram  Wil/es,  J. 
DOBSON  v.  EASTON. 

S  Hilary  Term, 

UMMONS    to   set  aside  a  judgment  and  execution,  Judgment  by 

on  the   ground  that  it  was  obtained    against  a  married  actfonVgafnst 
woman,  and  without  service  of  the  writ.  a  married 

woman  alone : 

On  the  latter  point,  however,  the  application  failed  on  —  Held,  irre- 
the  facts;  but  on  the  former,  the  affidavit  of  defendant  guar' 
being  distinct  and  unanswered. 

Willes,  J. — Unless  the  plaintiff-  can  adduce  evidence 
that  the  husband  was  not  alive  the  judgment  was  irregular* 
No  such  evidence  having  been  adduced, 

Order  made  on  payment  of  costs  (a). 

Kelly  for  the  plaintiff. 

Butler  Rigby  for  the  defendant. 


(a)  The  nonjoinder  of  the  hus- 
band might  be  matter  only  for  plea 
in  abatement  (Dalton  v.  The  Mid' 
land  Railway  Company,  13  C.  B. 
474),  and  even  where  the  coverture 
is*  in  bar,  if  not  pleaded,  of  course  it 
cannot  be  raised  as  a  defence  to  the 
action.  Even  when  a  married 
woman  is  sued  along  with  her  hus- 
band, and  is  taken  in  execution  on 


a  judgment  obtained  against  both, 
she  is  entitled  to  be  discharged 
(whether  or  not  he  is  taken),  unless 
she  has  separate  property  (Ivem  v. 
Butler,  26  L.  J .,  Q.  B.  145).  Here, 
however,  the  judgment  was  set 
aside  as  irregular.  The  husband 
would  be  entitled  to  bring  error 
coram  vobii,  4  East,  520 ;  and  see  8 
T.  R.  302. 


Coram  Wighlman,  J. 
REGINA  v.  BOWLES. 

_  Hilary  Term. 

INDICTMENT  for  obstructing  a  highway,  found  at  the  The  trial  of  an 
Middlesex  Sessions,  and  removed  by  certiorari  into  the  obstructing  a 
Queen's  Bench.  JS£K 

Summons  on  the  part  of  the  defendant  to  show  cause  the  instance  of 

"  the  defendant 

until  the  trial 
of  an  action  by  the  prosecutor  against  him  for  injury  by  reason  of  the  obstruction  of  the  same 
highway. 
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Regina 

V, 

Bowles. 


why  the  trial  of  the  indictment  should  not  be  postponed 
until  after  the  trial  of  an  action  brought  by  the  prosecutor 
against  the  defendant  for  obstructing  the  highway,  alleging 
it,  in  the  notice  of  action  which  had  been  given  under  the 
statute,  as  a  public  highway  and  as  a  private  way.  The 
action  had  not  gone  beyond  the  writ  and  notice,  and  the 
notice  contained  other  grievances  besides  the  obstruction 
of  the  highway,  one  of  them  being  an  interference  with 
ancient  lights. 

Kcanc,  for  the  prosecutor,  showed  cause.  The  applica- 
tion is  unprecedented,  but  we  are  willing  to  postpone  the 
trial  of  the  action  until  after  the  trial  of  the  indictment. 

Coleridge,  for  the  defendant,  in  support  of  the  summons. 
The  object  is  that  the  defendant  may  give  his  evidence  in 
the  action,  and  both  the  parties,  at  the  first  trial  of  the 
question,  be  put  on  an  equality. 

Kcane. — He  does  not  swear  that  he  intends  to  give  evi- 
dence.  There  are  other  causes  of  complaint  in  the  action. 

Wightman,  J.  (after  consulting  Hill,  J.),  was  of  opinion 
that  a  person  ought  not  to  be  harassed  with  two  proceed- 
ings, and  when  he  is  so,  the  Court  have  a  right  to  deter- 
mine which  of  the  two  proceedings  shall  be  pursued,  so  as 
to  place  the  parties  \\\  a  position  of  equality.  Here,  how- 
ever, being  an  allegation  of  a  public  nuisance,  and  the  in- 
dictment founded  only  on  that,  it  is  only  a  public  grievance 
by  reason  of  a  private  wrong.  Therefore,  if  the  prosecutor 
would  undertake  not  to  proceed  in  the  action — so  much  of 
it  as  related  to  the  right  of  way — no  order  should  be 
made. 

Keane  assented  to  this,  and,  therefore, 

No  order. 
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Coram  Hill,  J. 

MORLEY  v.  THE  GREAT  CENTRAL  GAS  COM- 
PANY. 

^^  Hilary  Term. 

jLHIS  was  an  action  for  negligently  allowing  the  escape  In  an  action 

.  against  a  gas 

of  gas  into  the  premises  of  the  plaintiff,  where  lights  were  company  for 
burning,  so  as  to  cause  its  ignition  and  explosion,  and  J^n^ti^es-" 
thereby  a  fire,  which  consumed  the  plaintiff's  premises,  and  £aPe  of  ffaa 
other  adjoining  premises,  the  owners  of  which  had  also  main  through 

.  ,  A  an  open  win- 

brouglit  actions.  dow  into  the 

Summons  on  the  part  of  the  defendants  for  liberty  to  ^^jj^j; 

inspect  and  take  a  copy  or  pattern  of  a  certain  model  of  a  ignited  and 

.        exploded  and 

house  partly  consumed  by  fire,  but  subsequently,  and  be-  caused  a  fire 
fore  this  action,  rebuilt.     The  application  was  supported  ,,,11,^ them:— 
by  an  affidavit,  which  stated  that  there  had  been  a  trial  in  Held,  !ha?»  ""• 

.  .  der  sect.  58  of 

an  action  against  the  defendants  for  negligence  in  fixing  a  the  C.  L.  P. 
service-pipe  in  their  mains,  by  which  they  were  distributing  FpCction  by  the 
gas,  whereby  the  gas  escaped  into  the  basement  of  the  defendant  of  a 

07  jo  i  model  made 

present  plaintiff's  premises,  and    being   ignited  and  ex-  for  the  plaintiff 

i  /»  i  iii  *  fr°m  niemory 

ploded,  set  them  on  fire,  and  so  caused  the  destruction  of  after  the  de- 
the  premises  of  the  plaintiff,  and  also  of  the  plaintiff  in  the  '^'ft/*  bis 
former  action.  That  in  the  former  action  the  verdict  passed  which  had 

since  been  re- 

for  the  defendants,  but  that  subsequently  a  rule  nisi  for  a  built,  ought  not 
new  trial  was  obtained.  That  on  the  application  for  that 
rule  the  model  in  question  was  produced  by  counsel  for 
the  then  plaintiff,  and  an  application  was  made  to  the  then 
plaintiff  for  liberty  to  inspect  and  take  a  copy  of  the 
model,  and  that  his  answer  was  that  it  had  been  lent  to 
him  by  the  now  plaintiff.  And  that  an  application  had 
been  made  to  the  now  plaintiff  and  refused.  That  it  would 
be  material  at  the  trial  of  the  cause  to  ascertain  the  exact 
condition  of  the  internal  part  of  the  premises,  in  order 
rightly  to  estimate  certain  alleged  "  in-draughts"  or  cur- 
rents of  air  which  the  plaintiff1  contended  ought  to  have 
been  taken  into  consideration  by  the  servants  of  the  de- 


374 


CA8ES  AT  THE 


1861. 


MORLEY 
V. 

The  Great 

Central 

Gas  Company. 


feudants  when  they  laid  on  the  service-pipe,  the  trench  for 
which,  it  was  suggested  by  the  plaintiff,  led  the  gas  from 
the  main  up  to  the  basement  window,  left  open  at  the  time 
of  the  escape  of  the  gas  from  the  hole  in  the  main.  That 
the  defendants  had  no  knowledge  of  the  interior  of  the 
premises,  and  that  the  plaintiffs  had  constructed  the  model 
from  their  own  recollection,  or  that  of  their  servants,  work- 
men and  builders. 

Keane,  for  the  defendants,  in  support  of  the  application, 
contended  that  as,  in  point  of  fact,  the  model  was  the  only 
evidence  that  now  existed  as  to  the  state  of  the  house  be- 
fore and  at  the  time  of  the  explosion,  the  house  itself 
having  been  destroyed  and  rebuilt,  the  application  came 
within  the  provision  in  the  Common  Law  Procedure  Act 
of  1854,  sect.  58(a),  for  an  inspection  of  any  real  or  per- 
sonal property. 

J.  Simons,  for  the  plaintiff,  contra.  There  is  no  autho- 
rity for  such  an  application,  and  it  amounts  in  fact, 
either  to  an  inspection  of  the  plaintiff's  own  evidence,  or 
to  an  inspection  of  what  is  not  evidence,  and  in  either  view 
it  is  not  within  the  section,  neither  is  it  the  subject-matter 
of  the  action. 


(<i)  "  Either  party  shall  be  at  li- 
berty to  apply  to  a  Court  or  a 
Judge  for  a  rule  or  order  for  the 
inspection  by  the  jury,  or  himself, 
or  by  his  witnesses,  of  any  real  or 
personal  property,  the  inspection  of 
which  may  be  material  to  the  proper 
determination  of  the  question  in 
dispute  ...  on  such  terms  as  the 
Court  or  Judge  may  direct."  This 
provision  may  be  applied  at  any 
time  before  trial ;  it  is  not  restricted 
to  the  subject-matter  of  the  action, 
nor,  in  express  terms,  to  property  of 
the  opposite  party,  if  in  his  posses- 
sion, or  to  property  in  his  posses- 


sion, provided  he  may  be  supposed 
to  have  control  over  the  party  who 
is  in  possession;  as  in  Irwin  v. 
Lever,  vide  ante,  p.  294 ;  and  the 
cases  on  the  subject,  both  at  law 
and  in  equity,  have  gone,  upon  this 
or  a  similar  provision  in  the  Patent 
Act,  to  the  length  of  the  most 
liberal  construction.  See  Twenty* 
man  v.  Barnes,  2  De  Gex  &  J. 
225 ;  and  other  cases  cited,  Finla- 
son's  C.  L.  P.  Acts  (Ed.  1860), 
202.  And  see  Patent  Type  Com- 
pany v.  Lloyd,  29  L.  J.,  Ex.  207, 
and  Owen  v.  Nick  son,  30  L.  J., 
Q.  B.  125. 
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Hill,  J.,  said  he  would  take  time  to  consider  and  con- 
sult the  other  Judges.  Next  day  the  learned  Judge  stated 
that  they  were  of  opinion  that 

No  order  in  this  case  should  be  made  (a). 


(a)  This  decision  illustrates  the 
ancient  principle  of  law,  constantly 
applicable  to  the  construction  of  sta- 
tutable provisions,  in  terms  giv- 
ing an  absolute  discretion ;  "  though 
the  power  is  at  the  discretion  of  the 
Judges,  yet  ought  they  to  be  li- 
mited and  bound  with  the  rule  of 
reason  and  law."  Per  Willes,  J., 
citing  Lord  Coke,  30  L.  J.,  Mat. 
&  Prob.  45.  The  power  here  is 
absolute;    but,  as  the  model  was 


merely  made  from  memory,  to  as- 
sist the  plaintiffs  in  the  getting  up 
their  own  case,  and  might  be  erro- 
neous, they  might  not  offer  to  use 
it  in  any  way  in  evidence,  and  its 
inspection  by  the  opposite  party 
might  give  an  unfair  advantage, 
while  it  could  not  be  used  as 
evidence  by  the  defendant,  for  it 
was  merely  iu  effect  a  statement  to 
the  plaintiff  by  his  workmen. 


1861. 


MottLEY 

V. 

Tub  Great 

Central 

Gas  Company. 


Coram  Wightman,  J. 
RINGROSE  v.  BLIZARD. 

Action  for  goods  sow. 

Plea  (inter  alia):  that  the  defendant  had  accepted  for 
and  on  account  of  the  plaintiff's  claim  a  bill  of  exchange 
payable  to  order,  which  had  been  lost  by  the  plaintiff. 

Summons  on  the  part  of  the  plaintiff,  under  sect.  87  of 
the  Common  Law  Procedure  Act,  1854(a),  to  bave  the 
plea  struck  out,  on  the  terms  of  tendering  an  indemnity  to 
the  defendant,  to  the  satisfaction  of  the  Judge  or  a  Master. 

Wightman,  J. — Upon  a  liberal  construction  of  the  pro- 


Hilary  Term. 

Under  sect.  87 
of  the  C.  L.  P. 
Act,  1854,  a 
plea  of  a  bill 
given  for  and 
on  account  of 
the  claim,  and 
lost,  struck  out 
on  plaintiff's 
giving  an  in- 
demnity to  the 
defendant 


(a)  In  case  of  any  action  founded 
upon  a  bill  of  exchange,  or  other 
negociable  instrument,  it  shall  be 
lawful  for  "  the  Court  or  a  Judge 
to  order  that  the  loss  of  such  in- 
strument shall  not  be  set  up,  pro* 
vided  an  indemnity  is  given  to  the 
satisfaction  of  the  Court  or  Judge, 
or  a  Master,  against  the  claims  of 
any  other  person  upon  such  nego- 


ciable instrument."  The  section  is 
enabling  and  remedial,  and  of 
course  ought  to  be  construed  as 
largely  and  liberally  as  possible; 
and  perhaps  the  action  may  be 
deemed  to  be,  in  one  sense,  founded 
upon  the  negociable  instrument, 
when  the  question  on  the  action  is 
so,  and  depends  on  its  existence 
and  its  nature. 


375  CASES  AT  THE 

1*61.        nsioo  io  the  statute,  it  may  be  held  to  include  such  a  case 
as  this,  which  certainly  comes  within  its  equity  and  spirit; 
therefore 
fc"°*"  Order  made. 

Digbjf  Safmomr  for  the  plaintiff. 

Beresford  for  the  defendant. 


Coram  WUle*,  J. 
1860-  SMITH  r.  YOUDE. 

-  4Wf  IN.  ._. 

A  dkanria?  <*-•  JLN  1857  the  plaintiff  recovered  a  judgment  against  the 


pavtscnt  of 


oVr  andcr  1  Sr 

2  Vict.  r.  l  io,    defendant  for  15,000/. 

!^  abll^U       In  1 859  a  relative  of  the  defendant  died,  and  bequeathed 

mrtvitteaod-    to  lbe  defendant  a  life  interest  in  a  sum  of  about  50,000/. 

M£  proceed* 

tosrs  against      console,  which  sum  was  standing  in  the  names  of  trustees 

the  food  by       w  lne  Bank  books. 

cKtftorB.  and        Between  1859  and  July,  1 860,  creditors  or  the  defendant 

nicre  bring  no  * '  ' 

odxT  fond  for    adopted  various   proceedings,  and   three  Chancery  suits 

were  pending,  to  which  the  trustees  were  parties. 

Plaintiff  had  obtained  an  order  nisi  under  1  &  2  Vict. 
c  1 10,  ss.  14  and  15,  and  3  &  4  Vict  c.  82,  charging  the 
60,000/. 

E.  Chitty  now  showed  cause,  and  contended  that  the 
trustees  bad  a  lien  on  the  fund  for  the  enormous  costs  to 
which  the  proceedings  of  the  various  creditors  of  the  de- 
fendant had  subjected  and  would  subject  the  trustees,  and 
that  this  lien  was  paramount  to  the  right  of  a  judgment 
creditor  in  a  proceeding  of  this  nature,  and  there  was  no 
other  fund  for  payment  of  costs. 

W.  Pearce,  in  support  of  the  order,  argued  that  there 
could  not  be  any  doubt  of  the  plaintiff's  right  to  have  the 
order  made  absolute ;  and  that,  as  to  the  trustees'  claim  or 
lien  for  costs,  the  proviso  at  the  end  of  the  1st  section  of 
3  &  4  Vict  c.  82,  enables  a  Court  of  Equity,  notwithsland- 
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ing  the  charging  order,  to  direct  payment  of  dividends  and 
transfer  of  stock  in  any  manner  that  Court  may  think 
proper;  and  with  this  view  the  Judge  concurred,  and 
made  the 

Order  absolute. 


Coram  Bramwell,  B. 

PEARCE  v.  WATKINS.  m^km. 

SUMMONS,  by  an  execution  creditor  under  sect.  13  of  An;rier*i,J 

'     J  not  be  made  for 

the  Common  Law  Procedure  Act  of  1860(a),  for  an  order  the  sale  of 
directing  the  sale  of  certain  goods  of  the  judgment  debtor's  execution  un- 
claimed by  a  third  party  under  a  bill  of  sale.  fheCMi  p°f 

In  support  of  the  summons,  there  was  an  affidavit  of  a  Act.  i860,  ex- 
judgment  debt  for  300Z.,  and  of  a  claim  to  all  the  goods  special  circum- 
under  a  bill  of  sale  for  5,000/.  SSKEt 

It  was  not  shown  that  the  selling  value  of  the  goods  the  value  of 

°  °  the  saleable 

was  above  5,000/.  goods  is  shown 

to  exceed  the 

Edye,  for  the  judgment  creditor,  in  support  of  the  sum-  amount  of  the 
mons,  urged  that  the  Act  gave  the  power  to  order  a  sale, 
and  that  it  was  reasonable  to  do  so,  for  it  was  unjust  that 
the  claimant  should  neither  realize  his  security  nor  allow 
any  other  creditor  to  do  so  (i). 


(a)  When  goods  or  chattels  have 
been  seized  in  execution  .  .  .  and 
some  third  party  claims  to  be  en- 
titled under  a  bill  of  sale  or  other- 
wise to  such  goods  or  chattels,  by 
way  of  security  for  a  debt,  the 
Court  or  a  Judge  may  order  a  sale 
of  the  whole  or  a  part  thereof,  upon 
such  terms  as  to  payment  of  the 
whole,  or  part  of  the  secured  debt 
or  otherwise,  as  they  shall  think  fit, 
and  may  direct  the  application  of 
the  proceeds  of  the  sale  in  such 


manner  and  on  such  terms  as  to 
them  may  seem  just. 

(6)  But  at  law  the  sheriff  has  no 
right  to  seize  goods  on  which  a 
third  party  has  a  lien,  Rogers  v. 
Kcnnay,  15  L.  J.,  Q.  B.  38 ;  and 
the  equity  is  only  to  the  surplus,  if 
any.  Ard  in  equity,  an  equitable 
mortgagee  has  a  prior  claim  to  a 
creditor  under  a  subsequent  judg- 
ment, Whitworth  v.  Gauguin,  1  Ph. 
728;  and  see  Walts  v.  Porter ,  21 
I«.  J.,  Cb.  553, 
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Gibbons,  contrd,  urged  that  it  would  be  most  unreason- 
able and  unjust  to  order  a  sale  of  property  which,  for  any- 
thing that  appeared,  was  not  more  than  sufficient,  even  in 
real  value,  to  satisfy  the  security ;  and  which,  if  sold  at  a 
forced  sale,  might  not  be  half  sufficient,  so  that  there 
would  be  great  loss  to  the  claimant  and  no  benefit  to  the 
judgment  creditor. 

Bramwell,  B. — No  doubt  the  section  in  terms  gives 
power  to  make  the  order,  but  it  must  be  reasonably  con- 
strued, and  a  just  discretion  must  be  exercised  before  the 
order  is  made  (a).  It  seems  to  me  that  no  sufficient 
grounds  are  here  made  out  for  the  order,  and  that  it  ought 
not  to  be  made  except  on  special  gounds.  The  claimant 
has  a  right  to  "  nurse  his  security,"  and  I  see  no  reason  to 
interfere  with  that  right.     Therefore 

No  order  (4). 


(a)  "As  Lord  Coke  says,  with 
reference  to  the  power  given  to  the 
Commissioners  of  Sewers  to  act 
justa  ditcret  tones  vestras,  yet  their 
proceedings  ought  to  be  limited  and 
bound  with  the  rule  of  reason  and 
of  law,"  5  Co.  100;  10  ibid.  140. 
Willes,  J.,  30  L.  J.,  Prob.  & 
Mat.  45. 

(A)  In  equity,  puisne  incumbran- 
cers, whether  by  mortgages  subse- 
quent to  the  first,  or  creditors  by 
subsequent  judgments  (which  give 
a  lien  on  real  estate),  are  entitled 
to  redeem  if  they  can ;  but,  subject 
to  that  option,  the  first  mortgagee 
may  foreclose  against  them  all; 
Stead  v.  Banks,  5  De  Gex  &  Sm. 
560;  22  L.  J.,  Ch.  208  ;  Ford  v. 
Chesterfield,  16  Beav.  516;  22 
L.  J.,  Ch.  630.  And  first  mort- 
gagee has  a  right  to  a  decree  for 
sale  or  foreclosure,  though  a  subse- 
quent incumbrancer  desires  to  re- 
deem, if  the  value  of  the  property 


does  not  appear ;  Wickham  v.  M- 
cholson,  19  Beav.  38.  Under  the 
15  &  16  Vict.  c.  86,  s.  48,  the 
Court  of  Chancery  has  power,  by  a 
provision  somewhat  similar  to  that 
in  the  C.  L.  P.  Act,  to  direct  a  sale 
of  mortgaged  property ;  but  that 
power  being  substituted  for  that  of 
foreclosure,  is  deemed  subject  to 
the  same  rules  of  principles  ;  Wayn 
v.  Lewis,  22  L.  J.,  Ch.  1051.  On 
the  same  principle  it  should  seem 
that  the  provision  in  the  C.  L.  P. 
Act  should  not  be  arbitrarily  exer- 
cised, but  by  analogy  to  the  rules 
of  equity,  as  it  is  a  provision  inter- 
fering with  a  clear  legal  right ;  and 
it  is  not  to  be  presumed  that  the 
legal  title  is  to  be  controlled  except 
on  equitable  principles.  Those 
principles  appear  to  require  that 
the  applicant  should  show  that  the 
value  of  the  goods  is  more  than 
sufficient  to  cover  the  amount  for 
which  they  are  security,  and  that 
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the  sale  may  be  made  without  in- 
jury to  the  value  of  the  security ; 
for  in  equity  a  sale  is  never  forced, 
and  successive  periods  are  always 
allowed  to  redeem.  This  appears, 
indeed,  from  the  terras  of  the  clause 
itself,  which  seems  to  have  been 
carefully  framed  with  reference  to 
those  principles  of  equity;  for  it 
provides  that  the  Judge  may  order 
payment  of  the  whole,  or  part,  of 
the  secured  debt,  which  implies 
that  it  is  made  to  appear  that  the 
value  of  the  goods  are  more  than 
sufficient  to  satisfy  the  whole,  or 
the  Judge  cannot  have  that  option; 
and,  though  he  may  order  payment 
only  of  a  pari,  that  may  be  deemed 
to  be  with  reference  to  other  se- 
curities, which  may  be  held  for  the 
same  debt.  Even  in  bankruptcy, 
secured  creditors  may  realize  their 
securities,  and  then  prove  for  the 
residue,  Ex  parte  Pen/old,  4  De 
Gex  &  Sm.  282;  and  a  mortgage 
of  goods,  or  a  lien,  is  recognized, 
supposing  it  not  per  te  an  act  of 
bankruptcy,  and  possession  taken 


before  the  bankruptcy;  Ex  parte 
Sparrow,  2  De  Gex,  Mac.  &  Gor. 
907;  Ex  parte  Bell,  1  De  Gex, 
577 ;  17  L.  J.,  Bank.  9.  And  even 
if  the  tnot  tgagee  becomes  bankrupt, 
a  sub-mortgagee  cannot  have  an 
order  for  sale  without  an  enquiry 
as  to  amount,  Ex  parte  Mackay,  1 
M.,  D.  &  D.  550.  And  if,  as  a 
sub-mortgage,  the  security  proves 
deficient,  the  assignee  has  a  priority 
for  the  sum  he  has  advanced,  Ex  parte 
Berridge,  3  M.,  D.  &  D.  464.  The 
Bankrupt  Act,  s.  184,  expressly 
reserves  the  rights  of  creditors  with  ' 
liens;  and  s.  141  gives  the  assig- 
nees only  the  same  rights  which  the 
bankrupt  would  have,  t.  e.,  in  law 
or  equity.  And  as  to  the  discretion 
of  the  Court  to  order  a  sale  of  se- 
curities, see  Ex  parte  Smith,  1  V.  & 
B.  518;  2  G.  &  J.  105.  Hence  it 
seems  as  creditor  he  cannot  sustain 
this  application  for  sale,  except  by 
offering  to  pay  the  debt ;  or  by 
showing  that  the  value  far  exceeds 
the  debt. 


1861. 


Pearcp. 

v. 

Watkins. 


HARTLEY  v.  SHEMWELL. 
MARPLES,  Garnishee. 

SUMMONS  on  behalf  of  Marples  to  attach  the  judg- 
ment debt  for  37/.  recovered  by  the  plaintiff  against  the 
defendant.  The  affidavit  of  the  claimant  showed  a  debt 
of  67Z.  due  to  him  from  Hartley,  as  the  costs  of  an  inter- 
pleader issue  on  an  execution  by  him  against  Shernwell,  in 
which  Marples  had  been  claimant,  and  had  succeeded  in 
gaining  a  verdict. 

The  affidavit  of  the  claimant  did  not  disclose  the  fact 
that  Shernwell  had  already  been  arrested  at  the  suit  of 
Hartley  on  the  failure  of  the  interpleader  issue. 


Vacation  after 
Hilary  Term. 

Although  the 
judgment 
debtor  has  been 
arrested,  the 
debt  is  still 
garnishable. 
Jitter  as  to 
arrest  of  judg- 
ment creditor. 


Shf.mwf.i.l. 
Marpi.i.s, 


380  CASES  AT  THE 

1801.  The  learned  Baron,  in  ignorance  of  the  fact  of  the  arrest 

m^^^      on  the   16th  March,  made  the  order  asked  for  in  these 

Hartley 

v.  terms : — "  That  Shemwell,  the  garnishee,  do  forthwith  pay 

to  William  Marples,  the  claimant,  the  sum  of  30/.  5*.  due 
Garnishee,  from  the  said  garnishee  to  the  plaintiff  in  this  action,  in 
part  payment  of  the  sum  of  67/.  1*.  6d.f  the  amount  certi- 
fied by  the  Master  to  be  due  from  the  plaintiff  to  the  said 
William  Marples  under  the  order  of  interpleader." 

On  the  19th  Shemwell  took  out  a  summons  for  his  dis- 
charge out  of  custody,  on  the  ground  that  he  had  paid 
his  judgment  debt  to  Marples.  No  affidavit  of  this  was 
produced,  and  in  point  of  fact  it  had  not  been  paid  other- 
wise than  by  being  struck  off  the  larger  debt  of  67/.  due 
from  Hartley  to  Marples ;  and  an  authority  from  Marples 
to  the  sheriff  to  release  Shemwell  was  produced. 

Bramwell,  B.,  made  the  order  in  these  terms: — "That 
on  payment  of  1/.  6s.,  the  plaintiff's  costs  of  execution,  to 
the  plaintiff  or  to  the  sheriff  on  his  behalf,  the  defendant 
be  discharged  out  of  custody  of  the  sheriff  as  to  this  action ; 
the  sum  of  30/.  5s. ,  being  the  amount  of  debt  and  costs  in 
this  action,  having  been  paid  by  the  defendant  as  a  gar- 
nishee to  Marples  the  claimant."  The  learned  Baron  at 
the  same  time  declined  to  rescind  his  former  order,  although 
he  observed  that  he  was  not  sure  that  he  should  have  made 
it  had  he  been  aware  at  the  time  that  Shemwell  had  been 
arrested  at  the  suit  of  Hartley ;  for  it  was  at  all  events  an 
arguable  question  whether,  under  such  circumstances,  the 
debt  was  garnishable.  It  is  open,  however,  to  Hartley  to 
raise  that  question  distinctly  by  an  application  to  rescind 
the  orders  (a). 

(a)  In  Easter  Term ,  1861 ,  Field  able    notwithstanding  the    arrest, 

accordingly  moved  in  Q.  B.  for  a  The  rule  was  that  the  orders  be 

rule  to  rescind  the  orders  on  that  set  aside,  and  that  the  plaintiff  be 

ground ;  but  the  Court  (Cockburn,  at  liberty  to  arrest  Shemwell  again, 

C.  J.,  Crompton,  J.,  Hill,  J.,  and  on  the  ground  that  the  judgment 

Blackburn,   J.)  refused  a  rule ;  debt  was  not  garnishable  at  the 

holding  that  the  debt  wot  garnish-  time  the  garnishee  order  was  made, 
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and  Jamaulde  v.  Parker,  Q.  B , 
H.  T.,  was  cited,  but  the  Court 
distinguished  it,  as  there  it  was  the 
judgment  creditor  who  had  been 
arrested,  here  it  was  the  judgment 


debtor.  See  Catlin  v.  Kernott,  27 
L.  J.,  C.  P.  1 87,  as  to  discharge 
with  the  consent  of  the  judgment 
creditor. 


1861. 


Hartley 

v. 

Sh  km  well. 

Marplbs, 

Garnishee. 


Coram  Martin,  B. 

ANGUS  v.  SMYTHIES. 
SMYTHIES  v.  ANGUS. 

SUMMONS  to  set  aside  an  order  of  reference  and  pro- 
ceedings thereon,  and  to  have  the  action  referred  to  the 
Master. 

The  original  order  had  referred  the  causes  to  an  actuary, 
and  he  had  acted  under  the  order,  and  held  two  meet- 
ings, of  which  due  notice  had  been  given  to  Smythies, 
but  he  had  not  attended  at  either.  The  arbitrator  on  the 
second,  without  a  peremptory  appointment,  went  on  in  his 
absence,  and  appointed  a  third  meeting,  which  Smythies 
had  declined  to  attend,  taking  out  this  summons,  on  the 
ground  that  the  arbitrator  had  proceeded  improperly  in  his 
absence. 

Edie  in  support  of  the  summons. 

Gibbons,  contra. 

Martin,  B. — The  arbitrator  was  not  bound  to  make  a 
second  appointment.  It  was  his  duty  to  go  on  as  quickly 
as  possible,  in  order  to  save  expense  to  the  parties.  But  if 
the  other  side  do  not  object,  the  matter  may  be  referred  to 
the  Master,  on  the  terms  of  Smythies  paying  all  the  costs, 
and  the  fees  of  the  present  arbitrator.     On  those  terms 

Order  made  (a). 

(a)  Sec  Ttyer  v.  Smith,  27  L.  J.  Exch.  320. 


After  one  of  the 
parties  to  a 
reference  has 
failed  to  attend 
a  meeting,  the 
arbitrator  may, 
at  the  next, 
without  a 
peremptory  ap- 
pointment, 
proceed  in  his 
absence. 
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Coram  Martin,  B.  and  Blackburn,  J. 

GOODRED  v.  SEALE. 
J3UMMONS  to  refer  an  action  as  involving  "  matter  of 

a  set-olToa  „ 

an  attorney's       account. 

S^^ooo!  The  action  was  for  money  had  and  received. 

retainer  might       Set-off  for  work  by  the  defendant  as  an  attorney,  and 

arise  on  many 

of  the  items,      payment  into  Court. 

held,  that  the 

caasemroived        Gibbons,  for  the  defendant,  in  support  of  the  summons, 
account,"  The  items  of  set-off  are  numerous,  and  it  is  a  question  of 

which  could 

not  be  conve-     amount. 

niently  tried, 

and  therefore         Lax  ton,  for  the  plaintiff,  contra.     The  retainer  is  not 

that  it  must  be  '  . 

referred.  admitted,  and  that  is  the  real  question  between  the  parties. 

Martin,  B.— Unless  that  is  shown  not  to  be  so,  the 
action  cannot  be  compulsorily  referred.  The  defendant 
has  a  right  to  have  the  question  of  retainer  tried  by  a  jury. 

The  summons  was  adjourned  and  came  on  again  before 
Blackburn,  J.,  with  an  affidavit  on  the  part  ofHhe  de- 
fendant that  the  work  had  been  done  by  the  defendant  as 
attorney  in  several  actions,  and  that  he  had  likewise  ap- 
peared for  the  plaintiff's  brother,  the  plaintiff  having 
undertaken  a  liability  to  pay  costs,  and  the  plaintiff  dis- 
puted his  liability  as  to  many  of  the  items. 

This  was  uncontradicted;  and  thereupon 

Blackburn,  J.,  said,  it  appears  that  the  question  of 
retainer  really  arises  on  almost  every  item  in  the  bill  of 
costs,  so  that  the  cause  "  cannot  be  conveniently  tried  by  a 
jury;'*  consequently,  it  had  better  be  referred. 

Order  made. 


CASES  AT  THE  SITTINGS-QUEEN'S  BENCH.  383 

1861. 
Westminster,  coram  Hill,  J.  ^— v^> 

MORRIS  v.  PUGH. 

A  Aim   r\  Hilary  Term. 

iLCTION  on  a  judgment.  A  uncharge 

Plea:  that  the  plaintiff  had  sued  out  a  ca.  sa.  upon  the  from CU8toJy 

1  l  luicler  a  ca.  *<*., 

judgment,  on  which  the  defendant  had  been  arrested,  and  by  an  order  of 
detained  in  prison  until  discharged  under  the  Insolvents  insolvency, 
Act.  bein* de- 

feated  by  a 

Replication:  showing  that  the  discharge  had  been  fraudu-  misdescription 

iii»it  »i  •!•  i        •     1  ii  i   of  date  of  the 

lently  obtained,  by  misdescribmg  the  judgment  debt,  and  judgment  debt, 

that  the  plaintiff  had  not  consented  to  it.     Issue.  £°t£  «d?S 

It  appeared  that  the  debt  was  described  as  having  arisen  and  his  non- 

'  r  #  °  appearance  to 

before,  whereas  it  was  after,  the  vesting  order.  oppose  the  dis- 

charge:— Held, 
Hill,  J.,  held  that  there  must  be  a  verdict  for  the  plain-  no  sufficient 

evidence  of  a 

tiff  unless  there  was  evidence  of  his  consent  to  the  dis-  consent  to  it. 
charge. 

Hawkins  urged  that  there  was,  as  there  had  been  notice  . 
to  the  plaintiff,  and  he  could  have  opposed  the  discharge ; 
but 

Verdict  for  the  plaintiff. 

Huddleston  and  Holl  for  the  plaintiff. 

Hawkins  for  the  defendant. 


Coram  Blackburn,  J. 
OSBORN  v.  THOMAS. 

Hilary  Term, 

A  ROVER  and  detinue  for  five  pipes  of  wine.  Where  the 

ii,.  owner  of  wine 

Pleas :  not  guilty,  not  possessed,  and  non  detinet.  in  warehouse 

had  allowed  a 

M.  Ckambers  and  Joyce  for  the  plaintiff.  clerk  to  take 

BaUantine,  Serjt.,  and  Talfourd  Salter,  for  the  defend-  warrants  in  his 

ftn*  own  name,  and 

aiu'  the  clerk  had 

parted  with 
them  to  the  defendant,  in  whose  hands  they  had  been  attached  for  a  debt  contracted  by  the 
clerk  to  the  persons  who  sued  out  the  attachment,  and  there  was  evidence  of  collusion  :—- 
Held,  that  the  question  was  whether  the  property  was  in  the  plaintiff,  the  defendant  not 
having  really  relied  on  any  representation  that  it  was  in  the  clerk* 

D  D# 
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1861.  The  plaintiff  was  a  wine  merchant,  and  the  pipes  were 

at  the  London  Docks  warehouses,  in  his  name,  until  June, 
I860,  when  one  Molloy,  clerk  to  the  plaintiff,  showed  the 
defendant  warrants,  in  Molloy vs  name,  and  told  him  that 
he  had  them  to  sell.  The  defendant  did  not  then  buy,  and 
the  warrants  were  handed  back  to  the  plaintiff,  indorsed 
by  Molloy.  In  November,  the  warrants  being  still  in  the 
possession  of  the  plaintiff,  the  defendant  proposed  to 
Molloy  to  get  them,  and  that  he,  the  defendant,  should 
purchase.  On  the  13lh  November  Molloy  got  the  war- 
rants from  the  plaintiff,  giving  him  this  receipt : — "  Re- 
ceived from  Mr.  Osborn  five  warrants  for  five  pipes  of 
wine,  which  I  undertake  to  return  by  two  on  Wednesday, 
or  the  money  agreed  on  for  them,  viz.,  146/."  The  war- 
rants were  then  handed  by  Molloy  to  the  defendant,  but 
he  neither  got  the  money  nor  returned  them  to  the  plain- 
tiff. And  on  the  15th  November  the  defendant  received 
notice  of  an  attachment,  by  virtue  of  an  action  against 
Molloy  at  the  suit  of  one  Hernaman,  upon  all  goods  which 
now  have  or  which  hereafter  shall  come  into  the  hands  or 
custody  of  the  defendant. 

The  officer  of  the  Lord  Mayor's  Court,  who  proved  this, 
stated  that  it  was  competent  for  the  plaintiff,  by  "  bill  of 
property,"  to  assert  his  property  in  the  goods,  against  the 
attachment,  but  that  they  would  still  be  in  the  defendant's 
custody,  and  that  the  attachment  did  not  prejudice  the 
plaintiff's  right. 

For  the  plaintiff,  Molloy  was  called,  and  both  of  them 
swore  that  the  plaintiff  had  demanded  the  goods  from  the 
defendant. 

For  the  defendant,  Hernaman  was  called,  and  he  and 
the  defendant  stated  that  on  the  14th  November  the  de- 
fendant had  an  advance  of  40/.  on  a  bill  from  Hernaman, 
and  that  he  showed  him  the  warrants,  and  that  Molloy 
also  had  received  from  Hernaman  money  to  the  same 
amount  on  the  bill.   It  appeared;  however,  that  Hernaman 


Thomas. 


SITTINGS— QUEEN'S  BENCH.  385 

made  the  advance  and  got  the  bill  at  half-past  ten,  and        1861. 
that  before  eleven  he  sued  out  attachment,  the  warrants       qsborn 
having  been  just  before  shown  to  him.  m  »• 

Ballantine,  Serjt,  submitted  that  Molloy  had  been  en- 
trusted with  the  warrants,  and  held  himself  out  as  the 
owner,  with  the  consent  and  sanction  of  the  plaintiff;  but 

Blackburn,  J.,  told  the  jury  that  the  question  was, 
who  was  the  real  owner  of  the  goods.  It  not  being  denied 
that  the  plaintiff  had  demanded  them  of  the  defendant, 
that  would  be  strong  evidence  to  show  that  he  had  not  lost 
his  property  in  them.  The  holding  out  is  not  material,  as 
it  does  not  appear  that  the  defendant  put  faith  in  it,  but 
there  is  evidence  that  he  and  Hernaman  were  in  collusion. 

Verdict  for  the  plaintiff. 


Coram  Erie,  C.  J. 
WHITE  v.  BAYLEY  and  others. 

rp  Hilary  2Vr*. 

JlHIS  was  an  action  against  W.  Spurgin,  S.  Mills  and  The  committee 
others.     The  declaration  stated  that  the  plaintiff  was  law-  havin^dls- 
fully  possessed  of  a  certain  shop  and  premises,  in  which  he  mine^  tne'r 

J   r  t  .  .  manager,  en* 

had  for  a  long  time  carried  on  and  was  carrying  on  the  tered  on  and 
trade  and  business  of  a  bookseller,  and  was  then  and  there  from  a  house 
possessed  of  certain  books,  &c,  yet  the  defendants  broke  \^ in*0  JJJ^ 
and  entered  the  said  shop,  &c,  and  ejected  the  plaintiff,  »easion  of  and 

t  m  .  allowed  him  to 

and  kept  him  ejected,  and  took  possession  of  his  books,  occupy  as  such 
and  hindered  him  from  carrying  on  his  business,  whereby  i^which'he 
he  became  bankrupt.     Second  count,  for  converting  the  J]**^0^6*11 

plaintiffs  books.  carry  on  his 

_  own  business  as 

Fleas:    1.   Not  guilty.  a  bookseller, 

2.  As  to  the  breaking  and  entering  and  taking  posses-  Jession  of^t 
sion,  and  keeping  the  plaintiff  out  of  possession,  &c,  that  offered  to  re- 
the  shop,  &c.  was  not  the  plaintiff's  as  alleged.  &c,  which 

rt     x  i  i-  however  he 

Ok  Leave  and  licence.  never  had  ap» 

plied  for:— 
Held,  that  he  could  not  site  them,  either  in  trespass  or  trover* 


*+*  JL  /tuwer   J*a~t    berr-  mit  JTs 

r  fS.  ,  C//^    *>ri:    ant  Tccfca.  TTUhcnc  for  tut  ceencans. 

l  *    *  «»*  '.';>**ii*rt  iy  ;ut  ifitiiiiiif  nac  lbs  ueemnnc  Smn- 

*'"K'1       ;;ii  r*»   i:ut  uui  i#*ei  Jy  luirr*  y*zen  vmumsBi  if  hkcj 
i'.r   tiitlufeiifv  li**  iiv-iiii-:i  n"  *■*  *ft»eiiifa?j;.  aiii   ttac  lift 

lut  bv^#»r.  t  ir  ir-uii.aL  iut  juunnrF  imt  :*sei  nrnvrar.  tows* 
tut  #vliyrmy  fcTaiivsaueuu  : — 

h\    ^Ut    TWrt-   ~J\tt  ttEttlf  «f  Itit    B99CT  vs*  11  BE  cm*- 

nu^uit  i*  t;****-*?t  fei  -u*:  uiuufcl  reiienJ  in-fung.  esc  iiw 
ttirvuit    vj«5.   t  tXfcimsiflL.   oe;n;:r  tiitnxaa    euc   «bl'?- 

•/tvv*-*t*  v?  lift  vsxir  ».:.;ii  ,:   -_,i  *i*sJie£  :i  rinr  r-rar-a. 

r>~  v>t  7/Ji.v.  1*54,  tit  car-gfesfc  f:c  ib*  r.n»£  re-ar 

!■.*»  *jt  t^vii/i  Vt  *;>>»*  c  &  j^-ceiiV&re  cc  i~"  b:ois  soW 
t.  3  !:ju  vvt  vf  t^t  h'szezv't  tvxrk.  ili  il*:  be  i^r-wei  to 
v*?/y  '•/*   a  f*rtt'!    \*,*;^h   ii.   ciher  ir::iL§   2*^r  hk  own 

^>f^  WAkuM!,,  \'*;t  KcrtUry.  rj;;. E--c\*ated  this  t-:  the 
l/U.Aiti  '\uh<,  \.*A  %;,j/!k-'J  fvr  t!:e  apj/:i:.ur;em.T  wr'rng  to 
K»/;<  it  tlj*r  fti:r.rr  \%%i.t-9  ou  \\<*  p^rt  of  llie  committee,  to  this 
ttliwA,  tb*t  l\i<:\'  v.o«Jd  vn*r+?A**z  him  150/.  the  Drst  vear, 
SmK  th^t  after wird%  t?*ey  wo'-Jd  r.ot  propose  to  do  more 
lUhtt  U<:<;  \t\iti  from  rent  and  taxes  and  give  him  the  com- 

tUMihU. 

<)n  the  I  mil  July,  1So4,  the  committee  resolved  that 
th#;  \,\n\nU\\  he  elected  the  agent  on  the  general  terms 
Mentioned  in  the  above  resolution,  with  such  modifications 
u.%  might  he  mutually  agreed  upon,  and  that  he  be  re- 
*[M'mUiA  it)  meet  them  to  assist  in  selecting  a  house. 
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On  the  25th  July,  1854,  the  plaintiff  attended  (lie  com- 
mittee, when  the  resolutions  above  stated  were  read  to  him 
and  assented  to. 

Some  of  the  defendants  were  on  this  committee. 

In  January,  1855,  the  plaintiff  was  put  into  possession 
of  a  house  by  the  then  committee,  including  some  of  the  de- 
fendants, and  he  was  allowed  to  put  his  own  name  on  the 
shop,  as  bookseller,  and  to  carry  on  business  both  for  the 
society  and  for  himself.  This  was  the  house  in  question ; 
and  he  so  continued  to  carry  on  business  there  until  the 
trespass  complained  of. 

In  the  same  year,  1855,  the  plaintiff  was  re-appointed 
by  a  resolution  of  the  then  committee  in  these  terms : — 
"  Another  year's  engagement  was  entered  into,  with  a  six 
months'  notice  of  separation  on  either  side." 

In  1856  the  appointment  was  renewed. 

In  1857  it  was  likewise  renewed,  in  these  terms:  — 
"  That  Mr.  White  be  manager  for  the  ensuing  year,  at  a 
salary  of  75/.  a  year,  and  six  months9  notice  of  separation 
on  either  side*" 

In  July,  1858,  1859  and  1860,  his  appointment  was  re- 
newed in  similar  terms. 

The  plaintiff  stated  that  during  all  this  time  he  had 
occupied  the  ground  floor  as  his  shop  and  premises,  and 
the  upper  part  of  the  house  as  his  dwelling,  but  the  first 
floor  was  used  as  the  meeting-room  of  the  society.  He 
sold  books  on  his  own  account,  and  the  defendants  were 
among  his  customers. 

On  the  2nd  August,  1860,  the  committee  gave  the  plain- 
tiff notice  to  leave,  on  account  of  his  selling  books  of  which 
they  did  not  approve. 

On  the  8th  November,  1860,  at  a  meeting  of  the  com- 
mittee, at  which  the  defendants  were  present,  they  gave  the 
plaintiff  a  written  dismissal,  and  also  a  written  notice  re- 
quiring him  to  give  up  possession  of  the  premises,  where- 
upon he  retired  and  locked  the  door  of  the  shop.     Upon 


1861. 


White 

v. 

Batlet 

and  Others. 


t»A1    -t>* 


.-■.»-» 


ttfc  tAfiQ  A3  Tfi£ 

i**;  triMci.  Ifcev  fettle  uumtmitn.  ic.  winri  ienc  iphmjfi  law 

^'^^       i&C  ft  tmnM^i  tuto.  expelHsL  iim.  inn  u,  mml 

S**«ij.  ~  ^ 

Ukjt.  \Amm.%uiUL. 

fSi  tut  2&rc  Kuveoiwer  In*  actiox  wm 

Ofi  ti#e  2i#tL  JKuvenit^f  tut  piamlrF  ^o:  piirwiiiiiwiagaDX 

imt  iJt  asiki  tilt  uusm&ft  hat  hosl  niiiiet  il  the  nmminK. 
Oi.  tut  iiHt*  Jj&xmuv?  tin-  aefeudaas  were  Trinaiw. 

uuotx  ax  tnder  aut  mjuuciiuL  h.  Cuaiicerir. 

7Wy  had  wrrtteu  lv  ijiil  offering  tc«  allow  hhx  n>  ismim 

ins  boot.*  uuc  vtu&  propeny. 

Tutt*  had  u&ei;  tit*  oeniaiici  and  refusal 

Tuta*  wat  uu  evidence  at  to  the  neroon*  it  whom  ihe 

k^iil  till*:  tO  the  bouftt  Wa*  tested* 

1'iiHA*  »at  another  uvitou  pendinr  for  the  vmmgful  iSs- 
m'utul  vf  tbe  plaiuttff 

£Ae?,  berjt. — There  is  no  ease.  As  Id  the  goods,  there 
it>  juv  evidence  of  cvm&riskm,  and  as  to  the  hou«^  the 
yWiuUH  wat  tbe  tenant  of  tbe  defendants,  and  bis  posses- 
»k*j  »m  theirs;  May  Lac  r.  Settler  (J;l 

J&".  James  (<jr  the  plaintiff  As  Id  ibe  gowk,  there  was 
fcu  unlawful  taking  of  possession,  and  there  had  been  a 
coulmued  <i*fteui\<ju  Ufvre  the  offer  to  return.  As  to  the 
bvu*e,  the  plaintiff  had  exclusive  possession  of  part  of  it 
(or  hi*  '/w«  bufcioesiL  Aod  theie  was  no  proof  that  the 
d*fe*d/j*tM  had  any  right  or  title  in  the  house, 

Hulk,  C,  J, — There  is  no  case  to  go  to  the  jury.  As  to 
the  trespass,  the  plaintiff  came  into  possession  under  tbe 
defendants,  and  they  put  him,  being  in  their  employment, 
into  the  premises,  the  possession  of  which  remained  in 
them,  and  in  which  he  had  no  right  except  by  *  irtue  of 
the  contract  of  employment.  No  doubt  it  was  part  of  that 
contract  that  he  should  carry  on  his  own  business  on  the 
premises,  and  under  that  contract  he  may  have  rights,  but 

(a)  To  which  st  all  erentttliey      site  possession. 
were  tutitkd,  m  h«  had  not  txclm-  (*)  4  £.  &  a  347. 
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his  possession  of  the  house  was  theirs,  and  when  they 
entered  these  rooms  he  had  no  more  possessory  right  there, 
as  against  them,  than  any  other  servant.  He  had  no  estate 
or  interest  as  against  the  society,  or  those  who  let  him  into 
possession. 

Then  as  to  the  goods,  they  were  upon  the  premises,  on 
which  they  had  a  right  to  enter,  and  there  was  no  seizure 
or  taking  possession  except  by  that  entry.  Nor  was  there 
any  detention  against  the  plaintiff,  for  the  defendants 
offered  to  return  them,  and  it  was  for  the  plaintiff  to  apply 
for  them  (a).  On  neither  of  the  counts,  therefore,  is  there 
any  ground  of  action,  and  consequently  there  must  be  a 

Nonsuit. 

(a)  Burroughs  v.  Bayne,  29  L.  J.,  Exch.  185. 


1861. 

White 

v. 

Bayley 

and  Others. 


Coram  Williams,  J. 
BUCKMASTER  v.  RUSSELL. 

J^LCTION  on  simple  contract. 

Plea:  the  Statute  of  Limitations.     Issue. 

Parry,  Serjt.,and  L.  Kelly  for  the  plaintiff. 

Karslake  for  the  defendant. 

A  letter  in  the  following  terms  was  given  in  evidence  as 
an  acknowledgment  to  take  the  case  out  of  the  statute : — 

"  I  am  sure  my  account  was  settled ;  but  as  you  assure 
me  it  is  not,  I  am  willing  to  pay  you  10/.  a  year :  should 
this  meet  with  your  approbation  you  can  write  tojne." 

No  answer  being  put  in, 

Williams,  J.,  doubted  whether  this  was  sufficient,  and 
after  consulting  the  other  Judges,  held  that  it  was  not  so* 

Verdict  for  the  defendant  (a). 


Easier  Term. 

"  I  am  sure  I 
don't  owe  it, 
but  as  you  say 
I  do,  1  am 
willing  to  pay 
so  much  per 
annum"— un- 
accepted : — 
Held,  insuffi- 
cient to  take  a 
debt  out  of  the 
Statute  of  Li- 
mitations. 


(a)  A  rule  nisi  granted,  but  hasitanter, 
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1S61. 
K^^^  Coram  Bylny  J. 

COTSWORTH  r.  SPOKES. 

JBicrwlW 

In  ejectment,      XjJECTMEXT. 
under  C.  L.  P. 

Act,  is«,  ..  Jf.  5«i^  for  the  plaintiff. 

210,  far  nan.  r 

payment  of  Prentice  for  the  defendant. 

rent,  it  most 

appear  that  ^he  action  was  by  landlord  against  tenant  under  the 

nalf-a-jears  *  - 

rent  was  dne  at  Common  Law  Procedure  Act,  185*2,  sect.  210  ^a),  to  enforce 

the  time  the  ...  -  e  . 

writ  mmed*        condition  of  re-entry  for  non-payment  or  rent. 

The  rent  was  SO/,  a  year,  and  three  quarters  being  due 
a  distress  had  been  pot  in,  onder  which  ombj  27 L  had  been 
realized.    The  present  action  had  then  been  brought. 

Prentice,  for  the  defendant,  contended  that  under  the 
statute (6)  the  plaintiif  was  not  entitled  to  recover,  as  kalf- 
a-year's  rent  was  not  due  when  it  was  supposed  the  right 
of  action  accrued,  fiz.,  on  the  distress  turning  out  to  be 
insufficient. 

Byles,  J.,  so  ruled,  holding  that  there  was  not  balf-a- 
vea/i  rent  due  within  the  statute. 


(d)  Finiason's  edit.  (I960  »  p. 
149. 

(•)  The  words  of  the  section  ire, 
— "  In  ail  cases  between  landlord 
and  tenant  as  often  as  it  shall  hap- 
pen that  woe  half-rear '•  rent  shall 
be  is.  arrear,  and  the  Landlord  .  .  . 
hath  right  fay  Uw  to  re-eater  for 
the  non-payment  thereof,  such 
landlord  shall  and  but.  withoct 
formal  demand  or  re-entry,  serve 
a  writ  of  ejecting  at,  &c.  .  .  .  and 
in  case  it  be  rretrrf  wpcm  the  trud. 
in  case  oYe  defendant  appears,  that 


h«ff-*-HC*r*  rent  ctf  s  due  be/ltre  :.« 
said  tcrit  tries  served*  <tiui  {tar  no 
swficmnt  datrca  wu*  Ui  kejimmdun 
Lie  dtmised  premises*  cuanccrrail- 
insj  the  arreuii  fieri  due  .  .  .  then 
.  .  .  the  lessor  shall  recover  judg- 
ment in  the  tame  moaner  as  if  the 
rent  in  arrear  had  been  Lesallv  de- 
manded,  and  a  re-ifntry  nude.  Jrc. 
*c.  It  sbocJd  seem,  that  the  ■*  ar- 
rears then  doe*  mean,  the  arrears 
remain :p g  J*^e  when  the  writ  is 
issued. 
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1861. 

NASH  v.  GRAY.  ^^ 

i  Hilary  Term. 

A.CTION  by  an  executor  for  use  and  occupation.  a  tenant  hav- 

Pleas:  1.  Never  indebted.  ^™oT,y* 

2.  For  a  defence  on  equitable  grounds,  that  the  de-  landlord,  and 

*  °  also  advances 

fendant  had  satisfied  the  claim  by  payment  to  the  testator,  at  his  request 

to  a  firm  of 

Coleridge  for  the  plaintiff.  which  he  was  a 

member,  on 

Pearce  for  the  defendaut.  account  (as  the 

tenant  alleged) 

The  particulars  claimed  1 30/.,  a  year's  rent  from  Mid-  of  rent  not  then 

1  '       J  due,  held,  that 

summer,  1859.  if  the  advances 

The  testator  died  between  that  time  and  Michaelmas,  account  of  the 
when  defendant  left.  ™l'nteL  1'Z 

an  answer  to  an 

The  plaintiff,  the  executor,  called  on  the  defendant  in  action  for  the 
December,  1860,  claiming  a  year's  rent  due  at  Midsummer  landlord's 
in  that  year.    The  defendant  denied  that  he  owed  it,  and  executors- 
said  he  had  paid  half  a.  year  up  to  December,  1859,  and 
had  paid  32/.  10s.  afterwards  on  account  of  the  testator. 

Pearce  called  the  defendant,  who  proved  payment  of 
the  whole  amount  claimed ;  part  having  been  paid  to  the 
testator  as  rent,  and  the  rest,  in  February  and  March, 
1859,  advanced  at  his  request,  and  on  an  understanding 
that  it  should  go  against  the  rent.  The  testator  died  on 
22nd  June,  1859,  largely  indebted  to  the  defendant.  The 
defendant  swore  positively  that  the  advances  were  against 
the  rent,  and  produced  his  cancelled  cheques  given  to  tes- 
tator's partner,  which  were  put  in. 

Coleridge  cross-examined  to  show  that  these  advances 
were  to  the  testator's  firm,  and  on  a  different  account  from 
the  rent. 

Pearce  referred  to  one  of  the  cheques  put  in,  and  which 
bore  at  the  back  an  indorsement  by  the  defendant,  con- 
firming his  statement  that  it  was  given  as  payment  in  ad- 
vance of  the  rent. 

Coleridge  objected,  that,  though  the  eheque  was  in  evi- 
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1801.  deuce,  that  did  not  make  the  defendant's  own  indorsement 
evidence  as  against  the  testator  or  bis  executor,  it  having 
betn  made  when  the  testator  was  absent. 

Uyles,  J. — The  cheque  is  in  evidence,  and  in  evidence 
For  all  purposes.  How  can  I  prevent  the  jury  from  seeing 
anything  on  it?  What  the  indorsement  amounts  to  is 
another  question.  It  is  a  general  rule  as  to  all  such  in- 
struments* that  if  put  in  they  are  evidence  altogether,  and 
taken  as  read.  What  the  cheque  proves  is  paywtemt,  but  it 
k  impossible  for  me  to  exclude  what  is  upon  it. 

At  the  close  of  the  defendant's  case, 

Cohrifyt  said  he  did  not  dispute  that  the  payments  had 
been  made,  but  that  they  were  made  oa  account  of  the 

nratf. 

Btlxss  J. — It  k  a  question  of  apprvpri&tw*.  There  is 
a  ftrcfLural  dilScuIty :  for  the  plea  is*  that  the  payments 
were  after  the  caose  of  actioa  accrued,  L  <~>  tfbor  tie  rent 
becuae  due.  If  the  demise  were  oa&r  seal  tie  diiScwhy 
wcu  M  be  jnmtev :  a*  :c  is*  a  rare!  centnet  xay  be  varied 
iv  rarr?i\  »£  trie  r»c:  sraoe  ravaVe  :.x  *I*asee-     Or 

•.  mm 

reviaTs*  ?.?  nee-t  tYs  i'£ci!rv.  ti*  7*Va  i  rieaoei  *$  aa 
^•;<ii:cil:i'e  ieferce.  I  wt'l  ~Tsenr\r  i:e  reiirs.  "iir^  i^ive 
5?  inemi  :»  j:i*  vu«  secessirv  "■*  ri.se  tit*  if^e?.  T!:e 
^jescea  I  sJhr:  ~ea*e  ?•*  tie  jary  :Sw  w  ietier  tie  7«yiieaG* 
wer*  a.7mvri-ni^i.  a*  tie  ie-iuca  ic  i  :*  >rar*.;*  ^  tie  ac- 
ceunc  :f  ae  •**•:. 

C^ur^u*rn  *£uc  ir  vie  ur*.  c\ruoM\iiiTv£  tiuc  ier*  ami 
aee'i  ie  suoa  i^vi^wniccti,  i.ni  tM:  c  »aa  a  rise  zt 
r-.^weowiw,  jn  Viioi  tie  ie**ju\i:iiic  nust  >!  ^uc^ac  t.-j 
*w.r*er  *uc  u  tie  isseo*   i  . 

»fccr  ac  ienn  him  ti.txaftp*  j;c  "win***,  vju:u  i»w  jt*rsn*i  a 

jt*fc*ni&u&  cAu«i  )v\  *jvi  **   ■•*r"i»*>  !*«*  .^a*.    m    i:c  stir*   'hhuzpm: 

wnw>    lir*  \   T  ..tu  2i  \.  ■..  Srn:-:i    ^*m».   ^     t:\.    teCiW  it— 

C  "5-  3*K  wits*  wu*  **   v.v  a  ix    *tw   «*v*  x»i?«  >i; 

'x    3Ni*       ice  o  a*  4«t«-ftcnfc 
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Byles,  J.  (to  the  jury). — The  pica  is  to  be  considered  as        1861. 


Nash 


amended  so  as  to  raise  the  real  question ;  which  is,  whether 

the  rent  was  paid?    Or  how  much  of  it?  ». 

Gray. 

Verdict  for  the  defendant. 


WRIGHT  v.  CAMPBELL  and  anothbb. 

«  Hilary  Term, 

-A.CTION  on  a  deed,  whereby  the  defendant  had  cove-  A  plea  of  fraud 
nanted  with  the  plaintiff  to  repay  him  certain  sums  of  ^cd  means' 
money  advanced  to  one  B.  ffal"}  ty  *hl*h 

J  the  defendant 

Pleas :   1 .  Non  est  factum.  was  misled  and 

0     ._         ,  deceived  in  the 

Z.   rraud.  actual  execution 

of  the  instro- 

Huddleston  and  Barnard  for  the  plaintiff.  ment,  not  in 

any  transaction 

Robinson  for  the  defendants.  which  led  to  it. 

A  clerk  to  the  plaintiff,  an  attorney,  proved  that  the 
defendants  executed  the  deed,  and  read  it. 

Robinson  cross-examined  as  to  the  transaction  out  of 
which  the  deed  arose,  and  as  to  whether  certain  advances 
were  really  made. 

Byles,  J. — The  defendants  having  read  it,  and  executed 
it,  knowing  its  contents,  surely,  though  you  showed  the 
transaction  out  of  which  it  arose  to  have  been  fraudulent, 
yet  in  an  action  at  law,  on  the  deed,  that  would  not  be 
available  as  a  legal  defence. 

Robinson  said  he  should  prove  representations  made  by 
the  plaintiff  to  the  defendants  that  the  deed,  which  the 
defendants  did  not  understand  the  effect  of,  would  not 
bind  them  at  all. 

Byles,  J. — That  no  doubt  would  be  fraud,  if  it  goes  to 
this  extent,  that  the  defendants  did  not  really  know  what 
they  were  signing,  or  that  the  effect  of  what  they  signed 
was  misrepresented,  which  would  come  to  the  same  thing. 
But  it  would  pot  be  competent,  upon  this  plea,  to  enter 


394 


CASES  AT  THE 


V, 

Campbell 
and  Another, 


into  the  transaction  between  the  defendants  and  the  plain- 
tiff, and  to  show  that  the  money  was  not  advanced. 

Robinson  having  cross-examined  as  to  the  circumstances 
of  the  execution, 

Huddlesion  then  called  the  plaintiff. 

Robinson  cross-examined  as  to  the  effect  of  the  deed, 
which  the  witness  admitted  was  to  assign  a  certain  fund 
belonging  to  the  defendants  as  security  for  the  money,  as 
well  as  to  covenant  for  its  repayment. 

Byles,  J. — That  is  not  material,  if  the  defendants  un- 
derstood what  they  were  executing. 

Robinson  cross-examined  as  to  certain  representations 
to  B.  and  to  the  defendants. 

Byles,  J. — Is  there  any  case  since  Green  v.  Gosden  (a) 
upon  the  effect  of  this  plea  and  in  such  an  action? 

Finlason,  amicus  curia,  cited  Mason  v.  Dilchbourne  (b), 
as  cited  in  Feret  v.  Hill(c). 

Byles,  J.,  having  read  the  case,  declared  that  he  should 

rule  in  accordance  with  it;  that  the  plea  of  fraud,  in  an 

action  on  a  specialty,  was  a  kind  of  special  plea  of  non  est 

factum,  and  would  let  in  evidence  of  fraud  in  regard  to  the 

actual  execution  of  the  deed,  as  its  contents  being  misread 

or  misrepresented ;  but  that  no  other  defence,  founded  on 

the  nature  of  the  transaction  out  of  which  it  arose,  was 

admissible  or  available. 

Verdict  for  the  plaintiff. 


(a)  3  M.  &  G.  41.  There  it 
was  held  that  a  plea  of  fraud  to  a 
bill  was  not  supported  by  showing 
that  it  was  given  for  money  lent  in 
the  name  of  a  supposed  company, 
which  never  existed.  After  that 
case  it  was  held,  in  Moens  v.  Hey- 
worth,  10  M.  &  W.  147,  that,  even 
in  a  case  of  simple  contract,  a  col- 
lateral representation,  to  avoid  it  on 
the  ground  of  fraud,  must  have 


been  such  as  induced  the  party  to 
enter  into  the  contract. 

(b)  1  M.  &  R.  460.  On  a  plea 
that  a  bond  was  obtained  by  fraud, 
held,  that  evidence  was  not  admis- 
sible to  show  that  the  defendant 
executed  it  with  full  knowledge  of 
its  contents,  but  in  consequence  of 
previous  fraud. 

(c)  15  Com.  B.  597;  Canham 
v.  Barry,  ibid.,  S.  P. 
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1861. 

RUSSELL  v.  SHINN.  ^^ 

„^  Hilary  Term, 

-DECLARATION,  that,  by  an  indenture  of  apprentice-  When  an  ip- 

11  /»tx  i  ic\rs*    •  •       prentice  has 

ship  dated  the  27th  day  of  December,  1856,  it  was  wit-  absented  him- 
nessed,  inter  alia,  that  William,  the  son  of  the  defendant,  that  the  master 

did,  with  the  consent  Of  the  defendant,  put  himself  appren-  J*ec,incd  t0 

.  .     nave  any 

tice  to  the  plaintiff  as  a  carpenter  and  joiner,  to  serve  him  trouble  taken 

from  that  day  for  the  term  of  five  years ;  and  the  defendant,  described  him 
inter  alia,  bound  himself  by  the  indenture  that  the  said  "ou°h  k^ll 
William  should  during  the  term  faithfully  serve  the  plain-  not  sustain  a 

.  ^  i  plea  of  leave 

tiff,  and  would  obey  his  lawful  commands,  and  should  not  and  licence, 

absent  himself  from  the  plaintiff's  service.  Tend  fn^hi- 

Breach :  that  the  said  William  did  not  faithfully  serve  ^on  of 

J        %       damages,  and 

and  obey,  &c,  but  did  absent  himself  from  the  said  service  the  jury  can 
from  the  19th  January,  1860,  and  thence  hitherto,  whereby  real  value  of 
the  plaintiff  has  lost  the  advantages  which  would  have  |»w  *ery.lce8  UP 

»  o  to  the  time  of 

accrued  to  him  from  the  services  of  the  said  William,  &c.    action. 
Pleas:  1.  Denying  the  deed. 

2.  That  the  son  did  not  absent  himself. 

3.  That  the  son  was  absent  with  the  leave  and  licence 
of  the  plaintiff.     Issue. 

The  deed  was  entered  into  in  the  month  of  October, 
1856.     The  apprentice  left  on  the  19th  January,  1860. 

The  plaintiff  had  repeatedly,  before  then,  made  com- 
plaints to  the  father,  the  defendant,  that  his  son  was  a 
drinking,  idle,  worthless  kind  of  fellow,  whom  he  declared 
he  would  not  keep. 

The  plaintiff  called  on  the  defendant  soon  after  his  son 
had  gone  away,  as  he  said,  to  Plymouth,  to  enter  as  a 
ship's  carpenter;  and  when  the  father  asked,  '•  Is  he  worth 
fetching  back  ?"  the  plaintiff  replied,  "  No,  he  is  not  worth 
his  keep ;  let  him  have  his  fill."  The  father  offered  to  go 
after  him ;  but  the  plaintiff  said  it  would  be  no  use,  re- 
peating that  the  youth  was  not  worth  his  feed.  The  son 
never  returned. 


Shin*. 
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iStfi.  The  action  was  brought  on  the  23rd  October,  1860,  eight 

^T^^^       months  after  the  absenting. 

Russell  ° 

■».  Both  parties  appeared  to  have  expected  that  he  would 

return.  According  to  his  master's  evidence,  the  youth 
earned  24*.  a  week  for  his  master,  and  his  keep  cost  about 
half  that  sum. 

Byles,  J.  (to  the  jury). — You  must,  as  a  matter  of  law, 
find  for  the  plaintiff.  The  plea  of  leave  and  licence  is  not 
sustained.  The  action  is  not,  however,  a  dissolution  of  the 
contract  of  apprenticeship,  which  continues  until  effluxion 
of  time,  in  October  next.  The  apprentice  may  come  back 
to-morrow ;  and  the  master  cannot,  therefore,  recover  for 
mere  absenting  damages  beyond  the  time  of  the  action,  as 
he  may  in  the  case  of  permanent  injury ;  Hodsoll  v.  Stall- 
brass  (a).  The  declaration  itself,  which  states  the  plain- 
tiff's complaint,  is,  that  the  apprentice  absented  himself 
"  thence  hitherto."  The  plaintiff  cannot  recover  damages 
up  to  the  end  of  the  term,  but  only  for  the  period  from 
the  absenting  to  the  bringing  of  the  action.  But  if  the 
plaintiff  afterwards  assented  to  the  absence,  you  can  give 
no  damages  from  the  time  of  such  assent.  And  in  any 
view  you  may  consider  what  was  the  value  of  the  ap- 
prentice's services,  which  might  be  the  difference  between 
his  earnings  and  his  keep.  As  to  that,  however,  you  must 
look  to  the  whole  of  the  evidence,  and  especially  to  what 
the  plaintiff  said  before  and  soon  after  the  absenting,  and 
say  what  was  the  real  value  of  such  an  apprentice  as  he 
described. 

Verdict  for  the  plaintiff,  damages  one  farthing. 

Joyce  for  the  plaintiff. 

Parry,  Serjt,  and  Gibbons,  for  the  defendant. 

(a)  11  A.  &E.  301. 
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COX  v.  MATHEWS.  J^j 

.AiCTION  by  an  apprentice  against  his  master.  Hilary  Term. 

The  first  count  was  as  to  the  deed  of  apprenticeship.        tice,  whose 
Breach  :  that  the  defendant  did  not  instruct.  ™ST'8  ^ 

nesg  lies  in 

Second  breach  :  that,  during  the  fourth  year  of  the  term,  precious 
two  weekly  sums  became  due  under  the  deed,  which  were  stantly  lying 

«,%*  ««,*J  about,  is  hi 

DOt  Pa,d'  habitual  thief, 

Second,  third,  fourth  and  fifth  counts,  complaining:  of  as  the  master  may 

1  °  discharge  him ; 

many  slanders,  charging  the  plaintiff  with  different  acts  of  and  charges  of 

•  i_    r.  i  ,,  .,  .   r  theft  made  to 

theft,  and  generally  as  a  thief.  his  father  will 

Pleas:   1.  (To  the  first  count.)  Denying  the  breach.         be  privileged, 

x  'jo  but  ihe  master 

2.  (To  the  same,  as  to  theirs*  breach.)  That  during  the  will  be  liable 
time  mentioned  therein  the  plaintiff  absented  himself  from  false  charges 
the  defendant's  place  of  business,  where  he  was  bound  to  "2^^° * ur 
attend  and  be  instructed  by  the  defendant,  and  so  pre- 
vented the  defendant  from  instructing  him. 

3.  (To  the  counts  in  slander.)  Not  guilty ;  and  that  the 
words  spoken  were  and  are  true.     Issue. 

Shee,  Serjt.,  and  Q.  Francis ,  for  the  plaintiff. 

Parry }  Serjt.,  and  Kenealey,  for  the  defendant. 

On  the  29th  June,  1857,  the  plaintiff  put  himself  ap- 
prentice to  the  defendant  as  a  watch-case  maker  for  seven 
years  from  that  date. 

From  the  nature  of  the  business,  gold  was  continually 
lying  about. 

On  the  12th  November,  1860,  the  defendant  gave  the 
plaintiff  a  part  of  a  gold  watch-case  to  take  to  a  person; 
and  the  plaintiff,  when  he  returned,  said  he  had  lost  it. 
The  defendant  then  charged  him  with  stealing  it,  dismissed 
him,  and  made  the  other  charges  mentioned  in  the  counts 
for  slander. 

The  plaintiff's  father  saw  the  defendant,  and  the  charges 
were  repeated  to  him ;  the  other  charges  were  then  for  the 
first  time  mentioned  to  him  by  the  defendant,  though  the 
instances  alleged  went  back  to  the  first  year  of  the  term. 

VOL.  II.  E  E  p.p. 


tfi* 


** 


•■§*T-9 


fnnut  *r  iu*  ciarxjs*  ir  marine  vw  n  lie  iaais*  -  mc 
vi  ftu^*  v£2hmux*  tut  oemicmr  isn  nfnrumff  1iaL  oi 

Tut  patnrrF  vise  *2iI*&L.  mil  i*en«£  uk  suarp*^ 

S&ttU*^  vf  ^l*^Tt  fcl*£g*^    1L  lift  {£JUl£fc  UL  fiflUilft? .  HUE  fctafr 

a*  y„  -lie  wvaeu-'jki&i  viu^L  vfc*  wc  ufanirotpi  spsonraily 

fstiA*.  J„  irjg&i  zutn  wes*  fof  ranri?g»  rf  Aeh  i& 
<m^»vi ..  vn:  i«  tue  *»«**L-e**fc- 

I'vrry.   «*";*-»   drf>*jf    11*6    dtferidlg^  ■    hXti   W2VL  2Xil£>  off 

l£*  £**,  }  ,  h*ssg**ten  ua!  tbsrs:  *j*:ijh  be  i  piea  to  the 
trA/yl*  c«d*/*ioz.,  %ecu*%  xp  all  si  zn&aicts  of  theft,  and 
**v;%  *  pie*  »as  a*tMff*5ii«gJj  atdddd:  tL^agi 

V<*e,  Vrrjt ,  <£j/x?jt£.  a*  h  m)git  lead  u  *x*sagale  and 
;*y;;V:  tie  <i*faxAztfL  h  vrUjC*^e§  t&  crrre  Lome  a  chaise  of 
fci'/*,y,  «fj>;b  they  had  i>ci  ioteifded  at  the  lrbl  to  persist 
;«;  but 

Ytti.t*,  }.,  said  that  could  cot  be  fairly  urged  in  this 
ca**,  a*  it  clearly  appeared  that  the  charge  of  stealing  the* 
*rat/;h'Ca*e  had  been  made  a/  Mr  tint  (o). 

At  th';  dote  of  the  case,  the  eridenee  as  to  all  the 
charge*  renting  on  the  testimony  of  the  defendant  or  his 

»OfJ, 

Uyukb,  J.  (to  the  jury). — On  all  the  counts  the  sub- 
stantial '{Motion  now  is,  whether  the  charges  of  felony  are 
true.     If  any  of  them  are  false,  then,  from  the  nature  of 

(a)  H<?<?  Jsynn  v.  Comer,  ante,  p.  notice  what  charges  would  be  relied 

*1\\.    7\\*i  gwral    form    of   the  on;  but  the  witnesses  were  all  in 

\t\i-M  misfit  have  prejudiced  tbe  dc-  Court 
fcfulanl,  perhaps,  in  not  giving  him 
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the  case,  and  the  fact  that  they  rest  so  much  on  the  testi- 
mony of  the  defendant,  great  discredit  will  be  cast  on  the 
others. 

If  the  plaintiff  was  in  the  habit  of  stealing,  as  the  de- 
fendant alleges,  the  defendant  would  not  be  bound  to  have 
him  in  his  shop  to  instruct  him,  as  there  was  gold  lying 
about,  and  constant  opportunities  of  stealing.  The  case 
for  the  defendant  is,  that  the  plaintiff  was  an  habitual  thief, 
and  had  been  so  for  years. 

The  statements  to  the  father  would  be  privileged ;  not 
so  as  to  third  parties. 

On  the  count  for  not  instructing  and  not  paying  the  two 
weekly  sums,  the  damages  would  not  probably  be  severe ; 
but  the  real  question  of  damage  is  on  the  counts  for 
slander,  on  which,  if  you  find  for  the  plaintiff,  you  will  do 
well  to  give  large  damages. 

Verdict  for  the  plaintiff,  200/.  (a). 

(a)  The  amount  claimed. 


1861. 


Hilary  Term. 

Where  goods 
are  hired  at  a 
certain  rate  per 
month,  and  are 
to  be  returned 
"  whenever  de- 


LEADER  AND  ANOTHER  V.  RHYS. 

Jb  IRST  count :  detinue  for  two  piano-fortes. 

Second  count :  money  payable  for  hire  of  goods,  &c. 
Pleas:  1.  (To  first  count.)  Non  deiinet. 

2.  Not  possessed. 

~»        '_,__,  n     i   >       n  ti       manded,"  the 

3.  As  to  6/.  10^.  6a.,  part  of  claim  for  money  payable,  owner  may  dc- 
payment  into  Court.  taclfi*  hS 

4.  To  residue,  never  indebted.  middJe  of  a 

month,  and,  on 

Replication,  joining  issue  on  first  and  second  pleas,  and  refusal  to  re- 
taking money  out  of  Court  in  satisfaction  on  third  plea ;  maTmTinde- 
nolle pros,  as  to  fourth  plea.  ^"ndetinue, 

The  particulars  under  the  money  count  claimed  6/.  10s.  6d.  damages  are 

onlv  recover* 

for  hire  of  pianos,  ice.  to  the  8th  December  last.  able  for  the 

_  _,     .  .    _     _-  „      „        .         ,    .     ./y»  detention  prior 

Parry,  Serjt,  and  L.  Kelly,  for  the  plaintiff.  to  the  issuing 

of  the  writ. 
Any  subsequent  detention  must  be  made  the  subject  of  a  second  action. 

be2 


+0  'SdUBt:  JT"  T21   iTTDT 


^  %mr^*B*g?amxM0xz  juc  jurpsz  ubhus-  i   let  inmrria- 

*9»Cti*M:     4UC     &ft     Ulrt*:     EC     Ifc  <*!.     L*2IOEE:    J*jft.        Tile 

U2*c#*mx  xx.   fear  us*  j|g*ga»  iv  nt  jes:  vtsk  nfc  b 
*>    U^  y-iovfr.  J  V*^^  3x»-    ts:   tie  -»ry-  or. 

J^lfe        JVC*   .         t»-£ 

*  jfcwsrt***  ^i  firr*:  mm  gffigR.  LAit-r  e  LssL  if  ~~ 

*#i*fH .  <-frOiMH%»  t/  *anrs**£t  fucl  vril  ie  "»«t|w  n  ant 
4*t#ft ,  «*£  /  lot&rtuim  n  osti^r  -tie  xamn  cuaesssr  Hex 
+0Hp  4***t*f  r  tr  %\  iwsr  url**r  nu«\ 

*  Se^M"  1.  Stasia.  Ijs. 

If'iia  J4i^2*,  *  i-t  *iu»:  zssxiSicxL    :r  iiii  minis-,  fc..  «is 
^itcfeji,-  **f*  »-«*  f-vxn&aist  jl  t  :o:i  nrmssciur  ir  Dims 

iV  *4*  444+u£*z&  is,  f  *terr,  *«  wren,  Vi^  it*  ic*-<£S£C  lo  do 

H*t'*H*tts%  l*.*u  fjwti  ti>«r  %l^i*<i  fe=v£  fie  zm=i  oc  the  fol- 
i//WM*%  4nyf  vhvjt  th*y  &A.  T:sz  d^«idii:t,  howerer, 
ft4*t*A  is,  W*w  u\9  tint  ihwj§,  a'fegicg  thit  he  had  hired 
i\**m  V/f  Ihtw,  ms/ftthf.  Upon  this  the  present  action  was 
trf'/f#gfft;  tf»^?  writ  faring  if«ue*J  on  the  10th  December.  Oq 
lU*  Ut  Jutmkty  the  defendant  returned  the  pianos,  stating 
ibftt  th^r  thr^  month*  had  then  expired  (the  defendant,  as 
Wft#  ftfippottd, reckoning  the  time  as  lunar  months,  but  plain* 
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tiffs  reckoning  it  as  calendar).    The  6/.  10s.  6d.  cl&iined  in  18GI- 

the  particulars  included  the  hire  to  8th  December,  and  leader 

also  the  balance  of  a  former  account.  an(l  Anothcr 

One  of  the  plaintiffs  was  examined,  and  deposed  that  Rhys. 
nothing  was  said  at  the  time  of  hiring  as  to  its  being  for 
three  months,  or  for  any  other  definite  term. 

Byles,  J.,  intimated  that  the  question  appeared  to  be 
purely  one  of  damages,  the  pianos  having  been  given  up, 
and  that  the  amount  could  only  be  nominal ;  viz.,  for  the 
interval  between  the  8lh  December,  the  date  of  the  writ, 
and  the  10th,  when  they  were  given  up. 

Collier  asked  for  a  nonsuit;  submitting  that  the  hiring, 
if  not  for  three  months  certain,  was  from  month  to  month; 
that  the  payment  of  the  first  month's  hire  in  advance  made 
it  so,  and  that  the  hiring  could  not  be  put  an  end  to  in  the 
middle  of  a  month,  which  he  contended  the  plaintiffs  had 
endeavoured  to  do. 

Parry,  Serjt.,  and  L.  Kelly  argued,  1st,  that  the  written 
undertaking  must  be  taken  as  decisive  of  the  terms  of  the 
hiring;  that  it  clearly  gave  plaintiffs  an  unfettered  power 
of  putting  an  end  to  the  contract  at  any  time,  at  all  events, 
at  any  time  after  the  expiration  of  the  first  month ;  that 
the  case  was  analogous  to  that  of  contracts  between  master 
and  servant,  in  which  a  power  to  determine  the  service 
might  be  exercised  in  any  part  of  the  year  (a);  that  by  the 
usage  of  the  piano  trade  (if  evidence  thereof  were  admis- 
sible), contracts  of  hiring  were  determinable  at  any  time: 
that  the  defendant,  by  claiming  to  hold  the  goods  for  a 
longer  term  than  they  were  hired  for,  entitled  the  plain- 
tiffs to  determine  the  bailment  instanter;  and  that  the 
pianos  had  actually  been  sent  for  at  the  expiration  of  the 
second  month. 

(«)  Aliter,   in    general,    as    to  tinctions,  Doe  d.  King  v.  Grafton, 

power  to  determine  a  tenancy  by  18Q.B.496;  S.  C.21  L.J.(N.S.)> 

notice  to  quit,  see  cases  cited  in  Q.  B.  276. 
Cole  on  Ejectment,  31 ;  see  dis* 
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1861.  2ridly.  As  to  the  damages.    The  plaintiffs  are  entitled 

^^^^  not  only  to  damages  for  the  two  days'  detention  between 
and  Another  the  8th  and  10th  December,  but  also  for  the  subsequent 
Rhys.  detention  until  the  goods  were  given  up.  This  case  does 
not  come  within  the  ordinary  rule  which  limits  damages  to 
matters  arising:  before  the  commencement  of  the  action. 
The  action  of  detinue  is  substantially  for  the  recovery  of 
the  goods  themselves,  and  contemplates  a  detention  con- 
tinuing subsequently  to  the  writ,  the  plea  being  in  the 
present  tense  non  detinet;  and  the  damages  are  merely 
accessory.  The  damages  in  detinue  for  goods  are  similar 
in  their  nature  to  interest  for  the  detention  of  a  debt,  which 
is  always  allowed  to  be  recovered  down  to  the  time  of 
trial  (a).  The  case  of  Williams  v.  Archer,  in  error  (6),  shows 
that  it  is  the  practice  in  assessing  damages  in  detinue  to 
take  into  consideration  matters  which  have  occurred  pend- 
ing the  action  (c).  It  is  believed  that  it  is  the  practice  in 
detinue  to  give  damages  down  to  the  time  of  trial ;  at  all 
events,  there  is  no  established  practice  the  other  way,  and 
it  would  be  much  more  convenient  that  the  whole  damages 
should  be  recovered  in  one  action,  so  as  to  avoid  the  ne- 
cessity of  bringing  another.  No  instance  of  any  such  second 
action,  however,  has  been  found,  which  is  strong  evidence 
that  the  practice  has  been  to  recover  all  in  one  action,  and 
that  the  plaintiffs  have  no  further  remedy. 

Collier  replied,  and  did  not  call  any  witness. 

Bylbs,  J. — Evidence  of  usage  is  not  admissible;  but  I 
am  of  opinion  that,  upon  the  terms  of  this  undertaking,  the 
plaintiffs  had  the  power  of  claiming  back  the  pianos  at  any 
time,  whether  in  the  middle  of  a  month  or  not.  As  to  the 
damages,  the  plaintiffs  cannot  recover  for  the  detention 
subsequent  to  the  date  of  the  writ.     Therefore  the  jury 

(a)  See  Robinson  v.   Bland,  2  (r)  See  also  Crovfitld  v.  Suchf 

Burr.  1086.  8  Exch.  159;  S.  C.22  L.J.  (N,  S.) 

(6)  5  C.  B.  318 ;  S.  C.  17  L.  J,  Exch.  65. 
(N.  S.)  C.  P.  82. 
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must  only  give  nominal  damages.    The  plaintiffs  will  here-  1861. 

after  have  an  opportunity  of  objecting  to  this  ruling;  but,  ^^ 

.Leader 

as  the  subsequent  damages  are  so  small,  the  case  ought  and  Another 

not  to  be  carried  any  further.  Rhys. 

Parry,  Serjt. — The  plaintiffs  will  not  do  so. 

Verdict  for  the  plaintiffs,  damages,  1*. 


Coram  Pollock,  C.  B. 

BERRI    V.    HOWARD.  Michaelmas 

jt  Term, 

.A.CTION  by  the  master  against  the  father  on  a  deed  of  In  an  action  on 
apprenticeship,  whereby  the  son  was  bound  apprentice  to  shipped, IC6" 
the  plaintiff  for  seven  years  from  the  1st  of  January,  1855.  Kuin8tt!he 

Breach  :  that  the  son  did  not  faithfully  serve,  but  during  breach  being 
the  term  unlawfully  absented  himself,  and  lias /row  thence  absented  him- 
hitherto  remained  absent  from  the  service  of  the  plaintiff,     piato^^ 

Pleas:  1.  That  there  was  no  such  breach  as  alleged.        only  recover 

....  .  damage  for  the 

2.  That  the  plaintiff,  until  the  alleged  absenting,  treated  loss  of  service 

.i  .•  ..i  .  «.        .    .      ..  ,  up  to  the  time 

the  apprentice  with  great  cruelty,  injustice  and  oppres-  ofaction. 
sion,  and  falsely  and  maliciously  accused  him  of  divers  .And  *hfe  actlon 

.  J  J  1S  not  for  an 

felonies,  and  abused,  assaulted  and  beat  him,  and  spoiled  alleged  wrong 
his  work,  and  thereby  designedly  excited  in  his  mind  a  c.  L.  P.  Act  of 
feeling  of  hatred  and  dislike,  with  the  purpose  of  causing  J*^i£ 3*' M 
him  to  absent  himself  from  the  service,  whereby  and  solely 
by  means  whereof,  and  without  the  default  and  against 
the  will  of  the  defendant,  the  son  absented  himself,  which 
is  the  alleged  breach.     Issue. 

Hawkins  and  Quain  for  the  plaintiff. 

Price  for  the  defendant. 

The  plaintiff,  the  master,  being  called,  stated  that  the 
apprentice  had  spoiled  a  great  deal  of  work,  and  had  been 
in  the  habit  of  absenting  himself  during  hours  of  work; 
that  eighteen  months  before  his  last  absenting  himself,  he 
would  have  been  brought  up  before  a  magistrate,  but  that 
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Berri 

17. 

Howard. 


his  mother  begged  him  off;  that  when  he  went  away  he 
was  earning  12s.  or  \5s.  a  week,  and  that  his  labour  was 
worth  more  than  25s.  a  week,  including  that  which  was 
allowed  him  as  his  own  earnings.  That  he  went  away  on 
the  30th  June,  1858,  and  had  not  returned;  and  that  the 
plaintiff  had  inquired  for  him  at  his  parent's  without  success. 
The  action  was  brought  in  August,  1858(a). 

Price,  for  the  defendant,  called  no  witnesses. 

Pollock,  C.  B.  (to  the  jury). — This  is  an  action  very 
rarely  brought,  though  no  doubt  it  strictly  lies.  The  plain- 
tiff cannot  recover  except  for  the  absence  from  1st  June 
to  August,  and  for  that  short  period  the  jury  may  consider 
what  was  the  real  value  of  the  boy,  and  may  give  nominal 
damages.  No  doubt  there  is  iio  defence ;  but  the  damages 
are  for  you. 

Verdict  for  the  plaintiff,  damages  one  farthing. 

Price  applied  to  his  Lordship  to  certify,  under  the  Com- 
mon Law  Procedure  Act  of  1860(6),  to  deprive  the  plaintiff 
of  costs,  as  the  action  was  in  substance  one  of  tort;  but 

Pollock,  C.  B.,  refused,  saying  it  is  strictly  in  contract. 


(a)  It  stood  for  trial  at  Michael- 
mas Term,  1858,  but  had  been 
delayed  by  a  commission  on  the 
part  of  the  defendant  to  examine 
one  son  in  India,  whither  he  had 
gone  with  a  regiment  in  which  he 
had  enlisted,  and  the  commission 
had  been  enlarged  until  the  son  had 
returned  to  England. 

(6)  When  the  plaintiff  in  any 
action  for  an  alleged  wrong  re- 
covers by  the  verdict  of  a  jury  less 
than  five  pounds,  he  shall  not  be 
entitled  to  recover  from  the  defend- 
ant any  costs  whatever  in  respect 
of  such  verdict .  .  .  "can  the  Judge 
•  .  .  shall  immediately  afterwards 
certify  »  .  .  that  the  action  was  not 


really  brought  to  try  a  right  beside 
the  mere  right  to  recover  damages; 
and  that  the  trespass  or  grievance 
in  respect  of  which  the  action  was 
brought  was  not  wilful  or  mali- 
cious ;  and  that  the  action  was  not 
fit  to  be  brought."  It  has  been 
thought  that  these  words  are  not 
capable  of  a  judicial  construction, 
but  the  above  case  affords  an  apt 
illustration  of  their  meaning,  viz., 
that  the  action  is  for  an  alleged 
wrong,  which  turns  out  to  be  mere 
legal  and  technical  wrong  without 
any  substantial  damage,  nor  any 
intentional  injury,  nor  any  neces- 
sity to  try  a  right.  As  to  the  words 
"alleged  torongs,"  some  light  is 
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thrown  on  their  construction  by 
f.  74  of  the  C.  L.  P.  Act,  1852, 
"  whereas  certain  causes  of  action 
may  be  considered  to  partake  of  the 
character  both  of  breaches  of  con- 
tract and  of  wrongs,"  &c.  That 
clause  refers  no  doubt  to  actions  for 
breach  of  general  duty  as  against 
carriers  or  bailees  (sec  cases  cited 
in  Courtnny  v.  Eric,  10  C.  B.  73). 
And  hence  it  seems  to  follow,  that 
the  "  alleged  wrong,"  in  the  clause  of 
the  Act  of  1 860,  may  mean  a  breach 
of  duty,  and  not  merely  as  in  the 
3  &  4  Will.  4,  c.  42,  s.  2,  as  to 
executors  a  "  wrong  committed" 
which  means  a  tortious  act,  for 
which  reason  probably  the  above 


clause  does  not  say  "  action  for 
any  tortious  act."  And  there  may 
be  acts,  as  commissive  waste,  by  a 
tenant,  for  which  the  defendant 
would  be  liable  in  case,  notwith- 
standing a  contract,  even  by  deed 
(Burnett  v.  Lynch,  5  B.  &  C.  589); 
so  of  an  action  for  seducing  away 
an  apprentice  or  other  servant  (see 
Lumley  v.  Gye,  22  L.  J.t  Q.  B. 
463\  But  in  an  action  like  the 
present,  merely  for  the  net  of  an- 
other person  for  whom  the  defend- 
ant has  become  responsible,  which 
can  only  be  by  contract,  of  course 
the  action  is  in  no  sense  for  wrong, 
i.  e.  for  a  wrong  of  the  defendant. 
Vide  ante,  p.  284,  n.  (c). 


18G1. 


Berri 

V. 

Howard. 


Coram  Martin,  B. 
COBBETT  v.  WOOD  and  others. 

jLRESPASS  and  false  imprisonment. 

Plea  :  justifying  under  a  writ  of  ca.  sa.,  sued  out  upon  a 
judgment  at  the  suit  of  Jive  persons  named.     Issue. 

The  plaintiff  having  proved  the  arrest, 

The  defendants  produced  a  copy  of  a  judgment,  certified 
by  the  Master,  purporting  to  have  been  obtained  at  the 
suit  of  the  five,  and  to  be  for  costs  of  a  nonsuit  in  an  action 
by  the  present  plaintiff;  and  then  put  in  an  order  by  Hill, 
J.,  to  amend  the  nisi  prius  record ;  instead  of  which,  the 
now  defendants,  not  having  the  nisi  prius  record,  had 
amended  the  judgment  roll. 

Martin,  B.,  held  this  sufficient,  and  directed  a 

Verdict  for  the  defendants* 


Hilary  Term. 

An  order  to 
amend  the 
entry  on  the 
nisi  prius  re- 
cord, &c,  held, 
to  authorize 
an  amendment 
of  the  judg- 
ment  roll,  the 
judgment 
being  for  the 
defendants 
(upon  a  non- 
suit),  and  they 
not  having  the 
nisi  prim  re- 
cord. 
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18CI 

wv-J      UUTLEDGE  v.  THE  LOCAL  BOARD  OF  HEALTH 

FOR  FARNHAM. 

iiiUtry  Term,     fw^ 

on  a contract  1  HE  declaration  (dated  20th  October,  1860)  stated  that 
iieaJtii  to    °      by  an  agreement  sealed  with  the  defendants'  seal,  and  duly 

eu?r!t?fff  «u  made  and  entered  into  lhc  30th  September,  1868,  between 
engineer,  about  the  plaintiff  and  the  defendants,  the  plaintiff  covenanted  to 

and  pay  him  '  complete  plans  for  a  system  of  drainage  for  the  Farnham 
^Hatan^he  <"8l"ct>  an(l  act  as  surveyor,  &c.  in  and  about  the  neces- 
underuking  to  gary  works ;  and  would,  so  far  as  in  him  lay,  carry  out 

do  hi*  beat  to  . 

complete  the  and  complete  the  whole  of  the  said  works  within  two  years 
that  period1—  ^rom  *^e  'st  October  next.  And  it  was  covenanted  on 
iM49  that  they  the  part  of  the  defendants   that,  provided  the  plaintiff 

were  not  liable  J  *  r 

for  refusing  to    should  perform  all  the  covenants  on  his  part,  they  would 

carry on^hc  Pay  to  him  ^'  on  ^'le  'st  °f  *'1C  months  of  January, 
works  beyond    April,  July  and  October  in  each  of  the  said  two  years: 

that  tune,  even  . 

though  the        and  also,  but  only  in  the  event  of  the  whole  of  the  scheme 

delav  was 

caused  by  their  being  completed  on  or  before  the  1st  October,  1860(a),  and 
Ihcy  MyingUh'  not  otherwise,  then,  on  such  completion,  that  they  would 
him  the  whole    pav  him  such  further  sums  as  should  make  up  500/. 

500/.;  nor  are  r 

they  liable  for        General  averment  of  readiness,  &c,  and  that  all  things 

any  extra  work  #  ° 

not  contracted    have  happened   to  entitle  the   plaintiff  to  maintain  the 
y  action.     And  although  the  plaintiff  commenced,  &c,  and 

was  ready  and  willing  to  conduct  the  completion  of  the 
same,  yet  the  defendants  did  not,  nor  would,  allow  the 
plaintiff  to  carry  out  the  said  works,  but  prevented  him 
from  so  doing,  and  wrongfully  dismissed  him  from  his  said 
employment  while  he  was  employed  in  so  doing  (&).  And 
the  defendants  did  not,  nor  would,  pay  to  the  plaintiff  the 
said  sums  of  money  in  and  by  the  said  agreement  provided ; 
and  although  by  their  wrongful  acts  and  conduct  and 
default,  without  any  fault  or  default  of  the  plaintiff,  the  de- 
fendants prevented  the  whole  of  the  said  works  from  being 

(«)  This  action  was  commenced  (6)  No  averment  that  the  two 

before  thcrt  as  would  appear  from      years  from  1st  October,  1858,  bad 
the  record  and  the  writ.  not  elapsed,  scd  vide  supra. 
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completed  on  or  before  the  1st  October,  1860,  yet  the  de-        1861. 
fendants  did  not,  nor  would,  on  or  since  the  said   1st     S^^^ 

J  Rut LEDGE 

October,  1860,  pay  to  the  plaintiff  the  said  further  sum  by  ». 

.i  .  ,  .  .11  The  Local 

the  said  agreement  provided.  Board  of 

Second  count,  for  work  done,  &c.  ^vtllul™ 

Pleas:  (To  the  first  count.)  1.  That  the  defendants  did 

not  covenant  as  alleged. 

2.  Denying  the  breaches,  as  alleged. 

3.  As  to  the  residue  of  the  declaration,  never  indebted, 
except  as  to  55/.  85.  3d.  paid  into  Court. 

Hawkins  and  Needham  for  the  plaintiff. 

Knowles  and  Coleridge  for  the  defendants. 

The  plaintiff  had  been  paid  such  sums  of  money  as, 
with  the  sum  paid  into  Court,  made  up  the  500/.  He, 
however,  claimed  for  a  certain  amount  of  work  ultra  the 
original  contract,  as  well  as  damages  for  not  having  been 
permitted  to,  or  for  having  been  prevented  from,  com- 
pleting the  work ;  but 

Martin,  B. — On  any  construction  of  the  contract  it  is 
clear  that  the  plaintiff  was  not  entitled  to  be  retained 
beyond  the  two  years  (a),  nor  to  claim  beyond  the  500/. 
And  as  to  the  extras,  the  board  could  not  bind  themselves 
without  deed  (b) ;  and  the  very  mischief  to  be  guarded 
against  is  such  charges  for  extras.     There  must  be  a 

Nonsuit  (c). 

(a)  See  Dunn  v.  Sayle>  5  Q.  B.  ( Worthing  Board  of   Health),  4 

685,  and  Aspdin  v.  Austen,  5  Q.  B.  C.  B.,  N.  S.  576. 

671.  (c)  Thereupon  the  parties  agreed 

(6)    See     Freud    v.     Dennett  to  terms. 
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1861. 

Coram  Bramurell,  B. 
TOPPING  r.  BULL. 

Hilary  Term.     — - 

An  agreement    JlHE  declaration  stated  that,  on  the  21st  October,  1858, 

with  an  auc-       .  ...  .  ti*>/r*  i  *»    i 

tioneer,  in  a  in  consideration  that  the  plaintiff,  at  the  request  of  the 
employinffhim  defendant,  would  obtain  for  the  defendant  an  advance  of 
to  sell  goods  in  150/.  on  a  bill  of  exchange,  accepted  by  the  defendant  and 

consideration  .  . 

of  an  advance  drawn  by  the  plaintiff,  the  defendant  promised  to  and  agreed 

him  :—///</,  with  the  plaintiff  to  employ  him  to  sell  certain  fixtures, 

nouupable  ^  furniture  and  effects,  and  to  pay  him  a  commission,  &c, 

lified  by  any  and  that  the  plaintiff  might  retain  out  of  the  proceeds 

condition,  as  to  1^r.I  ,,..  . 

t/me,  to  be  im-    150/.  to  pay  to  one  Dixon,  who  had  made  the  advance, 
prfoimurletten.      Averment:  that  the  plaintiff  obtained  the  advance  and 
Held,  also,      was  always  ready  and  willing:  to  sell  the  fixtures,  &c,  and 

within  the  .      '  .  . 

exemption  in  performed  all  things,  and  all  things  happened  to  entitle 
as  "  relating *to  n*m  to  be  employed  to  sell,  &c. 

Loods "  °f  Breach  :  that  the  defendant  did  not,  nor  would,  employ 

the   plaintiff  to  sell,  Sec,  but   employed   other   persons, 
whereby  the  plaintiff  lost  his  commission. 

Pleas :  1.  That  the  defendant  did  not  promise  as  alleged. 
2.  That  the  plaintiff  did  not  obtain  for  the  defendant 
the  said  advance,  &c. 

Mellor  and  Raymond  for  the  plaintiff. 

Lush  and  Brawn  for  the  defendant. 

The  action  was  brought  on  the  letter  addressed  by 
the  defendant  to  the  plaintiff  (an  auctioneer)  on  the  21st 
October,  1858,  to  the  effect  stated  in  the  declaration.  This 
was  delivered  and  retained  by  the  plaintiff.  It  was  un- 
stamped. At  the  first  trial,  before  Pollock,  C.  B.,  this 
was  objected  ;  but  it  was  held  that  the  agreement  was 
within  the  exemption  "  relating  to  the  sale  of  goods"  (a). 

The  letter,  dated  21st  October,  was  put  in,  and  the  em- 
ployment of  other  persons  to  sell.     On  cross-examination 

(a)  Stmthgatc  v.  Bohn,  16  M.  &  W.  34. 
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it  appeared,  that  on  the  6th  October,  the  plaintiff,  an  auc-         1861. 
tioneer,  wrote  to  the  defendant — 

"  If  you  should  think  fit  to  entrust  me  with  the  manage- 
ment of  the  sale,  &c,  &c,  and  if,  pending  the  preparation 
for  it,  300/.  will  be  of  any  use,  you  can  have  it." 

On  the  14th  October  the  plaintiff  wrote  to  the  defend- 
ant's agent: — "Mr.  Bull  wanted  an  advance  of  150/.  I 
shall  have  plenty  of  funds  in  a  week ;  meantime  I  can  get 
him  an  advance  from  a  friend  by  my  drawing  on  him." 

Afterwards  the  plaintiff  wrote : — "  I  have  seen  my  friend, 
and  can  have  an  advance  of  150/.  till  the  house  is  sold, 
in  one,  two  o"r  three  months/'  &c. 

On  the  18th  October  the  defendant  had  written  to  the 
plaintiff  thus : — "  I  have  just  seen  another  party,  and  can 
have  an  immediate  advance  of  150/.,  or  even  more,  until 
such  time  as  the  sale  comes  off,  that  is,  one,  two  or  three 
months'9 

And  one  Dixon  made  the  advance  accordingly. 

And  on  these  letters  the  Chief  Baron  had  directed  a 
nonsuit,  which  was  set  aside. 

A  letter  from  Dixon,  of  the  24th  December,  ran  thus : — 
"  When  you  called  upon  me  with  Mr.  Topping,  and  I  made 
the  advance,  it  was  upon  the  clear  understanding  that  the 
sale  should  not  be  postponed  for  more  than  a  month  or  six 
weeks." 

Dixon  was  called  for  the  plaintiff,  and  stated  that  this 
was  the  utmost  delay  that  was  to  have  been  allowed. 

The  plaintiff  obtained  an  advance  of  150/.  for  the  de- 
fendant from  one  Dixon,  the  defendant  giving  a  bill  for  the 
amount,  payable  on  demand. 

In  consequence  of  a  delay  in  the  sale  for  two  months, 
Dixon  wrote  to  the  plaintiff;  and,  not  having  received  pay- 
ment, caused  the  bill  to  be  presented  in  January,  when  it 
was  paid  by  the  defendant. 

In  the  ensuing  spring  the  plaintiff  discovered  that  the 
conduct  of  the  sale  had  been  entrusted  to  other  auctioneers, 
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2*61-        and  claimed  his  commission  of  fire  per  rent,  ca  the  sua  of 

Tom*c      3/280/.,  the  amount  realized,  riz.  I6it 


*  that  half  the  property  sold  was  not  included  is  tike  ag 


ment  and  now  sued  upon,  and  that  the 
won  Id  have  occupied  the  plaintiff  a  month :  the  rasae  of 
his  time  beinz  estimated  bv  him  at  32.  3s.  a  dsr.  which 
would  come  to  72/. 

The  case  for  the  defendant  was,  that  he  mjMsi  the 
loan  until  the  sale,  a  ben  it  could  be  paid  out  of  the  pro- 
ceeds, but  that  Dixon  would  not  wz.it;  and  that  the  de- 
fendant had  to  obtain  the  moner  from  the  auctioneers  who 

m 

were  employed,  and  who  had  stipulated  that  they  ifcrnH 
have  the  sale. 

At  a  former  trial  before  Pouocc,  C.  R.  it  was  con- 
tended that,  br  the  construction  of  tbe  lettew,  the  o»- 
tract  w  as  as  contended  by  tbe  defendant :  and  his  Load- 
ship  being  of  that  opinion,  directed  a  nonsuit,  which  had 
beeij  bet  aside ;  and  now 

BiiXwiLL,  B.,  directed  the  jury  that  there  was  a  cose- 

p"*:*  extract  \l  tbt  letter  of  the  21  rt  October,  an  which 
iMr:*  *j'p«L;ed  :o  have  been  a  cause  of  action  by  the  d»- 
eaLpj'^vnjii:!  of  the  plaintiff:  directing  them,  as  to  damage., 
tr;t:  iut  rt:  ce  of  time  be  would  have  beer,  enraged  should 
be  decus-tdd. 

Verdict  for  the  prfcintifi,  4Ci 


Coram  Wilde,  B. 
BIKKER  r.  BEESTON  ato  othtes. 
£  '^*niusir.  it  X  RES  PASS,  arainst  Beeston,  Gree^,  Barrier,  Harris  and 

vrvnuMML  feu-      ,*,  _  "  "  _ 

mr  u  .ivwti*;      f^iaw.  lor  entering  a  bouse  (a  .„  >  a  J .  Wmterton  Place, 
war  i.  ■r-r.  vf  phrj.  Vjj^  Chelae*,  and  remcrinc  tbe  TtlaintdTs  rood*. 

,tuajnx**nr  it 


Hi*an  7V-». 


Mtffc  ib  irrnpua:   **-^  .jnnu~L.  eiiiier  ui«der  x.  j.iet  -"n.:  iik   niti.Mif  ww  iuc  poflewd.  or 
v.-*r.  t  nun  part*  cjk  m.  u  pi  nru  prwof  nf  tbt  tidt  riiin.  viiici  >it  r«serrv»L  il  tht  anion 
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Pleas  (by  the  defendant  Bartley,  an  attorney,  in  person,         1861. 
and  by  the  other  defendants,  by  him  as  their  attorney) :  1. 
Not  guilty.  ~  v. 

2.  Not  possessed.  an/wiL 

3.  That  Beeston  was  lawfully  possessed  of,  the  plaintiff 
unlawfully  on,  the  premises,  and  that  he,  and  the  others 
in  his  aid,  removed  him. 

4.  (Similar  plea.)  Laying  the  possession  in  one  Calvert. 

5.  (By  Green.)  Justifying  under  a  writ  of  habere  facias 
possessionem,  delivered  by  the  sheriff  to  certain  bailiffs,  who 
desired  defendant  Green  to  assist  in  the  execution  of  the  writ. 

Pearce  and  Laxton  for  the  plaintiff. 

Parry,  Serjt.,  and  Gibbons ,  for  the  defendants. 

It  appeared  that  in  an  action  of  ejectment  by  the  now 
defendant  Beeston  against  Bikker  to  recover  possession  of 
the  premises,  judgment  was  recovered  by  Beeston,  under 
which  the  writ  of  habere,  mentioned  in  the  fifth  plea,  had 
been  issued;  the  execution  of  which,  the  judgment  and 
execution  having  been  set  aside  as  irregular  (a),  was  the 
trespass  complained  of. 

Wilde,  B. — The  writ  would  be  a  defence  as  to  those 
who  executed  it,  but  Green  alone  pleads  it;  and  it  does  not 
appear  that  any  of  the  defendants  acted  in  aid  of  the 
bailiffs,  or  that  any  one  of  the  defendants  was  a  bailiff 
employed  to  execute  the  writ,  or  that  the  writ  was  de- 
livered by  the  sheriffs  to  bailiffs  at  all ;  but  rather  that  the 
attorney  took  upon  himself  to  execute  it,  and  the  defend- 
ants helped  him ;  and  as  the  writ  has  been  set  aside  as 
irregular,  it  only  justifies  the  sheriffs'  officers  (6). 

Parry,  Serjt.,  proposed  to  rely  on  the  third  and  fourth 
pleas;  but 

Wilde,  B. — It  appears  that  neither  Beeston  nor  Calvert 
were  ever  in  possession. 

(a)  See  Bikker  v.  Beeston,  29  E.  449;  Prentice  v.  Harrison,  4 
L.  J.,  Exch.  121.  Q.  B.  852. 

(6)  Carrington  v.  Lloyd,  8  A.  & 


*  i 


.'*t.  /*c~y ..  *> ~r _  zmzi  zrrvirjazt  11  y'ltiir*  sriieacs:  miser 

^^*       tin  vr.VHt  }»*"*.  u.  y:'.**  Hi«c  lie  i  -Mi^ihinn  nut  me 


Pwvt  wttz&L  iiac  Ui&  r*gy  *  imi  use  ie  »nnn«aiUb 
»**  vt&fithhj:  wj*r?  vut  z>*zl  if  ntc  TcesesBB£  c  «  af  ret 

&A*jl  *A  *sf**jmMUA-  izA  i  cdBrrlsy  rrsaag  *$  iu-  tie  pro- 

Witx,*,  B ,  ati^tjzxd  ti*t  tral  for  the  p  «rpose  of  pn>- 
€*iri&%  ihem'h ,  on  the  Ursa  of  tbe  defendants  paying  *H 
the  ';'>*u  occoritnud  by  the  adj&GFcmeat. 

At  tbe  adjoonimect  day,  the  proof  of  the  possessory 
title  in  defendant  bei&g  coil  pitted,  it  appealing  that  he 
tra*  executor  of  th«  termor,  who  had  devised  it  to  Calvert. 
That  he  had  ktthe  bouse  in  1840,  bat  from  that  time  till 
IVjH  hud  not  looked  after  it,  baring  been  away.  That  in 
\H?jH  lie  bad  distrained  on  Bikker,  then  in  possession,  bat 
bad  been  *ued  in  trespass  for  so  doing,  and  failed.  But  in 
the  a/.'tion  of  ejectment  he  could  not  deny  that  there  had 
been  an  arrangement  to  give  up  possession  to  Calvert  as 
the  party  really  entitled ;  and  be  swore  that  he  had  acted 
under  the  authority  of  Calvert. 

Pearce  objected  that  there  was  evidence  of  an  assent  to 
the  bejueftt  to  Calvert. 

Wimjk,  B. — He  swears  he  entered  under  Calvert's  au- 
thority. 

(u)  Janet  v.  Chapman,  19  L.  J.,  (b)  C.  L   P.  Act,  1854,  s.  19, 

Kxcl>.  mo. 
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Pearce. — There  is  no  evidence  that  lie  or  Calvert  were 
possessed;  on  (he  contrary,  it  appears  that  they  were  not. 

Wilde,  B. — There  is  the  second  plea,  which  raises  the 
question  whether  the  plnintiff  was  lawfully  possessed.  (To 
the  jury.) — The  title  is  proved  to  be  in  defendant  or  in 
Calvert,  and  that  as  against  them  the  plaintiff  had  no 
right  to  the  possession.  The  defendant,  therefore,  could  re- 
cover in  ejectment,  and  would  be  justified  in  entering, 
without  any  unlawful  violence  (a).  As  between  these 
parties — defendant  swearing  that  he  acted  under  Calvert — 
the  question  is,  whether  the  plaintiff  was  lawfully  pos- 
sessed as  against  them  or  either  of  them  ?  That  is,  whether 
plaintiff  is  the  real  owner,  or  entitled  to  possession? 

Verdict  for  the  defendants  on  the  second  plea  (6). 

(a)  See  Newton  v.  Harlmut,  1  M.  as  to  the  effect  of  the  memorials 

&  G.  644 ;  Collins  v.  Thomas,  Vol.  put  in  as  proof  of  title,  but  the 

I.,  p.  416.  rule  was  discharged. 

(//)  Pearce  moved  and  got  a  rule 


1861. 


ttlKKER 

V. 

Beeston 
and  Others. 


Court  of  Queens  Bench,  Guildhall,  coram  Wightman,  J. 

LLOYD  v.  SHAW.  186°- 

.  Easter  Term. 

-AUCTION  against  a  shipowner  for  not  giving  the  plaintiff  In  an  action 

n     t     .  .  .  ,    .  against  a  ship- 

a  first-class  cabin  on  a  certain  voyage.  owner  for  not 

The  first  count  stated   that,  in  consideration  of  45/.,  ^^^^ 
whereof  20/.  was  then  paid  by  the  plaintiff  to  the  defend-  first-class 

.  ,  cabin  accord- 

ant, the  remainder  to  be  paid  prior  to  embarcation,  the  ing to  contract; 

defendant  promised  the  plaintiff  that  he  should  be  provided  feiJJ^{  J^  °" 
with  a  first-class  passage  in  a  ship  to  sail  on  the  20th  No-  ready  and  wil- 

1  °  ■  ling,  and  that 

vember,  1859,  from  London  for  Auckland,  &c.  plaintiff  was 

Averment,  that  plaintiff  was  ready  and  willing  to  per-  the  contract; 

/•  o  evidence  that 

IOim,  OCC.  after  twice  de- 

priving plain- 
tiff of  cabins  he  had  approved  of,  and  then  offering  him  one  which  he  declined,  there  being 
no  evidence  that  after  that  there  was  any  offer  of  another : — Held,  that  the  question  for  the 
jury  was,  whether  the  one  last  offered  was  a  first-class  cabin. 

VOL.  II.  P  F  F.F. 


414  CASES  AT  THE 

HGO.  Breach,  that  the  plaintiff  was  not  provided  with  such 

Lloyz>        first-claw  passage  in  the  said  ship,  and  the  ship  sailed 
*-  without  being  so  provided,  whereby  be  was  prevented  from 

embarking  in  the  ship,  and  was  put  to  great  expense  in 
procuring  furniture  and  fittings,  and  in  procuring  a  passage 
in  another  ship,  kc.t  and  lost  the  said  20/.,  &c,  and  sus- 
tained great  inconvenience  by  being  detained  in  this 
country. 

Second  count,  that  after  the  agreement  mentioned  in  the 
first,  the  plaintiff,  with  the  consent  of  the  defendant,  bad 
selected  a  cabin,  and  the  defendant  let  it  to  another  per- 
son, and  in  consideration  that  the  plaintiff  would  consent 
to  take  a  certain  other  cabin  to  be  erected,  the  defendant 
promised  the  plaintiff  that  it  should  be  erected  for  him ; 
yet  the  cabin  was  not  erected  nor  was  the  plaintiff  allowed 
to  use  the  same,  whereby  he  was  prevented  from  embark- 
ing in  the  said  ship  (a). 

Count  for  money  had  and  received. 

Pleas:  1.  That  the  defendant  did  not  promise  as  alleged. 

2.  That  the  plaintiff  was  not  ready  and  willing  to  per- 
form his  part  of  the  agreement. 

3.  That  the  defendant  was  always  ready  and  offered  to 
provide  the  plaintiff  a  first-class  cabin  according  to  the 
agreement,  but  the  plaintiff  wholly  refused  to  accept  it. 

There  were  similar  pleas  to  the  second  count. 

Hawkins  and  Karslake  for  the  plaintiff. 

M.  Chambers  and  V*  Williams  for  the  defendant. 

The  plaintiff  went  to  the  ship,  agreed  for  a  first-class 
passage  to  Auckland,  saw  a  cabin  which  he  liked,  put  a 
card  upon  it,  paid  a  deposit  and  got  a  passenger's  ticket  in 
accordance  with  the  provisions  of  the  Passengers'  Act(i). 

(a)  Upon  this  count  there  was  a  cabin  a  reasonable  time  before  the 

rule  n'ui  to  arrest  the  judgment,  on  ship  sailed. 

the  ground  that  there  was  no  con-  (b)   "  I   hereby   agree  that   the 

Bideration  for  and  promise  to  provide  person  shall  be  provided  with  a  first- 

a  particular  cabin,  and  that  it  would  class  cabin  passage/'  &c. 
have   been  enough   to   provide  a 
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When  the  plaintiff  went  again  to  the  vessel,  a  few  days  i860, 
afterwards,  he  found  other  persons  in  the  cabin ;  he  saw 
the  defendant,  who  said  he  was  sorry  that  he  did  not  know 
the  plaintiff  had  paid  his  deposit;  that  the  other  persons 
had  engaged  the  cabin  before  him,  but  that  he  should  have 
another  better,  as  they  were  going  to  put  up  a  first-class 
cabin  between  decks,  of  which  he  should  have  the  whole, 
and  which  would  be  more  roomy  and  airy.  The  space  for 
this  cabin  was  shown  to  him  and  approved  of,  and  he 
assented  to  the  arrangement.  When  the  cabin  was  built, 
however,  he  was  told  that  it  was  not  for  him,  but  plaintiff 
insisted  that  it  was,  put  a  card  upon  it,  and  sent  furniture 
for  it,  which  he  had  bought,  but  which  was  removed  out 
of  it.  Subsequently  he  was  offered  a  cabin  elsewhere, 
which  he  was  promised  should  have  port-hole  and  "  dead- 
light," but  which  he  said  was  close  and  dark,  and  on  the 
29th  November  his  attorney  wrote  to  the  defendant  thus : 
— "  Understanding  you  refuse  to  allow  Mr.  Lloyd  to  occupy 
the  cabin  you  agreed  he  should  occupy,  in  lieu  of  the  berth 
originally  engaged  by  him,  we  give  you  notice  that,  unless 
we  hear  that  he  has  been  permitted  to  occupy  that  berth 
or  the  one  substituted  for  it,  he  will  not  proceed  in  the 
ship,  and  will  hold  you  liable." 

The  ship  remained  some  ten  days  longer  at  the  docks, 
and  it  did  not  appear  that  the  defendant  had  offered  to  the 
plaintiff  any  other  cabin  than  that  which  he  had  rejected. 

He  declined  to  proceed  in  the  ship  and  had  to  wait  for 
another  for  ten  months,  losing  his  deposit  (20/.),  and 
various  expenses  incurred,  and  sustaining  great  inconve- 
nience. 

Wightman,  J.  (to  the  jury.) — 1.  Was  it  agreed  that  the 
plaintiff  should  have  a  larger  cabin  for  himself  than  the 
one  which  he  was  to  have  had  at  first? — Yes. 

2.  Was  it  agreed  that  the  cabin  which  the  plaintiff  was 
to  have  should  have  a  port-hole  and  dead-light? — Yes. 
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J^^*    tva#,  V,*  *v  ;,  wi*  :•:■:  «n*  ..-lit.     i~ 

7r*  t^ro-v/it  hi 4  ;*en  ordered  :o  be  built  fur  rirer 
t;'*ir*'/f*U'Xi  \u  R  •;**.*.  At  the  t:aj*  cf  :-;e  insurance  tbe 
H»*'#r<:r»  |»a/J  a  knowltfi*z  -A  its  destination.  It  was  proved 
fh*t  tlii*  v'r**Tl  wa*  we:I  b»j:!%  according  to  the  specifica- 
tion, the  'Jif»eriftion«  from  which  were,  with  the  assent  of 
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the  underwriter,  inserted  in  the  policy.  It  was  admitted 
that  a  vessel  with  such  dimensions  would  not  be  fitted  for 
ocean  navigation,  and  that  therefore  it  was  intended  to 
take  it  to  Odessa  in  fair  weather. 

Upon  the  part  of  the  plaintiff,  however,  ship-builders 
and  others  were  called  to  prove  that  it  would  have  been 
easy  to  make  the  vessel  seaworthy  for  the  voyage,  by  cer- 
tain temporary  strengthenings,  which  in  some  degree,  but 
not  in  a  sufficient  degree,  had  been  applied  before  it  left 
the  Tyne ;  that  some  parts  of  the  vessel,  as  the  bulk-heads, 
were  thin,  and  required  such  strengthening  to  make  such 
a  voyage  safe. 

The  evidence  as  to  the  voyage  was,  that  after  leaving 
the  Tyne  in  July,  the  weather  being  rather  rougher  than 
usual,  the  vessel  suffered  considerably  between  that  port 
and  Dartmouth,  where  it  was  obliged  to  put  in ;  that  at 
Plymouth,  where  she  was  again  compelled  to  put  in,  the 
crew  deserted,  in  consequence  of  their  belief  that  she  was 
unseaworthy;  that  she  was  again  obliged  to  put  in  at  Fal- 
mouth, where  it  was  found  that  her  plates  and  bulk-heads 
had  been  torn  away,  and  that  she  had  "  buckled/'  and 
there  some  further  strengthenings  were  applied.  But  still 
she  suffered  greatly,  and  reached  Odessa  in  a  very  damaged 
state. 

On  the  part  of  the  defendants  evidence  was  given  to 
show  that  the  requisite  strengthenings  had  been  applied  at 
the  Tyne,  and  that  the  damage  had  been  caused  by  un- 
usually rough  weather. 

Wightman,  J.  (to  the  jury.)— The  question  for  you  is, 
whether  the  vessel  was  seaworthy  for  the  voyage?  If  not, 
find  for  the  plaintiff. 

Verdict  for  the  plaintiff  {a). 


1861. 
Clapham 

V. 

Langton 
and  Others. 


(a)  Slice,  Serjt.,  obtained  a  rule 
niti  to  set  aside  the  verdict,  but 
only  as  against  evidence.  Cockburn, 


C.  J.,  referred  to  lUyth  v.  So  mud  a, 
post,  p.  430. 
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On  a  plea  of 
discharge  from 
a  bill  under  tbe 
Insolvent 
Court,  it  is 
enough  that 
the  bill  is  sub- 
stantially de- 
scribed, and 
that  the  sche- 
dule mentions 
the  last  known 
holder. 


ROMULO  v.  ALLEN. 

ACTION  oh  a  bill  of  exchange,  dated  30th  October, 
1858,  drawn  l>y  the  defeudant  on,  aud  accepted  by,  one 
Standish  O'Gradv,  and  bv  defendant  indorsed  to  one  Wor- 
man,  and  by  him  to  the  plaintiff. 

Plea :  discbarge  under  the  Insolvent  Act.     Issue. 

Hawkins  and  H.  T.  Cole  for  the  plaintiff. 

DowdesweU  for  the  defendant. 

The  question  was,  whether  the  bill  had  been  duly  de- 
scribed in  the  defendant's  schedule. 

The  debt  was  duly  entered,  for  which  it  had  been  ori- 
ginally given,  and  then  the  bill  was  thus  described — the 
schedule  having  been  filed  in  the  month  of  April,  but 
amended  on  the  11th  May: — 

"  Bill  for  £45 ;  dated  about  November,  1858 ;  drawn  by 
Standish  O'Grady,  of,  &c,  accepted  by  me  and  indorsed  to 
Worman." 

The  defendant  was  called,  and  said  that  Worman  bad 
discounted  the  bill  for  him,  and  that  he  had  not  received 
notice  of  dishonour  and  knew  nothing  of  the  plaintiff 
being  holder;  but  that,  on  the  4th  May,  he  received  from 
Worman  a  letter  to  this  effect : — "  I  have  received  notice 
from  a  large  firm  in  the  city  of  the  dishonour  of  your  bill, 
&c,"  the  terms  of  the  letter  being  such  as  to  make  it  a 
good  notice  of  dishonour,  supposing  it  given  by  or  on 
behalf  of  the  holder. 

For  the  plaintiff,  a  clerk  of  his  was  called,  who  proved 
presentation  of  the  bill  to  the  acceptor  on  the  3rd  May, 
and  transmission  of  notice  of  dishonour  to  the  defendant  on 
the  next  day — the  very  day,  it  will  be  observed,  on  which 
Worman's  letter  was  dated. 

Worman  was  called,  and  gave  evidence  which  would 
have  been  amply  sufficient  to  fix  defendant  with  knowledge 
that  the  plaintiff  was  the  holder;  but,  being  cross-examined 
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as  to  his  letter,  said  it  was  a  "mere  form,"  and  did  not 
pretend  that  by  the  "  large  firm"  mentioned  therein  the 
plaintiff  was  meant,  nor  did  it  appear  that  the  plaintiff  teas 
in  any  "  firm." 

Wightman,  J.,  put  the  credibility  of  Worman's  evidence 
to  the  jury,  who  said  they  did  not  believe  it.  The  learned 
Judge  then  held  the  description  sufficient,  reserving  the 
point;  and  there  was  a 

Verdict  for  the  defendant  (a). 


(a)  H.  T.  Cole  got  a  rule  nisi  to 
enter  the  verdict  for  the  plaintiff, 
on  the  grounds,  ( 1 ),  that  the  bill  was 
not  duly  described,  and,  (2),  that 
it  should  have  been  mentioned 
that  the  bill  wa9  in  the  hands 
of  the  plaintiff  or  some  person 
unknown.  But  in  T.  T.,  the  Court 
on  argument  discharged  the  rule, 
adhering  to  the  rule  that  •'  If  an 
insolvent  state  a  bill  in  his  schedule 
as  drawn  by  himself  on  M.,  whereas 
it  was  drawn  by  M.  on  him,  it  will 
be  for  the  jury  to  say,  whether  they 
arc  satisfied  that  the  same  bill  was 
meant;  and  whether,  if  it  was,  they 


think  the  misdescription  was  by 
mistake  or  with  intent  to  mislead 
or  deceivo  any  one ;  for  if  they 
think  the  same  bill  was  meant,  and 
that  the  misdescription  was  by  mis- 
take, it  is  a  good  discharge."  Nuts  v. 
Nicholson,  2  C.  &  P.  120 ;  R.  &  M. 
322 — Abbott;  and  holding  that, 
as  Worman's  evidence  had  been 
disbelieved,  there  was  no  evidence 
that  the  defendant  knew  who  the 
holder  was,  or  any  reason  to  believe 
that  Worman  was  not.  Vide  Levy 
v.  Dotted,  M.  &  M.  202;  Lewis 
v.  Mason,  4  C.  &  P.  322 ;  Burcham 
v.  Walker,  Vol.  I.,  p.  477,  n.  (d). 


18G1. 


ROMULO 
P. 

Allen. 


STEVENS  v.  TAYLOR.  186°- 

f~P  Easter  Term. 

JLRESPASS,  for  entering  the  plaintiff's  land  and  taking  On  a  clause  in 

b.     i     .,  ,.  .      .    ,  a  building 

IS  building  materials.  agreement  un- 

Pleas:   1.  Not  guilty.  der  which  rent 

°        J  had  not  been 

2.  Not  possessed  of  the  land.  paid  (and  not 

o     wt  i     r    i  i  amounting  to  a 

O.    Not  possessed  Of  the  goods.  demise),  that 

4.  Leave  and  licence.     Issue.  faultfa  not*" 

G.  Francis  for  the  plaintiff.  bunding" at 

successive  pe- 
riods, the  owner  shall  be  at  liberty  to  re-enter  and  seize  materials,  &c,  there  having  been 
continued  and  successive  defaults,  and  several  periods  of  indulgence,  but  no  waiver  of  the 
last  default,  and  no  alteration  of  the  builder's  position  to  his  prejudice,  and  no  default  on 
the  part  of  the  owner ;— "Held,  that  the  owner  was  entitled  to  re-enter  and  seize  the  materials* 
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1S0X  C.  Pollock  for  the  defendant. 

STCVE5S  On  the  2nd  September,  1858,  the  plaintiff  and  defendant 

T   r'r  entered  into  an  agreement,  by  which  the  defendant  agreed 

that,  after  the  plaintiff  should  have  built  twenty-two  bouses 
as  specified,  he  would  lease  to  him  the  fund,  and  for  a  term 
of  years  from  September  29,  1857,  at  a  rent  of  4/.  for  each 
bouse,  and  the  plaintiff  agreed  that  he  would  build  the 
houses  on  the  land  to  the  satisfaction  of  the  surveyor,  and 
that  he  would  cover  in  four  of  the  lu.u.-es  on  the  25th 
December  next  (18-58),  and  finish  the  same,  fit  for  occupa- 
tion, on  or  before  the  30th  April  next  (1859),  and  cover  in 
nine  others  on  or  before  the  24th  of  June,  1859,  and  finish 
the  same,  fit  for  occupation,  on  or  before  the  25th  De- 
cember, 1859,  and  cover  in  the  remaining  houses  on  or 
before  the  25th  March,  1860;  the  whole  of  the  houses, 
with  fences,  roads  and  drains  necessary  thereto,  to  be 
finished  fit  for  occupation  on  the  29th  September,  1860. 
The  plaintiff  to  pay  to  the  defendant  such  fair  and  propor- 
tionate sum  as  should  be  determined  upon  by  the  surveyor 
for  constructing  such  principal  or  other  drain  along  the 
whole  frontage  as  should  be  directed  by  the  defendant,  and 
make  a  proper  drain  from  each  house  communicating 
therewith.  The  plaintiff  to  have  separate  leases  of  the 
messuages  so  soon  as,  but  not  before,  all  of  them  should 
have  been  covered  in,  and  the  road  and  paving  completed, 
and  certified  by  the  surveyor  at  a  ground-rent  of  4/.  per 
annum.  And  it  was  further  agreed  that,  in  default  by  the 
plaintiff  before  any  lease  was  granted,  or  on  nonpayment 
of  the  said  rent  or  any  part  thereof  for  twenty-one  days 
after  becoming  payable,  or  non-performance  or  non-observ- 
ance of  any  of  the  stipulations  aforesaid,  then,  as  to  any 
part  of  the  ground  which  may  not  have  been  so  demised  in 
the  meantime,  it  shall  be  lawful  for  the  lessor  to  enter  and 
take  possession  thereof;  and  this  agreement,  as  to  such 
part  of  the  ground,  shall  thenceforth  be  voidable  by  the 
lessor,  and  all  improvements,  materials,  chattels  and  effects 
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on  the  ground  shall  be  absolutely  forfeited  to  him  or  them.         1S60. 
And  it  was  provided  that  time  should  be  of  the  essence  of 

1  Stevens 

the  contract:  that  the  agreement  should  not  be  construed  v. 

to  operate  as  a  demise ;  and  that,  should  the  plaintiff  not 
proceed  regularly  with  the  building  to  the  satisfaction  of 
the  lessor,  then  it  should  become  void,  and  the  defendant 
be  at  liberty  to  re-let  the  land.  There  was  a  memorandum 
at  the  foot : — "This  agreement  is  subject  to  another  agree- 
ment dated  the  3rd  September,  1858,  and  it  is  understood  * 
that  this  shall  be  a  notice  that  this  agreement  is  charged 
to  the  said  T.  J.  Taylor."  The  agreement  of  the  3rd  Sep- 
tember thus  referred  to  was  one  by  which  any  monies* 
which  might  be  advanced  by  the  defendant  to  the  plaintiff 
for  building  the  houses  should  be  a  charge  upon  the 
premises,  and  it  was  added  at  the  end,  "  this  agreement  is 
made  to  secure  such  money  as  may  hereafter  be  due  to  the 
said  T.  J.  Taylor,  but  in  no  other  way  to  affect  the  agree- 
ment of  the  2nd  September,  1858." 

The  trespass  was  on  the  15th  August,  1859,  and  was 
an  entry  and  seizure  by  the  defendant  under  the  agreement 
first  mentioned. 

The  plaintiff  was  called,  and  from  his  evidence,  and  that 
of  one  Green,  it  appeared  that  he  had  been  delayed  for 
some  time  waiting  for  plans,  &c,  and  that  the  defendant 
had  not  made  the  principal  drain  along  the  whole  frontage; 
in  consequence  of  which,  as  the  house-drains  could  not  be 
opened  into  it,  he  had  to  keep  two  men  at  work  to  free 
the  sites  of  the  houses  from  the  water. 

But  it  did  not  appear  that  he  had  applied  for  the  plans 
or  tendered  the  money  for  the  principal  drain. 

On  the  25th  December,  1858,  the  four  first  houses  were 
not,  as  they  ought  to  have  been  according  to  the  agree- 
ment, covered  in.  But  in  the  first  week  of  March  they 
were  so. 

On  the  21st  March,  1859,  the  defendant  wrote  to  the 
plaintiff  that  he  was  not  satisfied  with  the  way  in  which 
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JWiO.  the  bouse*  weie  bemr  carrifd  or*-  Atout  tint  time  the 
defendant  said  to  the  piauuim,  **  Dul  i  ro  os  mitih  the  other 
nine,  fcinsb  these  four  fin*."  those  four  baring,  it  wU  be 
observed,  to  be  completed  by  tbe  3C»th  ApriL  There  was 
a  buoj  doe  for  rent. 

On  tbe  26th  April,  1  &»,  tb-  defendant  wrote  to  the 
plaintiff:  w  I  give  von  notice  thai  I  insist  on  payment  of 
tbe  rent  due,  and  that,  unless  there  is  a  great  alteration  in 
tbe  course  of  a  week,  and  matters  are  pat  in  a  more  satis- 
factory condition,  I  shall  put  the  matter  in  ray  attorney's 
hands."  On  tbe  20th  Mav  tbe  defendant  wrote  in  similar 
terms.  And,  on  tbe  31st  June,  tbe  defendant's  attorney 
wrote  to  him  to  tbe  effect  that  tbe  firrt  focr  booses  were  to 
have  been  finished  by  tbe  30th  April,  and  nine  more  to  be 
corered  in  by  tbe  24th  of  June,  which  had  not  yet  been 
commenced  ;  that,  therefore,  tbe  plaintiff  had  forfeited  all 
right  to  any  lease ;  and  that,  unless  security  was  given  for 
tbe  proceeding  with  tbe  work,  the  defendant  would  avail 
himself  of  the  forfeiture  committed  and  take  possession  of 
tbe  land. 

No  such  security  was  given,  and  no  rent  having  been 
paid  under  the  agreement,  on  the  15th  August  the  de- 
fendant took  possession  of  the  land  and  some  building  ma- 
terials thereon,  which  was  the  trespass  complained  of. 

C  Pollock  contended  that  there  was  no  case,  as  the 
plaintiff  had  no  right  of  possession  at  the  time  of  the  de- 
fendant'? entry. 

G.  Francis  contended  that  there  had  been  no  right  of 
forfeiture,  as  the  default  of  the  plaintiff  had  been  caused  by 
the  defendant,  or  had  been  waived. 

Wightman,  J.,  was  of  a  contrary  opinion,  and  di- 
rected a 

Nonsuit  (a). 

(a)  A  rule  nisi  was  obtained  for  argument,  in  T.  T.,  the  Court  were 
•etting  this  nonsuit  aside,  but  on      clearly  of  opinion  that  the  nonsuit 


SITTINGS— QUEEN'S  BENCH. 


423 


was  right,  but,  at  their  suggestion, 
the  parties  agreed  to  a  stet  processus. 
The  Court  pointed  out  that  there 
had  been  no  demise  nor  any  pay- 
ment of  rent  under  the  agreement, 
and  that  as  to  the  goods — the  case 
was  not  one  of  forfeiture  but  of  seiz- 
ure in  case  of  default,  and  there 
was  no  evidence  that  the  defendant 


had  cither  caused  or  waived  the  de- 
fault, and  on  that  the  defaults  were 
continuing,  and  a  waiver  to  amount 
to  anything,  must  be  as  to  the  last 
defaults ;  and  it  did  not  appear 
that  the  plaintiff  had  altered  his 
position  to  his  prejudice,  in  conse- 
quence of  indulgences,  which  wero 
obviously  for  bis  benefit. 


1860. 


Stevens 

v. 
Taylor. 


Coram  Cockburn,  C.  J. 


1861. 

Hilary  Term. 


WALTER  v.  WILLIAMS. 

JLliESPASS,  for  breaking  and  entering  a  shed  of  the  Where  the 
plaintiff  and    pulling   down  a  wall,   and    assaulting  the  {^[j  [itieet0 
plaintiff. 

Pleas:  1.  Not  guilty. 

2.  Not  possessed. 


the  locus  in  quo 
under  a  lease 
from  the  own-  ' 
ers,  within  the 
last  twenty 

3.  That  the  place  was  the  freehold  of  certain  persons,  by  Reservation 
whose  command  the  defendant  committed  the  trespasses,     of  a  right  of 

way),  and  the 

4.  That  the  defendant  was  possessed  of  a  messuage,  the  defendant  had 

!<»      v  •   v    /•       .  .  j  r»*ij.    within  that 

occupiers  ot  which  for  twenty  years  enjoyed,  as  or  right,  time  occupied 
a  way  on  foot,  with  horses  and  carriages,  from  a  public  Part  of  *Jje 
highway,  over  the  said  close  of  the  plaintiff  to  the  said  taken  adjoin- 
messuage,  ftc,  justifying  the  removal  of  the  shed  and  wall  a  subsequent 
as  obstructing  the  way.  'origin" 

5.  Similar  plea,  of  forty  years.  sore:— Held, 

r  ■  *  J       .     .         .  -      ,     that  he  could 

6.  A  right  of  way,  by  prescription,  in  the  owners  of  ad-  not  set  up  a 
joining  premises,  for  their  tenants ;  the  defendant  justifying  ™^elr  tbcland 
as  tenant  of  those  premises.  h?  U8e.r» or  of 

r  u     necessity. 

Replication,  to  the  third  plea,  that  the  persons  therein 
mentioned  demised  to  one  Shove  the  shed  and  close  for 
thirty-one  years,  from  June,  1843;  that  in  March,  1853, 
Shove  demised  to  Couldery  for  twenty-one  years ;  and  that 
in  July,  1854,  Couldery  demised  to  the  plaintiff  for  nine- 
teen years,  by  virtue  of  which  he  was  possessed  until  the 
time  of  the  trespasses.     Issue. 
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1861. 


Walter 

v. 

Williams. 


Phinn  and  J.  Brown  for  the  plaintiff. 
Parry,  Serjt.,  and  Beasley,  for  the  defendant. 

In  the  lease  to  Couldery,  the  piece  of  land  in  question, 
about  4  feet  8  inches  wide,  was  described  as  covered  by 
a  shed ;  and  there  was  a  kind  of  lean-to,  open  at  both 
ends,  and  leading  both  into  a  yard  used  in  common  by  the 
occupiers  of  the  houses,  and  on  to  the  premises  of  the  de- 
fendant. 

The  lease  to  the  plaintiff  demised  all  that  was  demised 
by  the  lease  to  Couldery. 

And  the  original  lease  to  Shove  demised  all  that  was 
coloured  "  red"  on  the  plan  annexed,  which  included  the 
piece  in  question. 

When  the  plaintiff  took  possession,  the  defendant  had 
occupied  his  (the  plaintiff's)  present  premises  some  years. 

In  1856  the  freeholders  mentioned  above  leased  to  the 
defendant  two  messuages,  with  the  yards  or  gardens  there- 
unto belonging,  situate,  &c,  with  all  ways  and  easements 
thereto  belonging. 

The  piece  of  land  in  question  was  at  the  rear  of  one  of 
these  houses ;  the  other  being  between  it  and  the  plaintiff's. 

The  whole  of  the  land  at  the  rear  of  the  premises  was 
originally  waste,  up  to  and  before  the  lease  to  Shove,  who 
built  the  house  of  the  plaintiff,  and  let  part  for  a  lecture 
hall ;  behind  which  were  the  defendant's  stables. 

Until  then  there  had  been  unity  of  possession  of  the 
whole  property. 

The  plaintiff's  case  having  been  rested  on  the  actual 
conveyance  of  the  locus  in  quo  to  the  plaintiff',  without 
any  reservation  of  a  right  of  way  previously  to  the  lease  to 
defendant, 

Parry,  Serjt.,  and  Bcasley,  contended  that  the  land  had 
not  passed  to  the  plaintiff,  although  included  in  the  "part 
coloured  red"  in  the  map  annexed  to  the  lease,  because  it 
was  described  as  covered  with  a  shed,  and  there  was  no 
"  shed,"  but  only  a  lean-to;  but 
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Cockburn,  C.  J. — The  land  passed   by  the  words  of        1861. 
reference  to  the  plan,  and  the  description  of  the  kind  of      w 

*        '  r  Walter 

erection  upon  it  was,  even  if  erroneous,  only  falsa  demon-  v. 

Williams. 

strut  10. 

Parry 9  Serjt.,  proposed  to  set  up  a  way  of  necessity ;  but 

Cockburn,  C.  J. — The  lease  to  the  plaintiff  was  prior 
to  the  conveyance  to  defendant,  and  the  lessors  could  not 
derogate  from  their  own  grant. 

Parry,  Serjt.,  then  proposed  to  prove  a  user  of  a  right  of 
way  over  the  place  without  any  objection  until  the  lease  to 
the  plaintiff  in  1853,  nor  any  actual  obstruction,  until  the 
present  year. 

Cockburn,  C.  J. — There  was  unity  of  possession  during 
a  part  of  the  time,  and  not  twenty  years'  adverse  user. 

Parry,  Serjt.,  offered  to  prove  that  when  the  plaintiff 
took  the  lease  there  was,  across  the  piece  of  land  where  the 
plaintiff  had  erected  the  wall,  a  right  of  way  through  and 
over  the  piece  of  land  in  question. 

The  defendant  was  called,  and  proved  that  he  had  occu- 
pied his  house  since  1840,  and  he  and  many  witnesses, 
whose  memory  went  back  forty  years,  spoke  to  a  right 
of  way  over  the  piece  of  land  in  question,  which  was  now 
the  only  access  to  his  stables;  and  some  of  them  spoke  to 
a  gate  existing  long  before  and  when  the  plaintiff  took  his 
lease. 

Cockburn,  C.  J.,  left  the  case  to  the  jury  on  the  ques- 
tion of  fact,  whether  there  had  been  the  right  of  way,  as  the 
defendant's  witnesses  described  it,  when  plaintiff  took  his 
lease?  which  they  found  in  the  affirmative ;  upon  which 
his  L0RD8IHP,  reserving  leave  to  the  defendant  to  move, 

directed  a 

Verdict  for  the  plaintiff  (a). 

(«)  See,  as  to  the  doctrine  of  ap-  charged,   there   being   no   plea  to 

parent  easement,  Gluvev.  Harding,  raise  the  question  of  an  apparent 

27  L.  J.,  Exch.  286.  Furry,  Serjt.,  easement,   and   no   application   to 

obtained  a  rule  to  enter  tbe  verdict  amend,  which  Cockburn.  C.  J., 

for  the  defendant,  which  was  dis-  said  he  would  have  acceded  to. 
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1861. 


SIMPSON    V.    YOUNG  AND  OTHERS. 
Hilary  Term.     -y\ 

Ship-brokers,  .DECLARATION,  that  on  the  20th  August,  1856,  the 
owners*1^  the  plaintiff,  at  the  request  of  the  defendants,  shipped  on  board 
particular  ship,  a  vessel  then  advertised  by  them  to  sail  for  Auckland,  in 

though  they  t  J  * 

were  of  others,  New  Zealand,  certain  goods,  upon  the  terms  then  agreed 
advertisements  upon  between  the  plaintiff  and  the  defendants,  i.e.,  that 

SwiIliM  diS""  t,,e  g°ods  should  be  c(mveyed  for  the  plaintiff  in  the  said 
times  of  sail-     vessel  to  Auckland  for  certain  freight  to  be  paid  by  the 

ing,  and  de-  .  ' 

scribing  the  plaintiff,  and  that  the  said  vessel  should  sail  for  Auckland 
"line?*  evT-r  within  a  reasonable  time  after  the  goods  had  been  shipped, 
dence  being  Averment,  of  all  things,  &c. 

given  that  if  '  . 

they  were  Breach :  that  the  vessel  did  not  sail  within  such  time, 

owners  the  an* 

nouncements     nor  at  any  time,  to  Auckland,  by  reason  of  which  the 

s7medforUnbut  P,aintiff  has  lost  hi*  profits,  and  has  been  put  to  losses, 

that  it  was  a       Sec.  (a). 
form  always 

usedbybro-  Pleas:    1.   That   the   defendants   did   not   promise   as 

kers:— Held,         n         i 

that  it  was  for    alleged. 

the  jury,  on  the      2.  That  before  breach  the  plaintiff  exonerated  them. 

whole  evi-  ^  r 

dence,  whether       3.  That  the  plaintiff  did  not  ship  the  goods  upon  the 

they  had  held  .. 

themselves  out  terms  alleged. 

as  owners,  or 

had  acted  only        ghee,  Serit.,  and  Turner,  for  the  plaintiff. 

as  agents.  J    '  r 

Bovill,  Lush  and  Cleasby  for  the  defendants. 

The  defendants  were  ship-brokers,  under  the  firm  of 
F.  Young  &  Co.,  and  in  August,  1856,  had  advertised  a 
ship  to  sail  for  New  Zealand. 

The  plaintiff  called  at  their  offices  and  enquired  about 

(a)  On  the  former  trial  (Vol.  I.,  special  count,  the  Court  held  there 

p.  708)  there  was  a  count  in  trover,  teas  evidence  of  a  contract  by  the 

on  which  the  Court  held,  that  the  defendants,  but  a  new  trial  was  di- 

plaintiff  could  not   recover  as  he  rectcd,  the  count  in  trover  to  be 

had  indorsed  the  bills  of  lading  to  struck  out. 
pne    Nathan.      As    regarded   the 
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the  ship,  ag  to  when  she  would  sail,  and  the  rate  of  freight. 
The  plaintiff  was  told  she  would  sail  on  or  about  the  1st 
September,  and  a  card  or  ticket  was  put  into  his  hands  on 
which  the  rates  of  freight  were  marked,  and  in  which  the 
ship  was,  with  others,  described  as  "  F.  Young  &  Co.'s 
Line."  The  plaintiff  had  no  further  communication  with 
the  defendants,  but  loaded  his  goods  before  the  1st  Sep- 
tember, and  sent  bills  of  lading  to  Auckland. 

The  ship  having  been  mortgaged,  the  mortgagee  did 
not  allow  her  to  sail;  and,  in  December,  the  goods  were 
unloaded  by  the  orders  of  the  defendants,  under  his  direc- 
tions, and  re-shipped  ;  in  consequence  of  which,  they  did 
not  arrive  until  the  autumn  of  1858. 

The  advertisement  was  as  follows  : — 

"New  Zealand. 

"  Frederick  Young  &  Co.'s  Line, 

"  For  Auckland,  &c. 

"To  sail  on  the  10th  August,  1856. 

"  The  barque  '  Charlie/  &c.  &c. 

"  For  freight  or  passage,  apply  to — 

Fredk.  Young  k  Co., 
"  At  their  New  Zealand  rooms." 

Not  saying  "ship-brokers." 

The  card  or  ticket  given  to  the  plaintiff  was  as  fol- 
lows: — 

"  Fredk.  Young  &  Company. 

"  Line  of  Packets. 

"The  following  ships  are  now  loading,  and  will  he 

despatched  as  under:" — 

Then  followed  a  list  of  ships,  and  among  others, 

"The  '  Charlie '  to  sail  on  10th  Aug.  1856." 

The  bill  of  lading  was  signed  on  the  24th  September. 
The  ship  not  having  sailed,  the  plaintiff  wrote  to  the 
defendants,  on  the  27th  October,  1856,  in  these  terms  : — 


1861. 

Simpson 

o. 

Young 

and  Others. 
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1861.  "  Having  sent  my  goods  to  your  vessel,  the  'Charlie,9  for 

^'^^      Auckland,  on  the  faith  of  your  representation   that  she 

Simpson  .  j  i 

v.  would  sail  about  the  1st  September,  and  the  vessel  being 

ami  Others.  SM'  *n  *ne  docks,  I  give  you  notice  that  /  shall  hold  you 
responsible  for  damage  I  may  sustain  by  reason  of  delay;" 
and, 

To  this  the  defendants  replied  :  "We  have  to  inform  you 
that  the  '  Charlie'  will  leave  the  docks  on  the  5th  proximo. 
We  do  not  accept  any  responsibility  in  the  matter  referred 
to;  it  rests  with  the  ship."  And,  in  answer  to  another 
enquiry  as  to  the  port  of  discharge,  the  defendants  wrote 
thus: — 

"  Our  agreement  with  the  owner  of  the  'Charlie  is,  that 
she  shall  go  to  Auckland  direct." 

The  plaintiff'  admitted  that  he  knew  the  defendants  as 
ship-brokers,  and  that  he  was  aware  vessels  did  not  sail 
at  the  exact  times  announced.  He  arranged  the  freight 
with  them. 

Ship-brokers  were  called,  who  stated  that  it  was  the 
ordinary  duty  of  ship-brokers  to  arrange  freight,  receive 
bills  of  lading,  and  hand  them  to  shipper;  but  that,  if  the 
broker  gave  an  engagement  that  the  ship  should  sail  at  a 
particular  time,  he  was  answerable  for  its  not  sailing  at  or 
about  that  time. 

These  witnesses,  moreover,  stated  that  they  could  not 
tell,  from  the  terms  of  the  ticket  or  card,  whether  the  de- 
fendants were  owners  or  brokers,  and  that  several  owners 
loaded  their  own  vessels  as  brokers. 

One  of  the  plaintiff's  witnesses,  a  broker  of  experience, 
acknowledged  that  he  would  not  have  judged,  from  the 
ticket,  that  the  defendants  were  owners. 

For  the  defendants,  a  witness  was  called,  who  proved 
that,  for  this  particular  ship,  they  had  acted  as  brokers; 
but  he  admitted  that  the  defendants  were  owners  of  ships, 
and  of  one  of  the  ships  mentioned  on  the  card,  and  that  the 
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card  was  one  which  might  be  issued  by  them  as  owners ; 
although,  he  said,  he  should  have  judged  from  the  card 
that  they  were  only  brokers. 

Ship-brokers  were  called  for  the  defendants,  who  con- 
firmed the  latter  view,  stating  that  the  card  was  in  the 
usual  form  of  cards  issued  by  brokers;  but  they  also  ad- 
mitted that,  if  the  brokers  owned  a  ship,  they  would  issue 
cards  in  a  similar  form. 

The  defendants  themselves  were  called,  and,  while 
stating  that  persons  in  the  trade  would,  from  the  terms  of 
the  ticket,  have  understood  that  they  were  brokers,  ad- 
mitted that  if  they  had  been  owners  the  card  would  have 
been  in  the  same  form. 

Cockburn,  C.  J.  (to  the  jury). — The  parties  with  whom 
the  plaintiff  and  his  agent  came  into  communication,  were, 
no  doubt,  the  defendants.  But  the  question  is,  whether 
they  were  acting  on  their  own  behalf  or  merely  as  brokers, 
and  as  agents  for  the  owners?  If,  indeed,  they  held  them- 
selves out  to  the  plaintiff  as  the  owners,  they  could  not 
now  say  they  were  only  agents.  But  the  question  is, 
whether  they  did  so  hold  themselves  out?  And  that  ques- 
tion seems  to  come  to  this:  what  the  advertisement  and 
ticket  held  out  to  the  mercantile  world  ?  If  in  these  docu- 
ments the  defendants  held  themselves  out  as  owners,  then 
they  would  be  liable.  The  question  then,  is,  what  did 
those  documents  mean,  and  convey,  to  the  minds  of  mer- 
cantile men?  That  is  for  you,  upon  the  evidence,  to 
judge. 

The  evidence  is,  that  brokers,  whether  owners  or  not  (as 
sometimes  they  may  happen  to  be),  always  advertise  in  the 
forms  here  used ;  so  that  merchants  do  not  understand  it 
as  conveying  that  the  brokers  are  necessarily  owners.  If 
the  plaintiff,  as  a  mercantile  man,  must  be  taken  to  have 
understood  that  the  defendants  were  only  acting  as  agents, 
they  are  not  liable. 

VOL.  II.  G  G  F.F. 
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The  owners  would  be  liable  for  what  the  brokers  had 
announced  or  undertaken  on  their  behalf,  within  the  scope 
of  their  authority  as  brokers. 

Verdict  for  the  defendants  (a). 


(a)  Shcc  moved  in  Easter  T„  but 
took  nothing.  Sec  under  what 
circumstances  the  brokers  may  be 
liable  if  owners,  Cranston  v.  Mar- 
shuil,  5  Exch.  395.  That  where 
there  is  documentary  evidence  not 


amounting  to  a  contract  in  writing, 
the  effect  of  the  whole  is  for  the 
jury  ;  see  Wcgncr  v.  Smith,  15 
C.  B.  285 ;  Smith  v.  Siaxking,  4 
E.  &  B.  945  ;  Furneu  v.  Meek,  27 
L.  J.,  Ex.  34. 


BLYTII  AND  ANOTHER  V.  SAMUDA. 

DECLARATION  on  a  contract  by  the  defendant  to 
build  a  steam-boat,  similar  to  one  mentioned  in  a  certain 
contract  by  plaintiffs,  upon  builder's  plans  to  be  prepared 
for  the  approval  of  the  plaintiffs,  and  in  accordance  with 
the  specification  set  forth  at  the  foot  of  the  agreement,  the 
hull  to  be  built  in  accordance  with  the  contract,  and  to  be 
put  together  in  frames  of  the  description  or  dimensions 
contained  in,  and  conformably  to,  the  said  specification, 
and  to  execute  in  a  workmanlike  manner,  and  of  the  best 
materials,  all  the  iron  work  and  the  other  work  in  the 
specification  mentioned,  &c. 

Breach,  that  the  ship  the  defendant  built  was  not  con- 
structed according  to  the  specification,  and  was  in  parts 
built  of  bad  and  improper  materials,  and  in  parts  built  in 
a  bad  and  unworkmanlike  manner,  and  divers  matters  re- 
quired by  the  agreement  were  omitted,  and  in  divers  parts 
the  ship  was  weak  and  insufficient  in  strength,  and  of  less 
value  than  it  would  otherwise  have  been. 

Pleas:  1.  That  the  vessel  was  built  according  to  the 


agreement. 
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2.  Setting  out  the  agreement,  and  alleging  that  the  ship         18(51. 

was  built  in  accordance  with  it,  except  in  certain  parts  and       ^T^^ 

.  .  .  Blyth 

respects,  as  to  which  certain  variations,  deviations  and    and  Another 

omissions  from  the  specification,  in  and  during  the  con-       Samuda. 
struction  of  the  vessel,  were  made  by  and  according  to  the 
directions,  and  by  and  with  the  leave  and  license  or  con- 
sent, of  the  plaintiffs,  or  one  of  them,  &c.     Issue. 

Bovilf,  Lush  and  R.  E.  Turner  for  the  plaintiffs. 

Sir  W.  Atherton,  S.-G.,  and  Cleasby  for  the  defendant. 

The  contract  was  in  June,  1868,  between  the  defendant 
and  J.  &  A.  Blyth.  It  was  for  a  steam-boat,  to  be  completed 
in  January,  1859.  It  provided,  that  if  the  ship  should  not 
be  built  according  to  contract,  it  might  be  rejected,  and 
the  money  paid  for  it  recovered,  the  money  being  paid  by 
instalments  at  certain  stages,  and  the  plaintiffs  to  have  free 
ingress,  with  their  agents,  to  the  place  where  the  vessel 
should  be  built.  It  was  to  be  delivered  in  the  Thames. 
The  plaintiffs  had  previously  entered  into  a  contract  with  a 
company  at  Mayence  to  furnish  a  tug-boat  for  river  navi- 
gation, to  be  delivered  at  Rotterdam,  and  this  was  shown 
to  the  defendant,  and  was  the  contract  referred  to  in  his 
agreement  with  the  plaintiffs. 

The  plaintiffs  appointed  one  Harrington  to  look  after  the 
building  of  the  steam-boat,  and  in  December,  1858,  having 
received  notice  from  him  of  a  deviation,  in  substituting 
wood  deck-beams  and  "  shelves,"  they  wrote  to  the  de- 
fendant, telling  him  that  the  responsibility  of  the  vessel 
proving  satisfactory  to  the  Mayence  Company  would  rest 
with  him.  He  answered  that  the  Mayence  Company  had, 
in  their  specification,  required  wood  deck-beams,  and  that 
when  wooden  beams  were  adopted  a  wooden  shelf  was  in- 
variably used  to  attach  them  to,  not  an  iron  one.  The 
plaintiffs  replied  that  they  were  glad  the  defendant  knew 
these  alterations  would  be  satisfactory  to  the  Mayence 
firm.     When   completed,  engines  were  fitted  in  by  the 
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1861.        plaintiffs.  The  steam-boat  was  then  taken  over  to  Rotter- 

y*~*~*jl      dam.  when  it  was  found  that  some  of  the  iron  plates  had 
Bltth  r 

and  Another    bent  and  some  of  the  wood-woik  was  broken,  and  the 
Samuoa.      vessel  not  being  in  a  fit  state  to  undergo  the  trials  stipu- 
lated for  by  the  Mayence  Company,  they  refused  to  ac- 
cept it. 

The  case  for  the  plaintiffs  now  was,  that,  through  the 
substitution  of  wooden  "  shelves*'  and  beams  for  iron,  the 
vessel  had  been  so  weakened  that  it  had  not  strength  to 
resist  the  action  of  the  waves,  and  had  consequently  bent, 
or  "  buckled/'  causing  the  injuries  referred  to,  and  which 
made  her  useless. 

But  the  plaintiffs  admitted  that  the  vessel,  having  beeu 
launched  in  December,  1859,  had  taken  trial  trips  in  April, 
1860,  which  were  satisfactory,  before  the  voyage  to  Rot- 
terdam, and  that  the  injuries  occurred  in  the  course  of  the 
voyage,  which  was  in  June,  in  rather  rough  weather.  They 
declared,  however,  that  they  had  not  been  fully  aware  of 
the  substitution  of  wooden  beams  and  shelves  for  iron 
until  their  arrival  at  Rotterdam — that  is,  that  they  were 
not  aware  "  of  the  full  extent  of  the  deviation,"  though,  as 
already  stated,  they  themselves  had  fitted-in  the  engines. 

The  plaintiffs  further  admitted  that  there  had  been  time, 
between  December,  1859,  and  April,  1860,  to  substitute 
iron  stringers  or  beams  for  wooden,  had  they  insisted  on 
its  being  done,  but  they  had  not  insisted  on  it. 

Harrington,  the  plaintiffs'  engineer,  was  called,  and  ad- 
mitted that  he  saw  the  vessel  every  week,  and  knew  that 
the  wooden  beams  were  being  put  in,  on  which  account  he 
wrote  the  letter  already  alluded  to.  The  company  had 
sent  over  a  director,  and  also  their  captain,  to  inspect  the 
vessel,  and  they  examined  it  three  times  and  expressed  no 
dissatisfaction. 

In  July  the  agents  of  the  defendant  inspected  the  vessel 
at  Rotterdam,  and  ascribed  the  injuries  to  weakness  occa- 
sioned by  the  fitting-in  of  the  engines  and  the  violence  of 
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the  weather,  the  ship  not  being  built  for  ocean  naviga-        1861. 

tion(a).  •  VtTN^"/ 

v  '  #  Blyth 

In  August,  I860,  the  plaintiffs  gave  notice  to  the  defend-  and  Another 
ant  that  the  vessel  would  be  hauled  up  and  inspected,  and  Samuda. 
in  September  an  inspection  took  place.  In  December  the 
vessel  was  sold  to  the  Mayence  Company  for  1,450/.  The 
plaintiffs  had  paid  to  the  defendant  the  whole  price,  5,000/. 
The  contract  price  with  the  company  was  12,000/.,  of 
which  they  had  received  9,000/. 

There  was  a  conflict  of  evidence  between  the  witnesses 
for  the  plaintiffs  and  those  which  were  called  for  the  de- 
fendant, as  to  whether  iron  "  stringers"  were  better  than 
wooden.  The  witnesses  for  the  defendant  said  that  this 
was  only  so  as  regarded  sea-going  vessels,  and  that  the 
damage  would  have  been  greater  if  iron  had  been  used. 
And  there  was  a  great  contest  of  evidence  also  as  to  the 
cause  of  the  "  buckling." 

The  defendant  insisted  that  his  main  plea  was  proved. 

Cockburn,  C.  J.  (to  the  jury). — The  defence  is,  in  sub- 
stance, that  the  contract  was  departed  from  with  the  con- 
sent of  the  plaintiffs.  It  is  clear  that  they  knew  of  the 
alterations,  and  instead  of  rejecting  the  vessel,  they  ac- 
cepted it  as  it  was  built;  and  if  so,  and  if  they  assented  to 
the  alterations,  they  cannot  now  complain.  What  is  the 
fair  construction  of  the  letters  which  passed  between  the 
parties,  and  of  their  subsequent  conduct  ?  If  the  plaintiffs' 
assent  to  the  alterations  was  absolute,  of  course  they  are 
now  concluded.  If  conditional  on  the  approval  of  the 
Mayence  Company,  was  there  not  that  approval?  If  so, 
then  the  condition  was  satisfied,  and  the  assent  became 
absolute.  And  after  the  inspections  by  the  agents  of  the 
company,  was  it  not  clear  that  the  company  would  have 
accepted  the  vessel  as  it  was  then  built  and  launched? 
Supposing  the  plaintiffs  assented   to  the  substitution  of 

(a)  Vide  ante,  p.  417>  as  to  insurance  of  such  vettelsi 
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1861.  wood-work  for  iron,  they  cannot  bold  the  defendant  re- 
\^*^  sponsible  for  the  consequences  of  the  substitution,  even 
and  Another  assuming  that  it  caused  the  injuries  which  occurred.  And 
Samuda.  evcn  if  the  assent  was  with  a  reservation  of  all  responsi- 
bilities, or  was  conditional  on  the  ultimate  approval  by  the 
Mayence  Company,  the  plaintiffs  had  no  right  to  retain 
the  vessel,  after  the  company's  rejection  of  it,  for  six 
months,  from  June  to  December,  1860.  If  you  think  that 
was  an  unreasonable  delay,  and  in  that  view,  even  sup- 
posing there  was  no  assent  to  the  alterations,  the  action 
would  not  be  maintainable.  If,  however,  you  are  of  opinion 
that  there  was  neither  assent  to  nor  ratification  of  the 
alterations,  and  no  unreasonable  delay,  nor  acceptance  of 
the  vessel,  then  find  a  verdict  for  the  plaintiffs,  and  then 
consider  the  question  of  danvages,  as  to  which  there  is  a 
conflict  of  evidence,  on  which  you  must  exercise  your  judg- 
ment. 

No  doubt  the  defendant  has  departed  from  the  specifica- 
tion, and  unless  there  was  assent  or  acceptance  or  ratifica- 
tion, you  must  find  for  the  plaintiffs  for  such  damages  as 
you  think  proper. 

The  questions  for  you,  then,  are — 

1 .  Was  the  specification  departed  from  ? 

2.  Was  there  consent  by  the  plaintiffs  to  the  deviation  ? 

3.  Was  there  acceptance  by  the  plaintiffs  of  the  vessel? 

4.  Did  the  plaintiffs  retain  it  an  unreasonable  time  ? 

5.  If  not,  what  arc  the  damages? 

Verdict  for  the  defendant  (a). 

(a)  This  case  is  obviously  dis-  plaintiffs'  agents  fraudulent.    Here 

tinguishablc    from    South-Eastern  it  was  patent,  and  (he  assent  was 

Railway  Company  v.  Wttrlon,  post,  on   the  part  of  the  plaintiffs,  the 

on  the  principle  that  the  fault  there  principals,  as  well  as  of  the  agents, 
was  latent,  and  the  assent  of  the 
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Coram  Blackburn,  J.  v— %^*/ 

LAURANCE   V.    FAUX.  After  Hilary 

Term. 

ACTION  against  Robert  Faux,  for  that  he  became  te-  Receipts  f« 

°  m  rent  received 

nant  to  the  plaintiff  of  a  yard  and  buildings,  upon  the  terms  by  a  landlord 
that  he  would,  at  the  determination  of  his  tenancy,  leave  party,  held, 
upon  the   premises  all"  the   buildings  whatsoever  at  the  surrender°by 
time  of  the  demise  to  him.  erected  or  to  be  erected,  in  good  operation  of 

•  .  °  law,  putting  an 

and  tenantable  repair.  end  to  the  Ha- 

General  averment :  of  all  things,  &c.  foVmer° tenant. 

Breach:  that  the  defendant  did  not,  at  the  determination 
of  his  tenancy,  leave  all  buildings,  &c.  in  good  repair,  &c. 

Count :  for  use  and  occupation. 

Pleas:  1.  That  the  defendant  did  not  become  tenant  to 
the  plaintiff  on  the  terras  alleged. 

2.  That  he  did,  at  the  determination  of  his  tenancy,  leave 
the  buildings,  &c.  in  good  repair. 

3.  That  before  breach  the  plaintiff  discharged  the  de- 
fendant from  his  promise.     Issue.     Never  indebted. 

Hayes,  Serjt.,  and  Keane  for  the  plaintiff. 

Digby  Seymour  for  the  defendant. 

On  the  4th  August,  1852,  the  plaintiff  entered  into  a 
written  agreement  with  Edward  Faux,  brother  of  the  de- 
fendant, to  let  him  a  house  and  land  at  50/.  a  year,  the 
tenant  to  do  tenant's  repairs,  and  the  landlord  substantial 
repairs. 

On  the  1st  October,  1852,  the  plaintiff  entered  into  a 
written  agreement  with  the  defendant  Robert  Faux,  to  let 
him  the  yard  and  buildings  now  in  question,  a  portion  of 
the  first-mentioned  premises  for  a  year  from  old  Michael- 
mas then  next  (11th  October),  and  so  from  year  to  year  at 
10/.  a  year,  the  tenant  to  keep  and  leave  the  buildings  in 
repair,  &c.  (with  the  stipulation  declared  upon),  and  not  to 
assign  the  premises  without  the  previous  consent  of  the 
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1861.        landlord  in  writing.     To  this  agreement  JEdwar d  Faux  was 
_s^v^w      party  ;  by  a  memorandum  at  the  foot  that  he  consented  to 

Lalkance  . 

r.  transfer  his  interest  in  the  premises  to  his  brother. 

In  December,  1857,  all  the  buildings  demised  by  the 
second  agreement  were  destroyed  by  an  accidental  fire,  and 
neither  party  had  rebuilt  them,  nor  had  the  tenant  paid 
rent  since  Michaelmas,  1857,  and  decliued  to  do  so.  No 
notice  had  been  given  on  either  side  to  determine  the  te- 
nancy, but  defendant  had  ceased  to  occupy. 

On  the  26th  December,  1859,  the  plaintiff  wrote  to  the 
defendant  to  this  effect : — "  Your  term  in  the  premises 
you  took  of  me  expired  on  the  11th  October  last,  and  as 
you  have  not  paid  any  rent  since  the  fire,  I  apply  to  you 
for  arrears  of  rent  to  Michaelmas  last,  and  also  to  restore 
the  buildings  or  pay  mc  the  value,  your  contract  being  to 
leave  them  in  good  repair." 

On  the  27th  March,  1860,  the  plaintiff  gave  defendant 
notice  to  quit  at  Michaelmas. 

Digby  Seymour  called  Edward  Faux,  who  swore  that  in 
December,  1855,  he  saw  the  plaintiff,  told  him  he  was 
going  to  have  the  yard  and  buildings  again,  paid  him  30/., 
taking  a  receipt,  produced,  in  these  terms  : — "  Received  of 
Mr.  Edward  Faux  30/.  for  half  a  year's  rent  of  his  own 
house  and  farm,  due  Michaelmas,  1855,  and  also  of  the 
yard  and  buildings,  late  his  brother's,  and  now  again  in  his 
occupation."  And  subsequent  half-year's  receipts  were 
produced  similar  in  amounts. 

Under  a  Judge's  order  the  defendant  had  produced  re- 
ceipts given  him,  of  which  the  latest  date  was  October,  1854, 
then  October  17,  1857— "Received  of  Robert  and  Edward 
Faux  30/.,  due  Michaelmas,  1857,  for  estates  at  York  ;" 
and  May,  1859—"  Received  of  Edward  Faux  25/.  for  half- 
a-y  ear's  rent,  due  6th  April,  1859." 

Blackburn,  J. — These  receipts  are  strong  evidence  of  a 
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change  of  tenancy  with  the  consent  of  the  landlord,  amount- 
ing to  a  surrender  by  operation  of  law. 
Thereupon, 

Keane  yielded  to  a 


(a)  See  all  the  cases  on  this 
subject  cited  in  Davison  v.  Gent, 
26  L.  J.,  Excb.  122.  The  surren- 
der would  be  itself  "  a  determina- 
tion of  the  tenancy"  within  the 


Nonsuit  (a). 

agreement  (see  Gore  v.  Wright, 
8  A.  &  E.  118),  but  then  no  breach 
was  proved  in  1855,  or  before  the 
surrender. 


1861. 
Laurance 

V. 

Faux. 


1860. 

Michaelmas 
Term. 


Coram  Cockburn,  C.  J. 

BLENKIRON  v.  THE  GREAT  CENTRAL  GAS 
CONSUMERS  COMPANY  (a). 

JL  HE  declaration  stated  that  the  defendants  were  engaged  After  a  verdict 
in  laying  on  gas  to  certain  premises  contiguous  to  the  pre-  not  recorded,  it 
mises  of  the  plaintiff',  and  that  the  defendants  or  their  ser-  Is  t0°  latf  t(J 

1  be  nonsuited. 

vants  so  negligently  and  improperly  conducted  themselves      In  an  action 
in  the  so  doing,  that  by  reason  of  such  negligence  the  gas  company  for 
escaped  from  their  main  into  the  said  contiguous  premises,  I^in^fJh^es-" 
ignited  and  exploded;  whereby  the  said  premises  were*  set  cape  of  gas 

.  from  their  main 

on  fire,  and  by  the  names  therefrom  the  premises  of  the  into  premises 
plaintiff  were  set  on  fire,  &c.  werTknown  to 

Second  count :  that  the  defendants  wrongfully  and  negli-  Hf  burnins;  L 

°        J  Y        the  case  for  the 

gently  caused  certain  gas  to  explode  and  became  ignited  plaintiff  being, 
near  to  the  plaintiff's  premises,  whereby  the  same  were  set  found  entrance 
on  fire.  throu^  °n 

open  window 

Pleas:    1.    Not  guilty.  nearly  level 

with  the  trench 

2.  That  the  defendants  were  not  engaged  in  supplying  from  the  main, 
gas  to  the  said  premises  contiguous  to  those  of  the  plain-  ha^beenmade 
tiff  as  alleged.  in  t!.le  ma!n  for, 

°  the  insertion  of 

(a)  See  llolden  v.  The  Liverpool  Gas  Company,  3  C.  B.  1.  pipe:—  Held 

that  even  if  the 
jury  thought  the  gas  so  entered,  it  was  still  a  question  for  them  whether  the  defendants'  men 
xnight  reasonably  have  foreseen  it,  and  were  bound  to  have  the  window  closed. 
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1M&.  Htarteu*  rr-^L'.  Giferd  tic  C  iUfarik   far  the 


Eli-*  t:if» 

T 

7r*  Oil*? 

Ci*7iii   G»_* 

C'.'»irxiii 


jBirli..  Liu.1.  Ev.iii  Liii  JT&Irrrila  ?:c  As  defecdants. 

Tr,*  -c ■: ■rf:r-:,-r  zr*r  &?*'  ~£32rrf£  i:  ia  the  declaration 
Cosi- j.rT.  wtrt  ir:st  -f  V;Wk  V:,;i*;i-.  ini  hhi  be*n  lighted  by 
lb*  rii  :i  fci»:ii'=:  n*  cr-TiL^T.  Tu»  defendants  had 
been  ezrscef  -:  ^-7*7  J  P-?  s:*:  th:-?*  prrai&es,  and  their 
men  cii  :b*  ftr  :f  -jrz  trz-i^ri:  j  we**  ec^a^red  on  the 
woik  r.-e:-*s«Arr  ::  1*\  i:<*  rts  :c  iLereia.  The  pipe  from 
the  'zit.t:  jLf  r:-;»L~.  "  ibr  C'r,Lner«3"  entered  the 
f-recr.:*-**  ;ir:-tzi  a  l:j=  ::.  ibe  hasir&exii,  a^d  they  even 
had  tUihTzcC  :he  hoe.  aci  iiso  itade  a  tresch  from  the 
wall  to   t^.eir   m':z.   i\j:*z.i   three   feel  distance.      Before 

coici:  forth er  thev  tfkei  the  r»ers:-n5  en  Messrs.  Morlev's 

«_>_.•  .- 

premises  if  i:  were  r.ecessiry  that  the  gas  bnmers  in  the 
basement  should  be  alight  ?  and  were  told  that  it  was. 
They  then  proceeded  to  tap  a  hole  in  the  main,  for  the 
purpose  of  admitting  the  service  pipe.  There  were  windows 
in  the  basement,  throe gh  a  little  hole  on  the  level  of  the 
pavement  Close  to  the  bole  in  the  wall  was  the  meter  of 
the  other  gas  company.  A  little  before  eleven  o'clock  a 
strong  smell  of  gas  was  observed  in  the  basement,  and  soon 
after  there  was  an  explosion  which  set  the  house  on  flames 
and  set  fire  to  the  plaintifFs  house  adjoining. 

The  case  opened  for  the  plaintirl  as  regarded  negligence 
was,  that  the  operation  of  tapping  the  main  to  admit  the 
service  pipe,  ought  not  to  have  taken  place  without  a  pro- 
cess called  "bladderinsf,"  which  consisted  in  the  insertion  of 
a  kind  of  wedge  in  the  main,  below  the  orifice  cut  for  the 
admission  of  the  service  pipes,  so  as  to  prevent  the  escape 
of  gas  through  that  openiug;  and  it  was  suggested  that 
there  had  been  a  current  of  gas  along  the  trench  and 
through  the  hole  and  window  into  the  basement  where 
lights  were  burning,  which  ignited  and  exploded  the  gas; 
that  this  was  a  result  which  might  have  been  reasonably 
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foreseen,  and  that  as  the  lights  were  known  to  be  there,         i860, 
and  the  simple  precaution  referred  to  would  have  prevented    B 
all  danger,  its  omission  was  negligence  which  rendered  *. 

.  .  The  Grbat 

the  defendants  liable.  But  the  witnesses  called  for  the  central  Gas 
plaintiff  could  not  go  the  length  of  saying  that  the  precau-  compan*" 
tion  was  general ;  not  that  it  was  done  in  many  instances. 
And  skilled  witnesses  were  called  for  the  defendants  to 
prove  that  it  was  not  a  necessary  or  ordinary  precaution ; 
on  the  other  hand,  some  of  the  witnesses  for  the  defend- 
ants admitted,  that,  under  the  circumstances,  it  would  have 
been  proper  to  adopt  every  precaution  to  prevent  danger  of 
ignition  of  the  gas  by  means  of  the  lights  burning ;  aud 
that  it  would  have  been  prudent  to  close  the  windows  or 
any  other  opening  into  the  house  before  allowing  the  gas 
to  escape,  as  it  would  be  certain  to  ignite  after  a  certain 
quantity  of  it  had  entered  the  place  where  lights  were 
burning. 

Hawkins  in  reply  relied  chiefly  on  this. 

[There  was  some  cross-examination  of  plaintiff's  wit- 
nesses, with  a  view  to  show  that  there  might  have  been  an 
escape  of  gas  from  some  of  the  burners  of  the  other  gas 
company,  but  the  case  did  not  turn  on  that.] 

Cockburn,  C.  J.  (to  the  jury). — There  are  two  questions 
for  you.  1.  Whether  the  gas  which  exploded  proceeded 
from  the  defendants'  main ;  and  2.  Whether  in  any  thing 
which  their  servants  did,  or  omitted  to  do,  there  was  such 
negligence  as  to  make  the  defendants  responsible.  The 
first  point  depends  on  the  facts  and  mainly  on  this,  whether 
the  escape  of  gas  was  gradual  or  sudden,  for  if  sudden, 
it  probably  was  from  the  hole  opened  by  the  defendants' 
servants  in  their  main. 

As  to  the  second,  the  real  question,  you  have  to  deter- 
mine, is,  whether  there  was  negligence  on  the  part  of 
the  defendants'  men,  for  if  so,  the  defendants  are  respon- 
sible, that  negligence  may  be  either  in  omitting  to  do 
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1860.         something  which  in  the  exercise  of  ordinary  care  and  skill 

/^      they  ought  to  have  exercised ;  or  in  the  doing  an  act,  dan- 
Blknriron  ?  ... 

v.  gerous  in  itself,  under  circumstances  in  which  it  cannot 

Tub  Or  eat 

Central  Gas  consistent  with  ordinary  care  and  prudence  that  it  should 
CoNnuiiERs    be  done. 

COMTANY. 

The  ground  of  negligence  put  forth  in  the  opening  ap- 
pears to  have  been  either  abandoned  or  not  so  much  relied 
upon  at  the  close  of  the  case.  The  main  ground  now  relied 
upon  by  the  plaintiff  appears  to  be  this,  that  the  whole 
thing  was  done  with  a  careless  disregard  to  the  safety  of 
the  adjoining  premises;  that  care  should  have  been  taken 
to  prevent  the  entry  of  gas  into  the  premises  where  lights 
were  known  to  be  burning.  And  upon  that  the  question 
is,  whether  the  company's  servants  did  what  was  necessary 
with  reference  to  ordinary  and  reasonable  care?  That  the 
operation  was  one  of  some  danger  cannot  be  denied,  not 
only  does  the  event  prove  it,  but  the  witnesses  all  concur 
in  this,  that  to  allow  a  quantity  of  gas  to  escape  into  pre- 
mises where  lights  are  burning  was  necessarily  attended 
with  danger  of  ignition,  and  must  have  been  known  to  be 
so ;  and  those  who  carry  on  operations  dangerous  to  the 
public  are  bound  to  use  all  reasonable  precautions — all  the 
precautions  which  ordinary  reason  and  experience  might 
suggest  to  prevent  the  danger.  It  is  not  enough  that  they 
do  what  is  usual  if  the  course  ordinarily  pursued  is  impru- 
dent and  careless ;  for  no  one  can  claim  to  be  excused  for 
want  of  care  because  others  are  as  careless  as  himself;  on 
the  other  hand,  in  considering  what  is  reasonable,  it  is  im- 
portant to  consider  what  is  usually  done  by  persons  acting 
in  a  similar  business.  Now  it  appears  that  the  hole  in  the 
wall  was  stopped  up,  but  the  window  was  not  closed,  and 
this  is  the  negligence  now  mainly  imputed  by  the  plaintiff; 
on  the  other  side  it  is  contended,  that  it  was  not  to  be  ex- 
pected that  the  gas  would  go  through  the  window.  Here 
two  questions  arise,  first,  did  it  do  so?  and,  secondly, 
ought  the  men  to  have  foreseen  that  it  might  do  so  ?    Was 


AS 
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there  a  want  of  proper  care  and  caution  in  allowing  the         i860, 
escape  of  gas  from  the  main  without  first  closing  that      ^^v*^ 

•      i         *       «x      i       t  11  *       i.    ,  Blenkiron 

window  ?     Money  s  men  were  asked  to  put  out  the  lights,  v. 

but  this  is  not  an  action  by  Morley,  and  I  do  not  know  cInthal'g* 

that   contributory   negligence  on  his  part  would    be   an    Consumers 

*   °  .'  Company. 

answer  to  the  action  by  the  present  plaintiff.     It  is  for  you 

to  consider  whether  the  defendants'  servants  ought  not  to 

have  either  insisted  on  the  lights  being  put  out  or  have 

the  windows  closed.    And  if  they  did  what  was  necessarily 

dangerous    under   circumstances,  making   it   additionally 

dangerous,  with  a  want  of  due  care,  find  for  the  plaintiff, 

if  not,  for  the  defendants. 

The  jury  were  directed  as  to  whether  the  defendants'  gas 

caused  the  explosion,  but  were  unanimous  in  finding  that 

they  used  all  reasonable  precaution. 

Hawkins  applied  instantly  for  a  nonsuit ;  but 

Cockburn,  C.  J. — That  is  too  late,  although  the  verdict 

is  not  recorded. 

Verdict  for  the  defendants  (a). 

(a)  Next  term  Hawkins  moved,  left  to  the  jury  and  was  entirely  for 

but  the  Court  were  clearly  of  opi-  them,  and  there  was  evidence  both 

nion  that  the  plaintiff  was  too  late  ways,  there  was  no  ground  for  dis- 

in  his  application  for  a  nonsuit,  and  turbing  the  verdict ;  but  the  case 

that  as  the  case  had  been  rightly  stood  over. 


Coram  Wightman,  J. 
TRINDADE  v.  LEVY  and  another.  1861. 

i  Eatter  Term, 

-A-CTION  for  freight.  On  a  charter  to 

Plea :  never  indebted  and  set-off.  J^Xd"  «ff° 

The  particulars  of  set-off  claimed  31/.  for  "  cash  paid  for  shjP»  at.a  PPf 

r  \  where  tne  ship 

the  hire  of  a  felucca  to  Larache,  to  take  the  remainder  of  cannot  safely 
the  cargo  outside  the  bar  for  shipment/'  &c.  bar-ifsheis 

Raymond  for  the  plaintiff*.  the  freighter 

cannot  throw 

Gray  and  JSeresford  for  the  defendant.  extra  expense 

of  lighterage  on 

The  charter  was,  to  proceed  to  Larache  (a  port  in  Africa),  the  shipowner. 
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Trindade 

v. 

Levy 

and  Another. 


to  receive  a  complete  cargo,  so  far  as  the  ship  can  reason- 
ably stow  and  load,  and  to  receive  it  "  alongside  the  ship" 
at  that  port. 

The  cause  was  partly  tried  upon  admissions,  which 
stated,  inter  alia,  that  Larache  was  a  port  with  a  bar,  inside 
of  which  it  was  impossible  for  the  ship  to  continue  long 
enough  to  load  a  complete  cargo,  by  reason  of  the  low 
depth  of  water,  and  that  after  loading  as  far  as  she  could 
inside  the  bar,  she  went  outside  the  bar,  to  the  nearest 
place  convenient  for  loading,  which,  however,  was  at  a  dis- 
tance from  Larache. 

The  felucca  mentioned  in  the  set-off  had  been  employed 
to  convey  the  rest  of  the  cargo  alongside  of  the  ship  at  that 
place,  and  the  charges  thus  incurred  formed  the  subject  of 
the  set-off. 

It  was  contended  for  the  defendant  that  the  master  had 
contracted  to  receive  the  cargo  at  Larache,  and  therefore 
must  bear  the  extra  expense  of  conveying  it  to  another 
place ;  but 

Wigiitman,  J.,  thought  otherwise,  and  left  the  case  to 
the  jury. 

Verdict  for  the  plaintiff  (a). 


(a)  Gray  moved  in  T.  T.  but 
took  nothing ;  the  Court  being  of 
opinion,  on  the  construction  of  the 
charter,  that  the  port  of  Larache  did 
not  necessarily  mean  inside  the 
bar,  or  at  the  place  called  Larache, 
that  the  charter  bound  the  master 
to  receive  the  cargo  alongside  the 
ship,  and  that  this  meant  wherever 
at  the  port  of  Larache  she  could 
safely  be  loaded,  and  that  the  char- 
ter could  not  reasonably  mean  that 


the  ship  was  to  be  loaded  inside  the 
bar  until  she  stranded,  or  that  the 
shipowner  was  to  be  responsible 
for  a  natural  obstacle  which  must 
be  supposed  to  be  equally  in  the 
knowledge  of  both  parties;  that 
even  if  the  freighter  was  not  bound 
to  load  there  he  had  done  so,  and 
could  not  now  throw  the  extra 
charge  on  the  shipowner.  See 
Lindsay  v.  Janson,  28  L.  J.,  Exch. 
315. 
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1861. 

BARNETT  v.  THE  CRYSTAL  PALACE  COMPANY.      v-~^ 

__  Easter  Term, 

jJETINUE  for  fittings  and  effects.  A  person  hav- 

.  .  ing  in  his  pos- 

rleas :  non  detinet  and  not  possessed.  session  the 

.  goods  of  ano- 

Tozer,  Serjt.,  for  the  plaintiff.  ther,  whom  he 

knows  to  be 

Mills  and  C  Pollock  (with  them  Bovill)  for  the  defend-  the  owner,  has 

no  right  to  re- 
8Ht8.  tain  them  un- 

One  Haseldon  had  entered  inton  contract  with  the  com-  written  receipt 
pany  to  have  the  use  of  the  room  where  people  washed  forthcm- 
their  hands,  &c,  and  for  that  purpose  put  up  certain  fit- 
tings, and  had  certain  things,  such  as  towels,  utensils,  &c. 
In  September  he  assigned  these  effects  to  the  plaintiff.  In 
November  he  left,  and  another  person  went  into  possession, 
and  carried  on  the  business  until  January.  Haseldon, 
however,  had  left  behind  him  some  of  these  fittings,  &c, 
and  subsequently,  the  plaintiff,  having  got  from  one  Grove, 
the  company's  manager  of  the  department,  his  assent  to 
their  removal,  applied  to  one  Thompson,  a  servant  of  the 
company,  who  had  charge  of  that  part  of  the  premises,  to 
let  him  have  them,  which  Thompson  declined  to  do,  saying 
at  first  that  he  did  not  know  him.  Haseldon  then  went 
with  the  plaintiff  to  Thompson,  told  him  of  the  assignment, 
stated  who  the  plaintiff  was,  and  that  he  was  the  owner, 
and  appealed  to  Grove's  letter.  Thompson,  however,  still 
declined  to  deliver  them  unless  Barnett  would  give  a 
written  receipt  for  them  and  show  the  bill  of  sale,  which 
he  refused  to  do,  and  the  next  day  issued  the  writ  in  this 
action.  Grove,  after  the  writ,  said,  "  Why  did  he  not  de- 
liver them  ?"  but  they  had  not  been  offered  before  or  after 
the  action. 

It  was  admitted  that  Grove  had  authority  from  the  com- 
pany. But  a  question  was  made  as  to  the  authority  of 
Thompson. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  com- 
pany were  responsible  for  his  acts,  as  Grove,  their  manager, 
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The  Crystal 

Palace 

Company. 


had  referred  the  plaintiff  to  him,  and  left  the  matter  under 
his  actual  control,  and  that  there  was  no  right  in  the  com- 
pany or  their  agents  to  impose  the  condition  of  giving  a 
receipt  for  the  goods. 

Wightman,  J.  (to  the  jury). — 1.  Had  Thompson  autho- 
rity from  Grove  to  give  up  the  goods  if  a  receipt  was  given, 
or  to  retain  them  if  a  receipt  was  not  given? — Yes. 

2.  Did  Thompson  offer  to  give  up  the  goods  if  the  plain- 
tiff would  sign  the  receipt  ? 

3.  Did  the  plaintiff  refuse  to  do  so  ? 

As  to  these  latter  questions,  the  jury  were  discharged, 
with  the  consent  of  the  plaintiff,  who  maintained  that  they 
were  immaterial,  but  not  of  the  defendants,  on  whose  be- 
half it  was  contended  that  they  were  material. 

The  jury  found  a 

Verdict  for  the  plaintiff  (a). 


(a)  In  T.  T.,  C.  Pollock  moved 
but  took  nothing ;  the  Court  being 
clearly  of  opinion  that  there  was 
evidence  of  Thompson's  authority 
to  detain  on  the  part  of  the  com- 
pany, and  that  there  was  no  right 
to  retain  the  goods  until  a  receipt 
was  given,  as  the  plaintiff's  owner- 


ship was  sufficiently  made  known. 
It  has  been  held  that  a  debtor  has 
no  right  to  require  a  receipt;  see 
Jones  v.  Arthur,  8  D.  P.  C.  442. 
And  as  to  the  main  question,  see 
the  similar  case  of  Burroughs  v. 
Bayne,  29  L.  J.,  Ex.  185,  and  Fo- 
t  her  gill  v.  Lov  e grove,  ante,  p.  132. 


Coram  Blackburn,  J. 
HAYES  v.  TINDALL. 

Easter  Term.     _. 

A  house  agent  JJECLARATION,  that  in  consideration  that  the  plain- 

for  hit  em.  t]^f  at  the  request  of  the  defendant,  would  employ  him  as 

lie  1^*™?*-  a  nonse*aoen<,»  f°r  **ne  purpose  of  letting  or  procuring  for 

lectt  to  make  the  plaintiff  a  tenant  for  a  furnished  house  of  hers,  for 

reasonable  in-  ,.,/.,  ,  i  i 

quirics  as  to      commission  and  reward,  the  defendant  undertook  and  en- 

the  tenant.Cy  °   6aSec'  w*tn  tne  plaintiff  that  he  would  use  due  care  and 

attention,  as  such  house-agent,  in  and  about  the  procuring 
such  tenant,  and  in  and  about  ascertaining,  or  endeavour- 
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ing  to  ascertain,  before  letting  the  same  to  any  person,  that        1861. 
such  person  was  a  fit  and  proper,  and  respectable  and 
solvent  person. 

Breach,  that  he  did  not  take  due  care  to  ascertain,  or 
endeavour  to  ascertain,  before  he  let  the  house  to  one 
Evans,  that  the  said  Evans  was  solvent,  and  let  the  house 
to  him  [knowing  (a)]  that  he  was  not  solvent,  whereby  the 
plaintiff  was  unable  to  obtain  her  rent,  and  sustained 
damage  through  injury  done  to  the  plaintiffs  furniture  by 
the  said  Evans,  and  in  endeavouring  to  obtain  compensa- 
tion from  him,  which  she  failed  to  do  by  reason  of  his  not 
being  responsible,  &c. 

Pleas:  1.  That  the  defendant  did  not  undertake  as 
alleged. 

2.  That  he  did  use  due  care,  &c. 

3.  Exoneration,  &c. 

Ballantine,  Serjt.,  and  Lloyd,  for  the  plaintiff. 

Petersdorff,  Serjt.,  for  the  defendant. 

The  plaintiff,  having  a  furnished  house,  employed  the 
defendant,  a  house-agent,  to  let  it.  There  was  no  express 
contract  between  them.  He  introduced  Evans  to  the  plain- 
tiff, telling  her  he  had  known  him  for  years,  and  that  he 
was  a  respectable  man  whom  she  would  like  as  a  tenant. 
In  fact,  the  defendant  had  known  Evans,  and  on  a  former 
occasion  had  let  him  a  house  on  references  which  he  found 
satisfactory  at  the  time,  and  now  offered  to  give  the  plain- 
tiff, but  which  she  dispensed  with,  being  satisfied  with  the 
defendant's  knowledge  of  him.  Evans's  circumstances, 
however,  had  since  changed,  and  he  had  been  in  difficulties, 
which  would  have  probably  been  discovered  had  inquiries 
been  made,  but  of  which  the  defendant  was  not,  so  far  as 

(a)  No  attention  was  given  to  on   false    representation,   probably 

ibis  word  at  tbe  trial,  and  tbe  case  Lord  Tenterden's  Act  would  have 

was  tried  as  if  nothing  turned  upon  raised  a  difficulty. 
U.     If  tbe  action  had  been  rested 

VOL.  If.  H  II  P.F. 
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TlNDALL. 


appeared,  aware.  The  plaintiff  agreed  to  the  letting,  and 
desired  the  defendant  to  arrange  it,  which  he  did,  the  terms 
being  a  monthly  rent  payable  in  advance,  the  letting  being 
for  a  year.  Evans  entered  and  paid  two  months9  rent  as 
agreed,  but  then  finding  himself  insolvent,  proposed  to 
give  one  or  two  months'  notice  and  to  leave,  but  to  this  the 
plaintiff  would  not  agree,  and  he  left  without  paying  any- 
thing more.  The  plaintiff  said  she  had  not  been  able  to 
let  the  house  for  the  remainder  of  the  year.  The  defendant 
had  sent  her  a  bill  for  commission,  at  five  per  cent.,  on  a 
year's  rent,  which  she  had  paid. 

Upon  these  facts  it  was  contended  for  the  defendant 
that  there  was  no  cause  of  action,  the  plaintiff  having 
been  satisfied  with  the  defendant's  statements,  which 
were  made  bona  fide ;  that  it  was  enough  if  a  house-agent 
introduced  a  person  to  his  employer  bona  fide,  and  that,  at 
all  events,  he  was  not  bound  to  make  further  inquiries  in 
this  particular  case. 

Blackburn,  J.,  left  it  to  the  jury  whether  the  nature  of 
the  employment  was  such  as  that  he  was  not  bound  to 
make  inquiries,  or  whether  it  was  such  as  did  impose  that 
duty.  If  so,  then  he  told  them  the  defendant  was  bound 
to  use  due  care  to  discharge  such  duty,  and  left  it  to  them 
to  consider  whether  he  had  done  so,  and  whether,  by 
reasonable  inquiries,  he  might  not  have  found  out  the 
tenant's  insolvency. 

Verdict  for  the  plaintiff,  28/.  (a). 


(a)  Petersdorff]  Serjt,  moved  in 
T.  T.,  on  the  ground  that  there  was 
no  evidence  from  which  the  jury 
could  find  any  sucli  duty,  but  the 
Court  (Cockburn,  C.  J.,  Wight- 
man,  J.,  Crompton,  J.,  and  Black- 
burn, J.)  were  of  opinion  that  the 
jury  might  rightly  infer  from  the 
very  nature  of  the  employment  and 
the  ray  men  t  of  the  commission. 


that  the  duty  was  not  merely  to  in- 
troduce a  person  without  making 
any  inquiries  about  him,  but  to 
make  reasonable  inquiries ;  and  the 
rule  was  refused. 

Note. — That  the  attention  of  the 
Court  was  not  directed  to  the  fact, 
that  the  defendant  told  the  plaintiff 
that  he  had  known  Evans  for  years, 
(which,  however,  it  should  seem, 
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would  not  have  sustained  the  al-  the  scienter,  would  give  a  right  1861. 

legation   of  the  scienter,)  and  the  of  action  not  affected  by  the  stat. 

judgment  of  the  Court  proceeded  9  Geo.  4,  which  applies  only  to  ac- 

npon  the  ground,  that  there  was  tions  grounded  simply  on  false  re- 

a  duty  to  make  inquiries.     That  presentations    of  solvency,    apart 

duty  being  the  ground  of  action,  from  duty  to  make  inquiry. 

the  breach  of  it,  with  or  without 


Westminster,  coram  Wightman,  J. 
WOOD  v.  FINCH. 

.  Easter  Term. 

.A.CTION  for  the  price  of  coals  sold  and  delivered;  and  A  member  and 

n  t.     i         i  •       i  director  of  a 

for  money  had  and  received.  coai  club, 

Plea,  never  indebted.  n^lVf* 

7  principle  ox 

Hannen  (with  him  Lush)  for  tbe  plaintiff.  foS^'ok 

Barrov,  for  the  defendant.  jftSJj 

In  1856  a  Coal  Club  was  formed,  for  the  purpose  of  /«./<*,  not  liable 
raising  by  subscriptions,  during  the  summer  of  each  year,  ^erred  on°£*di* 
a  fund,  out  of  which,  in  the  autumn,  coals  should  be  pur-  Dv  tne  8ecre" 
chased  wholesale,  and  supplied  to  the  members  accord- 
ing to  their  respective  subscriptions.  There  was  a  secre- 
tary or  manager,  and  trustees,  and  a  committee;  but  the 
actual  management  was  in  the  secretary.  From  the 
evidence  of  a  member  of  the  committee  of  1857,  it  ap- 
peared that  the  subscriptions,  as  received  by  the  secretary, 
were  paid  into  a  bank  in  the  names  of  the  trustees ;  that 
the  secretary  ordered  such  coals  as  he  judged  would  be 
wanted;  that,  if  he  could  get  the  necessary  quantity  for  less 
than  the  amount  made  up  by  the  subscriptions,  it  was  an 
"  off-set/'  but  the  witness  could  not  say  what  became  of 
the  overplus  of  any  coals  obtained.  And  the  witness  and 
another,  called  for  the  plaintiff,  did  not  know  of  any 
authority  to  the  secretary  to  pledge  the  credit  of  the 
society ;  on  the  contrary,  stated  that  they  never  authorized 
coals  to  be  ordered  until  the  money  had  all  been  received 
by  the  secretary.    He  said,  the  very  object  of  the  club  was, 

hh2 
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1961.        by  paying  ready  money  for  the  coals,  to  get  them  at  a 
cheaper  rate ;  and  that,  consequently,  the  secretary  had  no 


Wood 


Fixcb. 


v.  authority  to  order  coals  except  for  read)-  money.     At  the 

same  time,  it  was  stated  that  the  secretary  sold  coals  on  his 
own  account,  and  that  he  bought  coals  where  he  pleased ; 
and,  so  that  the  club  had  what  they  wanted,  sold  as  he 
pleased. 

In  the  autumn  of  1857  all  the  subscriptions  had  been 
paid  before  the  29th  September,  and  the  secretary  had 
then  ordered  a  cargo  of  coals,  which  arrived  in  October. 

The  defendant  was  one  of  the  three  trustees  in  that  year, 
and  they  had  opened  an  account  at  a  bank  in  February, 
1857,  which  continued  until  March,  1858. 

The  banker's  books  were  produced,  and  it  appeared 
that,  on  the  24th  September,  1857,  the  account  was 
reduced  to  31/.  11*.  lid.,  having  been  reduced  to  that  sum 
by  payments  of  86/.  And,  in  the  month  of  March,  1858, 
the  account  was  settled  by  payment  to  the  trustees  of  19/., 
the  balance  due  at  that  time. 

It  did  not  appear,  however,  to  whom  the  sums  had  been 
paid,  which  had  been  drawn  out  prior  to  September  29th, 
1857. 

And  it  came  out  that  when  the  cargo  arrived  the  secre- 
tary had  sold  coals  out  of  it  on  his  own  account. 

There  had  been  no  communication  whatever  between  the 
plaintiff  and  defendant. 

On  this  evidence,  (the  rules  not  being  put  in,) 

Barrow,  for  the  defendant,  without  calling  witnesses, 
submitted  that  there  was  no  proof  of  any  authority  to 
pledge  his  credit,  and 

Wightman,  J.,  being  of  that  opinion,  directed  a 

Nonsuit  (a). 

(a)  Reserving  leave  to  the  plain-  dence  to  sustain  such  verdict,  f  n 
tifl' to  move  to  enter  a  verdict  if  the  E.  T.  Lush  got  a  rule  nisi.  The 
Court  should  think  there  was  evi-      rule  was  granted  on  the  authority 
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of  the  following  case : — By  the  rules 
of  a  coal-club  (duly  certified),  pro- 
vision was  made  for  the  appoint- 
ment of  a  chairman,  secretary  and 
treasurer,  the  latter  of  whom  was  (o 
receive  all  monies  taken  by  the  se- 
cretary, and  to  pay  the  coal-mer- 
chant as  soon  after  every  delivery 
of  coals  as  he  should  receive  an 
order  signed  by  the  secretary  and 
chairman.  It  was  then  provided 
that  certain  weekly  payments  should 
be  made  by  the  members  to  the  se- 
cretary, who  were  to  be  entitled  at 
the  end  of  twelve  weeks  to  receive 
half  a  ton  of  coals  for  each  share 
held  by  them.  It  was  further  pro- 
vided, that  the  secretary  should,  on 
the  requisition  of  the  members  pre- 
sent at  a  meeting,  apply  for  tenders 
to  such  coal  merchants  as  they 
should  direct ;  that,  when  a  tender 
was  accepted  at  the  following  meet- 
ing, the  secretary  should  agree  with 
the  merchant  for  the  required  sup- 
ply,— the  coals  to  be  paid  for  u  on 
the  next  Thursday  night  after  each 
delivery,  by  an  order  on  the  trea- 
surer, signed  by  the  secretary  and 
chairman."  The  plaintiff  having 
tendered  to  supply  the  club  with 
about  100  tons  of  coals,  at  23*. 
per  ton,  the  secretary  prepared  an 


agreement  for  "  100  tons,  more  or 
less,"  at  that  price,  which  was 
signed  by  himself  and  the  plaintiff, 
but,  through  the  default  of  the  se- 
cretary, there  were  not  sufficient 
funds  in  the  treasurer's  hands  to  pay 
for  them. 

Held,  that  the  secretary  was  the 
mere  servant  of  the  general  body, 
and  must  be  taken  to  have  acted  in 
that  capacity  in  giving  the  order 
for  the  coals ;  that,  as  the  club 
never  parted  with  their  control  over 
the  money  in  the  hands  of  the 
treasurer,  or  authorized  the  secre- 
tary to  expend  it,  but  gave  him  au- 
thority to  order  the  coals  for  them, 
and  did  not  furnish  him  with  funds 
to  pay  for  them,  but  authorized  a 
contract  on  credit,  the  contract  so 
made  must  be  taken  to  have  been 
made  on  their  credit,  and  conse- 
quently the  defendant,  as  a  member 
of  the  club,  was  liable.  Cockerell 
v.  Aucompte,  2  C.  B.  (N.  S.)  440. 
But,  the  case  having  been  moved 
by  counsel,  not  present  at  the  trial, 
the  attention  of  the  Court  was  not 
directed  to  the  express  evidence 
negativing  any  authority  to  con- 
tract on  credit ;  and  the  facts  of  the 
cases,  in  other  respects,  obviously 
differ. 


1861. 


Wood 

v. 
Finch. 


London 

Sittings. 

Easter  Term. 

An  order  to  do 
work  on  the 
premises  of  the 
defendant,  by 
a  person  pro- 
fessing to  act 
in  his  behalf, 
though  having 
no  authority  to  do  so,  may  be  ratified  by  the  defendant's  agent)  even  after  action,  and  it  is 
enough  that  there  is  an  offer  to  pay,  not  only  without  any  acknowledgment,  but  with  a  (lis* 
avowal  of  the  authority. 


RICHARDSON  v.  THE  COUNTESS  OF  OXFORD 

-olCTION  for  work  and  materials. 
Plea,  never  indebted. 

Knowles  and  Prentice  for  the  plaintiff. 

Powell  and  Mucnamara  for  the  defendant. 


vv> 


:  WC.  T  Mb  v^rk  vis  acae  ay  as  -hodxciF  ii 

:/  -n*  iefcntbmr.,  at  Cwsiask  Sciare. 
'wise  ^  i**T3^  j*c  *;  ux&  IfeacrML,  :tx  i  j*rm  jasc 
expire.     Tie  ptniarir  aaaoesed  u  ae  onurai  ti 

ttfrocsiae  *e*?ifef .  wfeh  It*  £:cn*£  it  dcfca-t  to  do 

•    ■—■»        «■  ••     j*"  r, »  »  _^^___  ^ 

atafe.  He  zatrei'jrz  bi^arad  ii  lie  aoiase,  ud 
ferreii  bjr  Mr.  Deaooa's  bati^r  lo  ooe  Harrison, 
t^iT^z  *&  hav*  dace  force  '  x»  fcc  the  defendant  in  the 
f~s.yf,jzL&z£  of  her  agK::,  &  Mr.  Chichester,  bat  who  had 
m>  ^stuodtr  to  order  aartticLz  to  be  doae  for  the  drfrnrimt 
oc  for  her  agent,  both  of  who«  were  at  this  tine  oat  of 
the  cocsctnr.  At  the  sosges&co,  it  shoaM  seem,  of  Har- 
ti*r>nf  the  plak&tin  applied  to  the  Metropolitan  Building 
Board,  from  whom  there  soon  issued  an  order  to  rebaild 
the  rubles ;  the  notices  were  sect  to  Harrison,  who  there- 
upon directed  the  plaictiff  to  do  the  requisite  work,  which 
be  did*  There  was  no  commonication  between  either 
Harmon  or  the  plaintiff  and  Mr.  Chichester,  or  the  de- 
fendant; nor  did  Mr.  Chichester  know  of  the  work  baring 
been  done  until  the  bill  was  sent  in  for  134/.  He  there- 
upon wrote  to  Harrison  and  received  no  reply,  nor  did  he 
himself  send  anv. 

Then  the  plaintifFs  attorney  wrote,  and  Mr.  Chichester 
again  wrote,  to  Harrison,  but  sent  no  answer.  After  a 
delay  of  Rome  months  the  present  action  was  commenced, 
and  Mr.  Chichester  then  went  to  the  plaintiflTs  attorney  and 
ftai'l  that,  although  there  had  been  no  authority  to  have 
the  work  done,  yet,  as  it  had  been  done,  rather  than  have 
fiuy  litigation  the  defendant  would  pay  it.  Costs  had  been 
incurred,  however,  and  there  was  a  difference  on  that  head. 
On  a  subsequent  day  he  said  he  would  pay,  on  Harrison's 
certificate  of  what  was  due,  and  10/.  for  costs. 

The  certificate  of  Harrison  had  not  been  obtained,  and 
the  money  had  not  been  tendered. 
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Mr.  Chichester  was  called,  and  his  statement  was  not 
contradicted,  and  was  to  the  effect  above  stated. 

Harrison  was  too  ill  to  attend  the  trial,  and  had  been 
examined  on  interrogatories,  which  were  put  in  on  the 
part  of  the  plaintiff. 

Wightman,  J.  (to  the  jury). — There  is  no  evidence  of 
any  authority  given  by  Chichester  to  Harrison  to  order 
this  work,  or  of  Harrison  being  the  defendant's  agent. 
The  sole  question  is,  whether,  after  the  work  was  done, 
Chichester,  who  had  authority  from  him  in  such  matters, 
adopted  or  ratified  what  had  been  done. 

Verdict  for  the  plaintiff,  134/.  (a). 


(o)  In  T.  T.  Powell  moved  for 
a  new  trial,  on  the  ground  that 
there  was  no  evidence  of  ratifica- 
tion, hut  the  Court  were  of  opinion 
that  there  was;  that  the  ratification 
might  be  after  action ;  and  that  Mr. 
Chichester's  delay  in  answering, 
followed  by  the  promise  to  pay, 
proved  in  this  case,  was  a  sufficient 
ratification.  That  it  mattered  no- 
thing that  it  was  accompanied  with  a 


disclaimer  of  the  authority,  for  the 
very  idea  of  a  ratification  implied 
the  absence  of  original  authority. 
And  that  as  to  the  condition  about 
Harrison  s  certificate,  it  mattered 
nothing  to  the  plaintiff,  as  it  was 
for  the  defendant's  agent  to  obtain 
it,  if  he  desired  it,  or  to  satisfy  him- 
self otherwise  of  the  correctness  of 
the  amount,  which  did  not  appear 
to  have  been  disputed. 


1861. 

Richardson 

v. 

The  Countess 

of  Oxford. 


Coram  Blackburn,  J. 
SWINDEL  t;.  JEFFERY. 

JLHE  first  count  in  the  declaration  was  on  a  covenant  to 

pay  interest,  alleging  37Z.  to  be  due  in  respect  thereof. 

Second  count,  on  a  promissory  note  for  100/. 

The  particulars  indorsed  on  the  writ  were  as  follow : — 

This  action  is  brought  to  recover  561.  3s.  9d. 

1860.  To  amount  due  on  promissory  note  .  £100     0    0 

To  interest  on  deed   .     £37  10     0 

Cash         .        .         .       81     6    3 

— 43  16    3 


Hilary  Term* 

Particulars 
applying  a 
payment  to 
and  satisfying 
the  claim  on 
one  count, 
held,  that  the 
defendant  must 
have  a  verdict 
on  that  count. 


£66    3    9 


+*£ 


f^Lst  A I  JUL 


•  o. . 


JLiltU. 


\Tjruhi  i     7>  ir%cc:>Li.i. — Pav 

2.    T  ■,  ?«&s>£rt  OU.L  — Til*  suu. 

6'<&?fi  (or  &e  }A&zAxL 

Day  f>:  th*  ddeocknt. 

TLe  »*&*  l*;:c  ->-  the  Ge£e2>ia*::,  aad  no  erideoce  bein£ 
^if  en  of  ut  pavcDeot  beroad  thai  which  wis  credited  in 
the  v&rticnlan 

/>oy  cLu.-r.cd  the  Terdict  on  the  first  coant. 

tTtoff,  oo»/ra,  cited  Rale  13,  H.  T.  1663(a);  hot, 

Blackbib*,  J.,  directed  a  Terdict  for  the  defendant  on 
the  first  count  (by,  aud  for  the  plaintiff  for  the  balance  doe 
on  the  notes  in  the  second  count. 

Verdict  entered  accordingly. 


(mj  That  refer?  ordjr  to  the  ne- 
litj  for  pleading  pay  matt. 

(h)  This  might  hare  been  fatal 
to  the  plaintiff's  claim  for  the  ba- 
lance, supposing  he  was,  for  any 
reason— want  of  stamp,  Statute  of 
Limitations,    or    otherwise  —  pre- 


cluded from  recorering  oo  the  other 
count;  and  the  case  is  worth  no- 
ring,  to  point  out  the  practical  im- 
portance of  the  mode  of  giring 
credit  for  payments  in  particulars 
of  demand. 


Court  of  Common  Pleas,  coram  Williams,  J. 
HOLTEN  v.  JONES. 

XI1E  first  count  stated,  that,  in  consideration  that  the 
plaintiff  would  enter  into  a  charter-party  of  a  ship  of  which 
he  was  owner,  purporting  to  be  between  him  and  the  de- 
fendant, therein  described  as  "  agent  for  merchant,"  at  a 
freight  of  325.  Gel.  per  ton,  it  being  provided  that,  as  the 
third  imrty        charter  was  stated  to  be  concluded  on  behalf  of  others,  the 

(who  whs  ig- 
norant of  the  former  charter),  ns  "  agent  for  owner,"  but  there  being  evidence  that  before 
louding  or  nigning  bills  of  lading,  the  owner  was  told  of  the  second  charter,  and  adopted  it, 
and  th<!  hill*  of  lading  being  in  the  name  of  the  third  party,  as  charterer  and  shipper,  though 
in  fact  the  cargo  watt  shipped  by  defendant,  and  the  plaintiff  taking  a  bill  for  part  of  freight 
from  the  third  party,  which  was  not  paid  by  reason  of  his  insolvency  -.  —  Held,  that  the  ques- 
tion in  substance  came  to  this,  whether  the  plaintiff  had  loaded  and  acted  on  the  first  charter, 
us  if  so,  the  defendant  would  be  liable  for  the  freight,  if  not,  for  want  of  authority. 

The  idaintiflf  allowed  inspection  of  letters  between  defendant  and  the  third  party  relating 
to  the  charter. 


Ijtmdtm 

SiUinpi. 

Hilary  Term, 

Drfvndant 
having  made  a 
charter,  a* 
"  agent  for 
merchant," 
a nd  then  un- 
known to  the 
owner  re- 
<•  bartered  fo  a 
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liability   of  the  defendant  should  cease  wheit  the  cargo         1861. 
should  be  shipped,  the  defendant  promised  the  plaintiff 
that  he  was  authorized  by  some  third  party  to  make  the 
charter-party. 

Averment,  that  the  plaintiff  entered  into  it  on  the  faith 
of  that  understanding,  and  loaded  and  delivered  a  cargo. 

Breach  :  that  the  defendant  was  not  authorized  by  any 
one  to  make  the  said  charter,  by  reason  whereof  the 
plaintiff  lost  the  benefit  of  it. 

Second  count,  on  a  false  representation  of  authority. 

Third  count,  for  work  and  money  paid,  and  money  re- 
ceived, and  for  freight  for  the  conveyance  in  a  ship  by  the 
plaintiff  of  goods  of  the  defendant  on  his  request. 

The  particulars  claimed  190/.  balance  of  freight,  and  17/. 
paid  by  plaintiff  in  discharge  of  a  note  given  by  him  to 
defendant. 

Pleas  :  1.  (To  the  first  count.)   Non  assumpsit. 

2.  That  the  defendant  was  authorized  to  make  the 
charter. 

3.  That  the  plaintiff  did  not  load  the  ship  under  the  said 
charter. 

4.  (To  the  second  count.)   Not  guilty. 

5.  That  the  plaintiff  did  not  load  the  cargo  under  the 
said  charter. 

6.  Never  indebted. 

M.  Smith  and  Honyman  for  the  plaintiff. 

Phinn  and  H.  Lloyd  for  the  defendant. 

In  May,  1860,  the  plaintiff  being  with  his  ship  at  Car- 
diff, employed  Ceriez  &  Co.,  ship-brokers  there,  to  find  him 
a  charter,  and  they  offered  him  one  at  325.  6c/.,  and  intro- 
duced him  to  defendant,  a  colliery  owner,  as  chartered. 
On  the  18th  May,  a  charter-party,  to  the  effect  stated  in 
the  declaration,  was  signed  by  plaintiff  and  defendant,  de- 
scribing defendant  as  "agent  for  merchant;"  but  it  stated 
that  the  ship  was  to  load  a  cargo  of  the  defendant's  coals, 
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1861.  which  the  merchant  bound  himself  to  provide,  the  cargo  to 
be  delivered  at  Rio,  the  freight  to  be  paid,  one-third  on 
signing  bill  of  lading,  by  bill  or  cash,  at  the  merchant's 
option,  remainder  by  approved  bills.  The  usual  commis- 
sion of  5  per  cent,  was  made  payable,  and  the  defendant 
stipulated  with  the  plaintiff's  brokers  that  they  should  only 
have  one-third  of  it,  and  the  defendant  the  rest. 

On  the  19th  May  the  defendant  sent  Eason  a  charter 
for  the  same,  and  on  the  21st  it  was  accepted  by  him  un- 
known to  plaintiff  at  33*.  6d.  per  ton.  In  this  charter 
Jones  described  himself  as  agent  of  the  ship,  and  signed 
"by  authority  of  Holten"  the  plaintiff,  but  without,  in 
fact,  the  plaintiff  even  knowing  of  it. 

On  the  5th  June,  the  plaintiff  received  a  cargo,  and  gave 
bills  of  lading  as  for  a  shipment  by  one  Eason.  The  cargo 
was  in  fact  shipped  by  defendant,  and  plaintiff  did  not 
know  of  Eason  until  the  cargo  was  shipped.  Ceriez 
offered  plaintiff  a  bill  accepted  by  Eason  for  186/.,  which 
the  plaintiff  received.  The  one-third  of  the  freight  would 
amount  to  190/.,  but,  deducting  insurance,  the  amount 
would  be  181/.  Ceriez  explained  that  Eason  had  re-char- 
tered the  ship  at  a  difference  of  1*.  a  ton,  and  that  the 
plaintiff  would  be  paid  the  remaining  two-thirds  at  Rio  at 
the  rate  of  33s.  6c?.  per  ton,  showing  him  a  copy  of  the  re- 
charter,  and  asking  him  to  give  a  note  for  17/.  for  the 
difference  of  Is.  per  ton,  which  the  plaintiff  did,  and  gave 
a  receipt  for  196/.  as  received  from  Eason  per  Jones  by  bill, 
on  account  of  freight. 

In  August  the  plaintiff  arrived  at  Rio,  and  then  heard 
by  a  letter,  dated  July  7th,  that  Eason  had  stopped  pay- 
ment while  the  bill  was  running. 

The  cargo  was  deliverable  at  Rio  to  Naylor  &  Co., 
holders  of  the  bill  of  lading,  who  offered  to  pay  the  two- 
thirds  freight  but  not  the  one-third,  which,  however,  they 
remitted  to  Todd  &  Co.,  their  agents  at  Liverpool,  subject 
to  the  claims  of  the  plaintiff.    The  cargo  was  then  de- 


SITTINGS— COMMON  PLEAS.  465 

livered  to  them.  They  remitted  to  Todd  &  Co.  196/.  as  ^1: 
deposit  for  the  security  of  the  owners  of  the  vessel  to  claim 
their  right  in  case  the  bill  given  by  the  shipper  and  char- 
terer (Eason)  for  one-third  amount  of  freight  should  not 
have  been  duly  honoured,  which  it  was  noU  Hence  the 
present  action. 

Keating,  J.,  made  an  order  at  Chambers,  on  summons 
by  the  plaintiff,  that  he  should  be  allowed  to  inspect  and 
take  copies  of  all  letters  received  by  the  defendant  from 
Eason  relating  to  the  charter-party,  and  all  letters  written 
by  defendant  to  Eason  in  any  way  relating  thereto. 

The  plaintiff  being  called,  denied  that  he  had  read  the 
second  charter  until  he  got  to  Rio,  or  that  he  had  noticed 
the  terms  of  the  bill  of  lading. 

Eason  was  called  for  the  plaintiff,  and  the  letters  between 
him  and  the  defendant  were  put  in,  from  which  it  appeared 
that  Eason  had  employed  him  to  procure  a  charter,  and 
had  received  from  him  bills  of  lading,  sending  his  bill  for 
the  one-third  freight. 

He  swore  that  he  had  never  heard  of  the  original  charter 
until  quite  lately. 

Ceriez  was  likewise  called  for  the  plaintiff,  and  stated 
that  the  cargo  was  shipped  by  defendant,  who  had  told 
him  that  the  ship  was  re-chartered  at  1*.  difference!  and 
that  this  was  the  reason  the  note  was  given  for  the  differ- 
ence ;  that  he  never  agreed  to  cancel  the  first  charter, 
and  that  the  plaintiff's  attention  had  been  called  to  the 
fact  that  the  second  charter  was  in  the  name  of  Eason, 
but  that  the  captain  insisted  on  taking  the  first  charter 
with  him. 

Phinn,  for  the  defendant,  submitted  : — 

1.  (As  to  the  first  count.)   That  there  was  no  warranty 

of  an  authority  to  contract  on  behalf  of  any  third  party, 

and  that  as  the  defendant  might  have  sued  on  the  first 

charter  (a)  he  was  contracted  with  as  principal.     And  that, 

(a)  Schmalz  v.  Atery,  16  Q.  B.  Rep.  655. 
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1S01.         even  if  it  wore  otherwise,  no  damage  had  resulted  from  the 

want  of  atithoiitv,  for  that  the  onlv  real  damage  was  the 

r.  nonpayment  by  Eason  of  Ills  bill.     And  further,  that  the 

bill  was  accepted  by  plaintiff  iu  satisfaction  on  the  second 

charter,  taken  in  substitution  for  the  first. 

2.  i As  to  the  second  count.)  On  a  fraudulent  represen- 
tation of  authority.  There  was  no  evidence  of  fraud  on 
the  part  of  the  defendant ;  and,  even  if  there  were  fraud, 
no  damage  had  resulted  fiom  it,  nor  had  plaintiff  shipped 
the  carso  on  the  faith  of  the  authority. 

3.  i As  to  the  claim  ur.der  the  common  counts.)  That 
Eason  was  shipper  and  c/mrterer,  and  so  described,  and 
that  the  plaintiff  had  notice  of  the  second  charter  before 
the  loading  or  si ^u ins  of  bills  of  lading. 

Ho*yman*  for  the  plaintiff,  answered  : — 

1.  That  there  was  a  clear  warranty  of  authority;  and 
that,  if  there  was  not.  then  that  the  defendant  was  liable 
under  tiie  common  counts,  the  contract  having  been 
executed  by  the  plaintiff. 

"2.  That  there  was  no  plea  to  raise  the  question  of  satis- 
faction or  substitution,  and  no  evidence  of  it. 

3.  That  there  was  no  answer  to  the  claim  on  the  com- 
mon counts,  the  evidence  being  that  the  cargo  was  actually 
loaded  bffcre  the  plaintiff  heard  of  the  re-charter. 

Williams,  J. — It  seems  tome  that  the  question  of  fraud 
is  immaterial,  and  that  the  primary  questioa  is  for  the 
jury :  for,  if  there  were  a  warranty  of  authority,  the  de- 
fendant would  be  liable:  an  J  if  not,  and  the  cargo  was 
shirred  under  the  tirst  charter,  then  he  would  be  Lable 
under  tie  common  count.  The  plaintiff  soys,  "  although 
there  wti>  a  sub-charter,  I  was  acting  under  the  crwimal 
charter:"  that  is. in  subs:an:e.  his  case,  whether  as  regards 
the  right  of  ao:i:n  o:  the  dic-a^e.  I<  it  r:t.  then,  in  the 
first  instaree.  a  question  fr  the  jury  ?  r--<tf  Tying  the  ret  els 
of  law  if  they  become  materia. 
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Phinn  then  called  the  defendant,  who  swore  that,  before        1861. 
the  ship  was  loaded,  he  had  told  Ceriez,  the  plaintiff's 
broker,  that  he  had  re-chartered  the  ship  at  an  advanced 
freight,  and  that  when  the  bills  of  lading  were  signed  the 
plaintiff  agreed  to  adopt  the  second  charter. 

Williams,  J,,  left  the  case  to  the  jury,  on  the  question, 
whether  the  plaintiff  had  loaded  and  acted  under  the 
second  charter  or  the  first. 

By  consent  you  are  discharged  from  finding  a  verdict  on 
the  second  count,  as  to  fraud. 

Verdict  for  the  plaintiff  for  186/.  4s. 


Court  of  Exchequer,  Guildhall,  coram  Pollock,  C.B. 
SOUTH-EASTERN  RAILWAY  COMPANY  t;.  London 

WARTON.  JftermLy 

ECLARATION  on  a  bond,  dated  9th  April,  1847,  for  An  action 
the  sum  of  20,200£,  conditioned  that  the  obligor  would  in  S^i^tJj. 
all  things  make  and  complete  a  certain  railway  and  other  P*ny  against  a 

"  r  J  contractort  for 

works  in  an  indenture  mentioned,  and  the  specification  not  doing 

brick- work  of 

and  drawings  thereunto  annexed,  in  the  manner  therein  the  specified 
directed  and  described,  and  would  in  every  respect  keep  {h0cu^h^rtU 
the  contracts  therein  contained.  fied  t0  have 

been  so  done 

Breach,  that  he  did  not  so  do,  but  made  default  in  this,  by  the  com- 
that  he  did  not  make  three  tunnels  in  the  indenture  de-  EeerVi^collu- 
scribed  according  to  the  specification,  &c.  (a).  no*  with  a 

°  f  '  N   '  sub-contractor, 

Pleas:  1.  Non  est  factum.  but  the  fraud 

2.  Performance  of  the  condition.  the  engineers 

3.  That  after  the  accruing  of  the  plaintiffs'  claim,  certain  J^^1 
differences  having  arisen,  and  being  pending,  between  the  dered  in  re- 
plaintiffs  and  the  defendant  and  H.  W.,  concerning  the  question  of  da- 
matters  in  the  indenture  mentioned,  and  the  defendant  no^affectSng 
having   certain  valid    unliquidated   claims  and   demands  the.«ghtof 

°  ...  action  against 

against  the  plaintiffs,  it  was  agreed  between  them  that  (he  the  contrac- 
tor (a). 

(a)  And  see  the  practice  as  to  particulars  of  breaches,  p.  4.r>9. 
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said  claim  of  the  plaintiffs  and  the  said  claims  and  demands 
of  the  defendant  should  be  settled  and  satisfied  by  the 
plaintiffs  paying  to  the  defendant  and  H.  W.,  and  their 
accepting  from  the  plaintiffs,  a  sura  of  money  less  than 
they  would  otherwise  have  been  entitled  to  receive  in  re- 
spect of  their  said  claims  and  demands,  and  that  such 
settlement  should  be  taken  in  satisfaction  of  the  claims  on 
both  sides. 

Averment,  that  the  said  agreement  was  fully  carried 
out  (a). 

4.  Release. 

5.  That  the  breaches  arose  from  the  act  and  procure- 
ment of  the  plaintiffs,  in  that  they  prevented  the  defendant 
from  making  the  tunnels  according  to  the  specification. 

6.  That  the  defendant,  at  the  request  of  the  plaintiffs, 
did  work  for  them,  and  the  plaintiffs  accepted  it  in  satis- 
faction and  discharge  of  their  said  claim. 

7.  That  by  indenture  dated  7th  April,  1854,  between 
the  plaintiffs  and  the  defendant,  it  was  declared  that  (with 
certain  exceptions  which  did  not  nor  do  in  any  way  affect 
or  relate  to  the  causes  of  action)  the  defendant  and  the 
plaintiffs  had  settled  and  mutually  satisfied  every  claim 
which  the  parties  then  had  against  each  other. 

Replications  :  1.  Taking  issue  on  the  first  six  pleas. 

2  (to  the  4th,  5th  and  6th).  New  assigning  for  other 
breaches  on  other  occasions. 

[3.  As  to  the  7th  plea,]  setting  out  the  deed  of  1854,  in 
hac  verba,  whence  it  appeared  that  the  defendant  had 
claimed  above  28,000/.  for  losses  alleged  to  have  been 
occasioned  to  him  through  delay  caused  by  the  company, 
and  that  this  claim  had  been  referred  to  arbitration,  it  not 
appearing  that  there  was  any  counter  claim  on  the  part  of 
the  company,  and  the  deed  containing  a  recital  to  the  effect 
stated  in  the  plea.    To  this  there  was  a  demurrer. 

4.  That  the  deed  was  obtained  from  the  plaintiffs  by 

(a)  This  was  not  proved. 
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fraud,  covin,  concealment  and  misrepresentation  of  the  de- 
fendant and  H.  W.  in  collusion  with  him.     Issue. 

Lush  and  Welsby  for  the  plaintiffs. 

Knotoles,  Bovill  and  Phipson  for  the  defendant. 

The  defendant  had  obtained  an  order  for  better  particu- 
lars of  the  breaches  relied  on,  which  were  as  follows : — 

That  the  contractors  did  not  construct  the  Grove  tunnel 
and  Strawberry  Hill  tunnel  of  the  materials  specified  in  the 
contract  and  specification,  nor  did  they  use  in  the  con- 
struction of  such  tunnels  materials  of  good  or  sufficient 
quality,  nor  put  such  materials  together  in  a  good,  work- 
manlike or  proper  manner,  nor  construct  the  walls  or 
arches  according  to  the  contract  and  specification,  but  con- 
structed the  said  tunnels  in  so  unsafe  and  improper  a 
manner  that  the  plaintiffs  were  obliged  to  expend  large 
sums  of  money  in  lining  such  tunnels  with  additional  walls 
and  arches,  and  that  the  contractors  did  not  maintain  the 
said  tunnels,  for  the  period  required  by  the  contract,  in 
good  and  proper  condition,  as  required  by  the  contract, 
and  left  them  during  all  that  period  so  constructed  as  in 
these  particulars  above  mentioned  (a). 

These  particulars  being  deemed  too  general,  and  Bram- 
well,  B.,  and  Martin,  B.,  having  ordered  "  further  and 
better,"  they  were  re-delivered  as  follows: — 

"  That  the  contractors,  in  constructing  the  Grove  tunnel 
and  Strawberry  Hill  tunnel,  did  not  use  bricks,  mortar  or 
cement  of  the  quality  specified  in  the  contract  and  specifi- 
cation, or  of  good  and  sufficient  quality,  nor  build  the  walls 
and  arches  of  the  tunnels  in  good  and  workmanlike,  proper 
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(a)  A  general  clause  was  added, 
reserving  a  right  to  the  plaintiffs  of 
availing  themselves  of  any  evidence 
of  further  breaches  or  damage 
which  might  transpire  on  the  trial. 
But  this  was  struck  out  by  an  order 


of  Channell,  B.,  on  the  29th 
June,  after  notice  of  trial,  and  the 
learned  Baron  observed,  that  the 
particulars  even  as  they  would  then 
stand  were  rather  general,  and 
scarcely  sufficient. 


4G0  CASES  AT  THE 

1801.        and  sufficient  manner,  nor  of  the  thickness  of  four  rings,  as 
/^/      required  by  the  contract  and  specification,  nor  with  the 
Kaitkrn      materials  nor  in  the  manner  mentioned  therein/'  &c 

Kailway 

Company-        Willrs,  J.,  held  these  particulars  still  insufficient,  and 
Warton.      directed  "  further  and  better"  to  be  delivered,  which  ran 
as  follows  :— 

"That  the  contractors  did  not  construct  the  walls  or 
arches  of  the  tunnels  of  the  thickness  of  four  rings,  as  re- 
quired by  the  contract,  but  of  the  thickness  of  one  ring 
only,  with  the  exception  of  some  parts  of  the  Strawberry 
Hill  tunnel,  in  which  the  contractors  put  two  rings,  loose 
bricks  and  rubbish,  without  cement  or  mortar,  being  used 
by  the  contractors  in  the  place  of  the  other  two  or  three 
rings,"  &c. 

[The  contract,  as  will  be  seen,  required  four  rings  of 
brick-work  in  the  walls  and  arches  of  the  tunnels.] 

The  plaintiffs  declared  that  they  could  not  give  further 
or  better  particulars  than  the  above,  as  they  had  not  taken 
down  the  tunnels,  though  they  had  cut  holes  into  them  to 
inspect  them,  and  had  re-lined  them  with  additional  tiers 
or  rings  of  brick-work. 

The  contract  provided  that  the  tunnels  should  consist  of 
a  brick  arch  and  side  walls  (of  certain  specified  dimensions), 
both  the  arch  and  side  walls  to  be  of  the  thickness  shown 
on  the  drawings,  viz.,  four  "  rings"  of  brick-work.  Where 
the  nature  of  the  ground  would,  in  the  opinion  of  the 
engineer,  permit  with  safety  a  less  thickness  of  brick-work 
to  be  used  in  the  arch  or  side  walls,  a  deduction  to  be 
made  from  the  contract  price  of  the  amount  of  work  saved. 

The  contractors  were,  according  to  the  contract,  to  do 
the  work  to  the  satisfaction  of  the  engineer.  "  And  in  case 
any  materials  not  corresponding  with  the  specification 
should  be  brought  to  the  works,  the  engineer  may  require 
the  contractors  to  remove  the  same,"  &c.  "  And  in  case 
any  part  of  the  works  shall  have  been  executed  in  an  im- 
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proper  manner,  as  regards  workmanship  or  materials,  the 
engineer  may  require  the  contractors  to  remove  and  re- 
execute  the  same/' 

By  the  contract,  it  was  provided  that  the  works  should 
be  executed  under  the  inspection  and  control  of.  the  com- 
pany's resident  engineer,  and  to  the  satisfaction  of  the 
engineer  and  resident  engineer.  Payments  to  be  made  on 
the  certificate  of  the  engineer. 

The  works  were  executed  under  such  inspection,  and  all 
the  payments  were  made  under  such  certificates  of  satisfac- 
tion, and  there  was  a  like  certificate  of  final  completion. 

There  was  a  clause  in  the  contract,  "  that  if  the  engineer 
of  the  company  shall  deviate  in  any  respect  from  the  spe- 
cification, or  cause  any  deviations,  the  same  shall  not 
vacate  the  contract."  And  further,  that  the  contractors 
should  not  be  permitted  to  make  any  deviations  without 
an  order  in  writing,  and  the  value  of  any  such  additions, 
omissions  or  deviations  should  be  ascertained  according  to 
the  schedule  of  prices,  and  the  amount  thereof  either  added 
to  or  deducted  from  the  amount  of  the  contract. 

The  first-mentioned  tunnel  was  completed  in  February, 
1848,  the  other  in  December,  1849. 

The  works  were  finished  about  August,  1851.  During 
the  whole  time  Mr.  Barlow  was  chief  engineer  and  Mr. 
Richardson  resident  engineer  at  the  works,  and  two  per- 
sons (both  since  dead),  Buttress  and  Perch,  were  employed 
in  the  two  tunnels  referred  to,  under  Richardson,  to  report 
to  him  weekly  in  writing  as  to  the  nature,  quantity  and 
quality  of  the  work  done  therein. 

By  the  contract  the  works  were  to  be  maintained  by  the 
contractors  for  a  year  after  completion,  and  during  that 
period  one  Mr.  Deane  succeeded  Mr.  Barlow  as  engineer 
in  chief;  and  he,  in  the  early  part  of  1852,  along  with 
Richardson,  inspected  the  works  with  a  view  to  the 
final  settlement  of  accounts.  And  in  October,  1852,  he 
certified  about  8,500/.  to  be  due  to  the  contractors,  "  sub- 

VOL.  II.  I  I  f.f. 


1861. 


South- 
eastern 
Railway 
Company 

«. 
Waiton. 


402  CASES  AT  THE 

1801.        ject  (o  such  counter  claims  as  the  company  may  have/9 
v"^v***/      hut  of  which  no  more  particular  mention  was  made.     In 

South-  m  , 

k,\hti:un  December,  1 85V*,  he  increased  his  estimate  of  the  amount 
Company  1'ue  to  *'ie  contractors  to  a  sum  of  nearly  13,000/.,  and 
...  *  certified  for  that  sum. 

\\  AHTOM. 

On  the  30th  December,  1852,  the  contractors  wrote  to 
Deane  thus : — 

"  We  agree  to  accept  your  final  certificate ;  we  abandon 
our  claim  to  the  sum  of  3,000/.,  the  balance  of  the  10,000/. 
(a  kind  of  bonus  which  had  been  promised  by  the  com- 
pany); and  we  agree  to  have  our  claim  for  compensation, 
as  per  account,  referred  to  arbitration.  •  *  *  It  being 
understood  that  the  balance  due  under  your  certificate  be 
forthwith  paid,  and  that  no  counter  claims  on  either  side 
be  advanced  beyond  our  claim  for  compensation  before 
referred  to/* 

Subsequently  the  certificate  was  increased  to  13,397/., 
which  was  paid,  and  for  which  the  following  receipt  was 
given :— *4  Kecoived  of  the  S.  1L  R.  C.  the  sum  of  13,397/., 
being  the  agreed  balance  due  from  the  company  in  respect 
of  our  claims  aguiust  the  company,  except  those  mentioned 
in  an  account  delivered  by  us  to  the  company,  and  which 
claims  are  to  be  referred  to  arb;:ra;ion,  on  the  terms  of  our 
letter  to  their  engineer.    SOih  Doc.  i$o-/% 

There  was.  as  will  be  se*::.  a  contest  cf  oral  evidence  as 
to  what  passed  at  the  interview  when  this  settlement  took 
place. 

In  April,  1n>4,  the  deed  of  s;:brr.i*>.ou  to  arbitration 
was  executed  v.\  previous  deed  to  ;he  wee  effect  bavins 
proved  abortive  through  hpse  of  ::::;e.  in  eorUevjuence  of 
disputes  wh;ch  took  place*:  at>.i  i:t  ISoo,  before  the  arbi- 
tration closed,  the  writ  in  this  act:oc  was  issued,  tboagh 
not  ATtvt:  u::::I  Aoril.  ISco. 

la  the  course  of  the  ^rvoeeiti::^  before  :he  arbitra- 
tion, the  company's  ei^tce*:  eorcpu:::ed  of  the  io:  perfect 
cancer  in  wirch  the  works  hid  Veer,  executed.  ar.d  espe~ 
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cially  of  the  tunnels,  which  he  said  the  company  had  been 
obliged  to  re-line. 

But  no  claims  on  the  part  of  the  company  were,  or 
could  be,  submitted  to  the  arbitration  in  regard  to  these 
matters;  the  submission,  as  already  mentioned, being  only 
of  claims  on  the  part  of  the  contractors.  In  1855  the 
engineer  inspected  the  tunnels,  and  re-lined  them. 

In  December,  1855,  the  award  was  made  in  favour  of 
the  contractors  for  7,130/.,  to  be  paid  on  the  1st  January, 
f856,  when  it  was  paid  accordingly. 

The  case  on  the  part  of  the  company  at  the  trial  was, 
that  the  engineer  had  not  done  his  duty  in  seeing  that  the 
brick-work  of  the  two  tunnels  in  question  was  done  ac- 
cording to  the  contract;  and  that  it  had  been  found  that 
there  had  been  only  one  or  two  rings  of  irict-work  in  the 
arches,  the  residue  being  made  up  of  loose  bricks,  which 
would  not  hold  together,  and  so  not  only  did  not  add  to 
the  strength  of  the  arches,  but  increased  the  dead  weight 
thereon,  for  which  reason  they  were  unsafe,  and  the  com- 
pany had  to  re-line  them  with  additional  brick- work,  the 
cost  of  which,  4,750/.,  they  sought  to  recover. 

Ashcroft,  an  engineer  appointed  in  1854,  was  called  to 
prove  the  case,  and  the  result  of  an  inspection  he  had 
directed  in  1855,  by  cutting  down  holes  or  shafts  into  the 
brick-work  of  the  tunnels,  at  intervals  along  their  whole 
length.  His  testimony  was  confirmed  by  that  of  various 
workmen  who  had  assisted  him  in  the  inspection,  and  who 
had  helped  to  re-line  the  arches. 

Deane  was  called,  and  accounted  for  his  certificates  by 
saying  that  he  took  as  the  basis  of  his  estimates  those  of 
Barlow. 

Barlow,  who  was  chief  engineer  up  to  the  time  of  the 
completion  of  the  works,  was  also  called,  and  stated  that 
Richardson,  as  resident  engineer,  had  the  chief  charge  and 
inspection  of  the  works  under  him.     He  denied  that  he 
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13*51.  had  ever  authorized  less  brick-work  in  the  arches  than 

v^'^/  specified. 

V.h'nit.u*  Richardson  had  l>ecn  dismissed  by  (he  company,  and 


««««      wa»  not  called. 

„,  »•  The  defendant  was  called,  and  stated  that 

was  daily  at  the  works,  as  were  the  sub-inspectors,  since 
dead ;  that  he  had  employed  C.  and  others,  by  sub-con- 
tract, to  do  the  brick-work  according  to  contract,  and  had 
puid  them  on  their  producing  certificates  of  the  engineers 
that  the  work  was  done ;  and  that  there  was  no  complain! 
as  to  the  tunnels  until  the  arbitration.  But  he  did  not 
state  that  any  engineer  had  authorized  lest  brickwork  to 
be  put  into  the  arches  of  the  tunnels. 
The  replication  of  fraud  was  abandoned. 

Pollock,  C.  B.  (to  the  jury). — The  contract  was  for 
certain  specified  brick-work,  unless  dispensed  with  in  a 
certain  way,  and  then  allowances  would  have  been  made 
accordingly. 

Collision  between  the  sub-contractor  and  the  company's 
engineer  or  inspector  would  not  alter  the  company's  rights 
under  the  contract. 

As  to  the  arbitration — the  arbitrators  could  not  have 
considered  the  present  claim,  and  there  is  no  evidence 
that  they  did  consider  it. 

There  is  no  evidence  of  the  release,  or  of  the  plea  of 
substituted  work,  or  of  award  and  satisfaction,  nor  of  the 
plea  that  the  plaintiffs  prevented  the  performance  of  the 
contract. 

The  engineer,  Richardson,  certified  work  to  have  been 
done  which  had  not  been  done,  and  which  he  and  the  con- 
tractor for  the  brick-work  well  knew  had  not  been  done. 

That  fraudulent  and  collusive  certificate  could  not  bind 
the  principals  (a).     It  was  a  mere  juggle  between  their  re- 
spective underlings.      It  matters  not,  as  to  the  right  of 
action  t  whether  the  defendant  was  a  party  to  the  fraud  or 
(a)  Coleman  v.  Rickety  24  L.  J.,  C.  P.  125, 
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not;  but,  though  the  replication  of  fraud  having  been 
abandoned,  you  are  not  altogether  relieved  from  that 
question. 

But  if  the  evidence  for  the  plaintiffs  is  true,  the  fraud 
was  undoubtedly  practised,  and  the  contract  was  broken. 

Then  the  question  will  be  one  merely  of  damages,  as  to 
which  the  question  of  the  defendant's  privity  to  the  fraud 
might  be  very  material.  And  it  is  for  you  to  consider 
whether,  as  the  plaintiffs'  engineers  knew  of  the  sub-con- 
tract, if  by  their  neglect  or  fraud  the  defendant's  sub- 
contractors were  allowed  to  cheat  him  as  well  as  the 
company,  that  should  not  be  deemed  to  diminish  the 
damages  as  against  the  defendant? 

The  defendant  puts  his  case  thus : — "  You,  the  company, 
had  engineers,  and  I  knew  that  you  bad.  I  had  to  pay 
for  brick-work  certified  by  them.  My  sub-contractor 
cheated  me.  I  paid  for  work  certified  falsely  by  your 
engineers.  Had  they  done  their  duty  this  would  not  have 
occurred ;  and  you  are  in  reality  responsible,  at  all  events 
to  a  great  degree,  for  the  injury  which  ensued"  (a). 

That  is  for  you  to  consider  with  reference  to  the  question 
of  damages,  although  as  to  the  Tight  of  action  it  is  not  ma- 
terial, for  no  man  can  stave  off  his  own  responsibility  and 
shift  it  on  another. 

Wehby  excepted  to  the  ruling  that  the  neglect  or  fraud 
of  the  company's  engineers  could  be  considered  by  the 
jury  in  the  present  action. 

Pollock,  C.  13. — They  may  consider  it  with  regard  to 
the  question  of  damages. 

Verdict  for  the  plaintiffs,  3,600/.  (b). 


(«)  Martin  v.  The  Great  North- 
ern Railway  Company,  24  L.  J., 
C.  P.  209. 

(6)  Cross  rules  were  obtained : 
by  the  plaintiffs,  on  leave  reserved, 
td  increase  the  rerdict  to  4,750/. ; 
by  the  defendant,  for  a  new  trial, 


on  the  ground  of  misdirection,  in 
telling  the  jury  that  there  was  no 
evidence  on  the  plea  of  accord,  noi 
on  the  ground  of  misdirection  as  to 
the  right  of  action  on  the  one  hand, 
or  the  question  of  damages  on  tut 
other. 
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PRICE  v.  THE  HONG  KONG  TEA  COMPANY. 

Hilary  Term. 

On  strong  c*i-  A.CTION  for  work  and  labour  as  an  accountant,  th$  par- 

dcnccofgenc-.  . 

ral  usage,  an      ticulars  claiming  407/. 

hcld^haAhe         Pleas :   never  indebted,  except  as  to  200/.  paid  into 

jury  might  find  CoUrt. 
that  he  wax  en- 

2"  Mnt'18*        S,l€€>  SerJt'  atld  Jm  °'  GriffitS>  for  the  PIaintiff- 

dcrl^for  E-  James  and  J*  Br°wn  f(>r  the  defendants. 

during  such"         I"  Juty>  1850,  the  company  was  established,  with  a 

portion  of  the     capjta|  0f  20,000/. 
tunc  as  he  was        ' 


not  himself  In  March,  1860,  a  resolution  was  carried  for  an  inspector 

person  " 

gaged 

work. 


gaged  in  the"    of  the  affairs  of  the  company,  and  the  plaintiff  was  ap- 


pointed inspector. 

He  commenced  his  examination  of  the  books,  &c.  on 
the  18th  April,  and  concluded  on  the  16th  June.  He 
worked  with  a  clerk.  He  charged  179  days  at  21.  2s.  a 
day,  making  no  distinction  between  himself  and  clerk's 
charge,  the  same  uniform  rate  for  the  total  number  of 
hours  for  which  any  of  them  had  been  employed,  and  at 
the  same  rate  for  his  clerk's  services  when  he  was  absent 
as  when  present. 

The  amount  of  his  claim  was  disputed  chiefly  on  that 
ground,  but  partly,  also,  in  regard  to  the  time  he  had  been 
occupied.  He  gave  evidence  himself  as  to  both  points, 
and  on  the  former  case  called  the  most  eminent  account- 
ants in  London,  to  show  that  it  was  the  usual  custom  to 
charge  one  uniform  rate  for  the  accountant  and  clerk,  and 
that  2/.  25.  a  day  was  a  low  raic. 

They  gave  divers  reasons  why  this  should  be,  as,  that 
the  skill  and  expense  of  the  clerk  were  acquired  in  the 
service  of  the  master,  that  in  the  particular  work  he  acted 
under  the  directions  and  the  control  of  the  master,  and 
that  the  master  was  responsible  for  the  result. 

On  the  part  of  the  defendants  it  was  contended,  that 


Tea  Company. 
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the  usage  was  unreasonable,  and  one  or  two  accountants        1861. 
were  called  to  prove  that  they  had  charged  a  lesser  rate       T^ 

a  RICE 

for  their  clerks,  but  they  were  far  from  contradicting  the  v. 

Tub 

evidence  as  to  the  general  usage,  and  admitted  that  in    hong  Kong 
some  cases  they  themselves  had  charged  higher. 

Pollock,  C.  B.  (to  the  jury).— Both  points  are  for  you. 
And  as  to  the  first  and  principal  one,  the  rate  of  charges! 
it  is  impossible  to  lay  down  any  rule  except  this,  that 
whenever  a  certain  rate  or  way  of  charging  is  usual  and 
general  among  the  most  large  class  of  persons  carrying  on 
an  employment,  it  may  fairly  be  presumed  to  be  just  and 
reasonable.  There  has  been  here  very  strong  evidence  of 
such  a  usage  in  favour  of  the  plaintiff's  rate  of  charges, 
and  nothing  to  show  it  so  unreasonable  that  you  cannot 
sanction  it. 

Verdict  for  the  plaintiff  for  the  entire 
amount 


Westminster,  coram  Pollock,  C.  B. 
HATCH  v.  LEWIS. 

Easter  Term, 

DECLARATION,  that  the  defendants  carried  on  busi-  In  an  action 

.        .  against  an  at- 

ness  as  attorn les,  and  that  the  plaintiff,  being  in  custody  tomey, alleging 
on  a  charge  of  unlawfully  assaulting  Eugenie  Plummer,  tafnecTto  con-" 
and  on  another  charge  of  unlawfully  assaulting:  Stephanie  £uct  tllf  £e" 

&  J  .  fence  of  the 

Plummer,  and  being  about  to  appear  on  the  said  charge  plaintiff  on  a 
before  the  magistrates,  retained  and   employed   the  de-  charge,  and 
fendants  as  such  atlornies  for  fees  and  reward,  to  con-  {^VegHgence 

the  plaintiff 
was  convicted 
(not  alleging  that  he  was  innocent)  -.—Held,  that  the  plaintiff,  to  recover  more  than  nominal 
damages,  must  prove  that  he  was  convicted  mainly  through  the  defendant's  negligence,  and 
the  negligence  charged  being,  not  taking  the  proofs  of  witnesses  who  were  in  Court  ready 
to  be  examined,  but  whom  the  counsel,  on  the  plaintiff's  own  statement,  did  not  wish  to 
call,  and  whom  the  plaintiff  did  not  insist  on  calling: — Held,  that  the  question  for  the  jury 
was,  whether  the  defendants  had  done  everything  which,  under  all  the  circumstances,  was 
likely  to  be  of  any  use  ;  and  quare,  whether  the  action  was  maintainable  at  all. 
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duct  the  case  and  defence  of  the  plaintiff  preparatory  to, 
and  on  the  hearing  of  the  said  charges  before  the  magis- 
trates. And  that  afterwards  (a)  the  plaintiff  having  been 
committed  to  prison  by  the  said  magistrates  to  take  his 
trial  at  the  then  next  session  of  the  Central  Criminal 
Court,  the  plaintiff  further  retained  and  employed  the  de- 
fendants as  such  attornies,  to  prepare  and  conduct  and 
take  all  proper  and  reasonable  steps  in  and  about  preparing 
and  conducting  the  case  and  defence  of  the  plaintiff  before 
and  duriug  his  trial  on  the  said  charges,  and  thereupon,  in 
consideration  thereof,  the  defendants  promised  the  plain- 
tiff to  use  due  and  proper  care,  and  skill,  and  diligence 
in  and  about  the  premises  for  which  they  were  so  retained 
and  employed.  And  afterwards  the  plaintiff  was  in  due 
form  of  law  indicted  and  tried  on  the  said  charges.  Yet 
the  defendants  did  not  use  due  care,  skill  and  diligence  in 
and  about  the  said  premises  or  any  of  them,  for  which 
they  were  so  retained  and  employed  (0),  and  by  reason  of 
their  negligence  and  not  using  such  care,  &c,  the  plaintiff 
was  committed  to  prison  by  the  magistrates  to  take  his 
trial  at  the  Court,  and  by  reason  of  the  defendants'  negli- 
gence in  not  using  due  care,  &c.  the  plaintiff  was  on  his 
trial  at  the  said  Court  convicted  (c)  of  the  said  charges  and 
sentenced  thereupon  to  two  years' imprisonment  with  hard 
labour  for  each  offence,  the  second  to  commence  at  the 


(<i)  Sembie  a  distinct  count,  with 
a  common  breach.  See  Hughes  v. 
Hce$t  4M.&W.  204. 

(6)  Supposing  the  count  to  have 
stopped  here,  would  there  have 
been  any  cause  of  action  ?  Could 
there  have  been  any  damage,  had 
the  plaintiff  been  acquitted? 

(r)  This  was  the  gravamen,  and 
gi*t  of  the  action ;  Godefroy  v.  Jut/, 
1  M.  &  P.  236-7.  Particular* 
stated  the  negligence  thus:— 1. 
That  the  defendants  at  the  hear- 


ing took  no  pains  to  get  proper  in- 
structions as  to  witnesses.  2.  That 
fliey  took  on  themselves  the  re- 
sponsibility of  conducting  the  case 
at  the  hearing  with  imperfect  in- 
formation, and  without  applying 
for  an  adjournment.  3.  That  aa 
to  the  proceedings  in  the  Central 
Criminal  Court,  they  took  no  paint 
to  examine  the  witnesses  who  could 
have  given  evidence  on  plaintiff's 
behalf.  4.  That  they  did  not  pro- 
perly instruct  counsel  at  the  trial. 
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termination  of  the  first  (a).  And  by  reason  of  the  premises, 
the  plaintiff  was  not  only  disgraced  and  degraded  but  was 
put  to  and  incurred  great  expenses  in  petitioning  the 
Queen  to  grant  him  a  pardon,  and  release  him  from  the 
said  imprisonment;  and  in  prosecuting  Eugenie  Plummer 
for  perjury  committed  by  her  on  the  said  trial,  in  which 
prosecution  she  was  afterwards  convicted  (ft) ;  and  by  rea- 
son of  the  premises  has  been  ruined  in  his  professional 
character  and  prospects  as  a  clergyman  (c) ;  and  has  lost 
and  been  deprived  of  the  profits  and  emoluments  he  might 
otherwise  have  obtained  (d). 

Pleas :  not  guilty,  and  denial  of  the  duty,  and  breach  of 
duty,  alleged  (e). 

M.  Chambers,  Garth  and  Gordon  Allan  for  the  plaintiff. 

Shee,  Serjt.,  Lush  and  C.  Pollock  for  the  defendants. 

On  the  13th  Nov.,  1859,  the  defendants  were  retained  by 
and  on  behalf  of  the  plaintiff,  a  clergyman,  then  lately 
chaplain  of  Wandsworth  House  of  Correction,  to  defend 
him  on  the  charges  alluded  to  in  the  declarations,  at  a 


1861. 


Hatch 

v. 
Lewis. 


(«)  The  averment  that  the  con- 
viction was  by  reason  of  the  defend- 
ants' negligence  does  not  amount 
to  an  allegation  of  the  plaintiff's  in- 
nocence, for  a  guilty  man  might  be 
convicted  by  reason  of  his  attorney's 
negligence  in  not  retaining  counsel, 
who  would  have  taken  an  objection 
to  the  evidence,  or  in  not  giving 
notice  to  produce  a  necessary  docu- 
ment.    Et  vide  ptr  C.  B.,  p.  479. 

(b)  On  an  indictment  as  to 
which,  vide  post,  p.  474. 

(r)  This  could  not  have  been 
proved,  as  the  plaintiff  had  resigned 
before  the  hearing. 

(d)  Vide  tupra. 

(f )  Supposing  the  declaration  to 
have  only  contained  the  allegation 
that  the  defendants  did  not  use  due 
care  dtid  diligence,  without  more, 


it  may  be  doubted  whether  it  would 
have  been  good,  for  that  would 
merely  have  negatived  the  degree 
of  care  which  is  due;  and  it  is  hard 
to  say  that  the  highest  is  not  due; 
yet  it  is  only  for  a  grost  want  of 
care  or  skill,  that  an  attorney  can 
be  sued  (see  Bulmer  v.  Gill  wan,  4 
M.  &  Gr.  108),  and  thus  the  aver- 
ment that,  through  their  neglect, 
the  plaintiff  was  convicted,  i.e.  that 
it  was  such,  and  to  gross,  as  to 
cause  a  conviction,  which  otherwise 
would  not  have  taken  place,  seems 
the  gixt  of  the  declaration.  So  it 
seems  to  have  been  deemed  in  civil 
coses.  See  Moody  v.  Dick,  4  N. 
&  M.  348;  Gode/roy  v.  Jay,  1 
Bing.  413;  Recce  v.  Rigby,  4  B.  & 
A.  202. 
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1861.        hearing  before  the  magistrates,  which  was  to  take  place  on 
v^v-^/      Monday,  the  14th  November,  the  day  following. 

r.  Those  charges  had  been  first  made  on  the  6th  October, 

in  a  letter  from  the  parents  of  the  children  to  the  Bishop 
of  Winchester,  of  which  his  lordship  had  sent  the  now 
plaintiff  a  copy,  and  hud  also  sent  it  to  the  visiting  justices. 
They  had  appointed  the  28th  to  inquire  into  the  matter, 
and  on  that  day  he  had  left  home,  having  resigned  his  ap- 
pointment, and  kept  himself  in  retirement  until,  a  charge 
having  been  preferred  before  the  magistrates,  and  a  warrant 
issued  to  apprehend  him,  he  surrendered  just  before  the 
hearing,  and  the  now  defendants  were  retained  to  defend 
him.  On  the  day  he  had  left,  his  wife  had  written  to  the 
prosecutors  a  letter,  describing  him  as  having  left  home  in 
a  distracted  state,  on  account  of  the  charges  made,  and 
begging  them  not  to  press  them  further.  She  saw  the 
senior  partner  of  the  defendants'  firm  (who,  throughout, 
attended  to  the  matter),  and,  on  retaining  him,  showed 
him  a  copy  of  this  letter.  He,  as  she  stated,  on  looking  at 
the  papers,  remarked  at  once,  that  "  the  case  must  go  for 
trial.'*  She  now  stated  that  she  told  him  there  were  wit- 
nesses— persons  inmates  in  the  house  at  the  time — who 
could  refute  the  charges.  He  did  not  sec  or  examine  them, 
nor  take  any  other  steps  before  the  hearing.  The  inmates 
were,  in  addition  to  the  plaintiff  and  his  wife,  her  mother, 
two  servants,  a  governess  and  two  young  ladies,  who  hap- 
pened to  be  there  at  the  time,  and  an  "  adopted  daughter," 
Lucy  Hatch,  a  girl  of  eight  or  nine. 

The  charges  made  by  Eugenie  Plummer  against  the  now 
plaintiff  were:  1.  That  while  in  the  garden  with  her  and 
Lucy  Hatch,  he  had  taken  her  and  put  her  hand  into  one 
of  his  pockets  with  a  hole  in  it,  &c.  2.  That  on  the  night 
of  a  certain  party  in  August,  he  had  indecently  assaulted 
her.  3.  That  for  almost  every  night  during  the  fortnight  for 
which  the  girls  were  left  at  his  house  by  the  mother,  he  had 
gone  up  into  the  room  in  which  she  slept  (by  herself),  and 
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committed  indecent  assaults.  4.  That  on  various  mornings  1361. 
during  the  same  period,  he  had  the  girl  in  his  bed  when 
his  wife  was  up,  and  washing,  and  there  had  committed 
divers  indecencies.  There  was  a  similar  charge  as  to  the 
younger  girl  Stephanie.  The  matters  were  alleged  to  have 
occurred  in  the  fortnight  previous  to  the  24th  August, 
when  the  children  were  removed. 

The  senior  defendant  attended  the  hearing  before  the 
magistrates  and  called,  at  the  desire  of  the  plaintiff  and  his 
wife,  Lucy  Hatch,  the  child  who  was  in  the  garden  at  the 
time  of  the  offence  first  charged,  and  in  the  bed-room  on 
the  occasion  of  the  alleged  familiarities  in  the  mornings 
when  the  girl  was  in  the  plaintiff's  bed.  The  defendant 
also  called  Mrs.  Dillon,  the  plaintiff's  mother-in-law,  and 
two  of  the  servants,  but,  except  Lucy  Hatch,  they  were  not 
present  on  any  of  the  occasions,  and  only  spoke  to  collateral 
matters,  and  she  so  far  confirmed  the  girl  that  she  said  they 
were  both  with  the  plaintiff  in  the  garden  on  the  occasion 
of  the  offence  first  charged,  and  sometimes  left  Eugenie 
with  him  alone  for  a  few  moments  while  she  herself  was 
running  about ;  and  it  was  not  disputed  that  the  girl  was 
repeatedly  in  the  plaintiff's  bed  in  the  morning,  while  he 
lay  in  it.  The  magistrates  determined  to  send  the  case  for 
trial,  and,  there  being  no  one  to  bail  the  plaintiff,  he  was 
committed  to  gaol.  The  defendants  were  then  retained  to 
defend  him,  and  immediately  obtained  a  copy  of  the  de- 
positions. At  their  desire,  the  plaintiff  had  drawn  up  a 
long  statement  for  the  information  of  the  defendants,  his 
attornies,  giving  the  names  of  those  inmates  of  his  house 
who  could  testify  to  the  facts  he  set  forth.  Of  this  state- 
ment the  following  are  the  most  material  portions.  It  did 
not  state  how  far  the  charges  were  false,  and  implied  that 
the  child  had  been  in  his  bed  while  he  was  in  it. 

"  She  said  that  Mr.  and  Mrs. used  to  have  them 

in  their  bed*     [Can  be  sworn  to  by  Mrs.  Hatch  and  Mrs. 
Dillon.] 


472 


CASES  AT  THE 


186 1 


UA>  to  the  garden  charge,  the  answer  may  be  made 
that  we  were  rarely,  if  ever,  in  the  garden  without  some 
others  of  the  party,  and  mostly  Mrs.  Hatch.  Miss  Howe's 
window,  and  Mrs.  Dillon's,  overlooked  the  garden;  and 
they  could  state  this  («V 

"As  to  the  bed- room  charges:  I  used  to  go  op  very 
often  to  wash  my  hands;  generally  soon  after  the  children 
had  been  put  to  bed ;  and  Lucy  generally  called  out,  'kiss 
me/  and  Eugt-nie  used  to  call  oat,  'come  in  to  me  too, 
Mr.  Hatch/  At  this  time  the  doors  were  always  wide 
open. 

"  Lucy  Hatch  can  state  that  she  was  always  in  my  room 
as  1  finished  dressing,  and  that  she  was  in  the  habit  of 
dropping  my  money,  &c,  into  my  pockets,  &c." 

The  defendants  prepared  and  delivered  to  Mr.  Serjt 
Ballantute  a  brief  for  the  defence  of  the  now  plaintiff, 
which  commenced  with  a  circumstantial  statement  of  the 
circumstances  preceding  the  hearing,  and  then  gave  ta 
extenso  the  plaintiff's  onu  statement.  They  did  not  them- 
selves examine,  or  take  the  proofs  of  the  witnesses  men- 
tioned in  that  statement.  They  had  a  conference  with 
the  Serjeant  before  delivery  of  the  brief,  in  which  they 
found  his  opinion  was  strong  nut  to  call  witnesses,  and 
alter  he  had  perused  his  brief,  they  had  a  consultation,  and 
found  Ins  first  opinion  strengthened  (b). 

The  trial  of  the  plaintiff  took  place  at  the  Central 
Criminal  Court,  before  Bramwell,  B.,  on  the   1st  De- 


(</)  Not  that  the  child  and  lie 
were  m#t<t,  by  themselves,  out  of 
sight  of  the  hcu«c. 

(b)  Even  in  civil  cases,  in  which 
new  trials  may  be  had,  this  is 
deemed  a  matter  bo  much  within 
the  province  of  counsel,  that  coun- 
sel's not  calling  witnesses  whom  he 
is  desired  by  the  attorney  to  call,  is 
no  grouud  for  a  ucw  trial ;  Hull  v. 


St  Mar  J,  2  Chit.  267;  Pickering  *. 
]\>w$on,  4  Taunt  779;  and  an  at- 
torney is  not  liable  for  acting  creu 
erroneously,  on  the  advice  of  coun- 
sel, as  to  evidence  (Godcfroy  v. 
DulUw,  6  Bing.  1G0),  which  in 
this  case  Counsel  took  the  respon- 
sibility of  giving,  on  tbe  prisoner  i 
oicn  statement.  See  evidence  of 
Ballautiue,  Serjt. 
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ccmber,  1859.  The  girls,  Eugenie  and  Stephanie,  were  18C1. 
examined,  as  was  their  mother ;  and  Eugenie,  in  her  exa« 
munition,  fixed  the  garden  charge  on  the  first  day  she  was 
led  at  the  house.  She  also  stated  that,  though  the  door 
between  her  room  and  the  plaintiff's  was  left  open,  the 
outer  door  was  locked ;  it  was  not  quite  clear  whether  she 
meant  always,  or  on  those  occasions. 

In  deference  to  the  desire  of  the  plaintiff's  wife  the  now 
defendants  had  his  witnesses  in  attendance  at  the  trial  (a) ; 
and,  had  either  he  or  his  counsel  desired  it,  they  could 
have  been  called  and  examined. 

But  the  counsel,  after  hearing  the  evidence  for  the  pro- 
secution, adhered  to  his  judgment  not  to  call  witnesses, 
and  the  plaintiff  did  not  insist  upon  it,  but  submitted  to  his 
counsel's  judgment  (ft). 

No  witnesses,  therefore,  were  called  on  his  behalf,  except 
as  to  character,  and  he  was  convicted. 

He  did  not,  at  the  time,  prefer  any  charge  of  perjury 
against  either  of  the  girls  (c),  nor  any  complaint  against 
the  defendants,  but  petitioned  the  Home  Secretary  for  a 
remission  of  his  sentence  on  the  ground  that  the  wit- 
nesses who  might  have  been  called  would  have  proved  his 
innocence  (rf). 

(u)  For  not  having  tliom  there,  victed,  is  no  ground  for  any  sus- 

if  material,  they  would  have  been  pension  of  sentence;  R.v.  Haydon, 

liable;   Recce  v.  Right,,  4B.&A.  1  W.  Black.  404. 
202.  (</)  Which,  even  in  a  civil  case, 

(h)  It  therefore  was  by  his  own  where  the  witnesses  might    have 

act  or  assent  that  they  were  not  been  present,  is  no  ground  for  a 

called,  and  he  could  not  be  heard  new  trial,  it  being  deemed  contrary 

to  complain  of  it;  Wright  v.Soretby,  to  public  policy  to  permit  a  man  to 

2  C.  &  M.  671.  take  his  chance  of  a  trial  without 

(r)  The  usual  course  has  been  calling  witnesses,  and  then  come 
at  once  to  indict  the  chief  witness  for  a  new  trial  (Harriion  v.  Harri- 
for  perjury,  and  on  convicting  him,  ton,  9  Price,  89),  a  mutto  fortiori, 
then  to  appeal  to  the  Crown ;  and  in  a  criminal  case,  where  the  wit- 
even  the  indictment  for  perjury,  nesses  were  actually  present,  and 
until  the  witness  has  been  con-  the  prisoner  declined  to  call  tbem. 
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1801. 


Hatch 
Lf.wis. 


The  Home  Secretary  declined  to  interfere,  neither  of  the 
witnesses  having  been  indicted  for  perjury  (a). 

In  April,  I860,  the  girl  Eugenie  was  indicted  for  perjury, 
on  assignments,  on  such  of  which,  as  went  to  the  substance 
of  the  charges,  she  could  only  be  directly  contradicted  by 
the  plaintiff  himself;  and,  on  such  as  related  to  collateral 
circumstances,  chiefly  by  himself  or  his  wife  (ft),  partly 
confirmed  by  the  other  witnesses  already  alluded  to. 

On  this  indictment  (c)  the  girl,  however,  was  con* 
victed(rf).  The  plaintiff'  was  then  released,  and,  in  No* 
vember,  brought  the  present  action. 

The  case  for  the  plaintiff  now  was,  that  in  preparing  for 


(a)  The  conviction  of  a  material 
witness  Tor  perjury  lias  always  been 
deemed  in  civil  cases  ground  for  a 
new  trial  (Scclti/  v.  May  hew,  4 
Bing.  561),  and  in  a  criminal  case, 
for  a  suspension  of  execution  ( R, 
v.  Iluydon,  1  W.  Black.  401),  pro- 
vided the  conviction  goes  to  the 
substance  of  the  charge,  and  utterly 
destroys  the  evidence,  for  if  it 
merely  impeaches  the  credit  of  the 
witness,  and  the  case  otherwise  ap- 
pears clear  against  the  prisoner, 
there  is  no  ground  even  for  a  stay 
of  execution  ;  It.  v.  Oldroyd,  R.  & 
R.  C.  C.  88.  And  so,  oven  where 
a  new  trial  is  admissible,  affidavit 
of  new  facts  is  not  receivable  ex- 
cept coupled  with  surprise;  It.  v. 
Bowditch,  2  Chit.. 278.  And  the 
Court  will  not  in  a  civil  case  grant 
a  new  trial  even  on  the  ground  of 
surprise,  unless  it  is  made  manifest 
that  the  new  evidence  could  not  he 
procured  on  the  former  trial,  and 
will  remove  all  doubt ;  Harttvright 
v.  Bad  ham,  11  Price,  383. 

{b)  Who,  of  course,  could  not 
have  been  called  at  the  first  trial, 
and,  until  lately,  could  not  have 


been  called  in  any  trial,  in  the  re- 
sults of  which  he  was  interested. 

(r)  The  assignments  of  perjury 
being  as  follows : — 1.  That  the  act 
in  the  garden  took  place  on  iXiefint 
day.  2.  That  there  was  a  hole  in 
the  plaintiff's  pocket.  3.  That  the 
outer  door  of  the  plain tifTs  room 
was  locked.  4.  That  the  plaintiff 
acted  as  alleged  on  the  night  of  the 
party.  5.  That  lib  acted  as  alleged 
on  the  second  night.  G.  That  he 
acted  as  alleged  on  every  night 
whr-n  the  girls  were  in  bed.  7.  That 
he  was  a  quarter  of  an  hour  in  her 
bed* room,  &c.  8.  That  he  acted  as 
alleged  with  particularity,  and  hurt 
her.  9.  That  he  acted  as  described 
in  the  mornings  when  she  was  with 
him  in  his  bed,  &c.  There  were 
some  other  similar  assignments,  on 
which,  from  their  nature,  there 
could  not  be  any  other  contradiction 
than  by  the  plaintiff  himself,  aud 
who  could  not  have  been  called,  of 
course,  on  his  own  trial. 

(d)  By  a  general  verdict,  so  that 
it  is  impossible  to  say  on  which  or 
how  many  of  the  assignments. 


Lewis. 
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his  trial  (the  count  as  to  the  defence  at  the  hearing  before        1801. 
the  magistrates  not  being  pressed)  the  defendants  had  not      v-#^-^-/ 

Hatch 

examined  the  inmates  of  the  house  and  laid  their  proofs  v. 

before  counsel,  so  as  to  enable  counsel  to  form  a  proper 
judgment  as  to  tffe  propriety  of  calling  them.  And,  to 
show  that  it  would  have  been  proper  to  call  them,  and  that 
it  was  to  be  presumed  that  counsel  would  have  so  judged, 
had  their  evidence  been  laid  before  him,  they  were  now 
called  and  examined  for  the  plaintiff  as  to  the  evidence 
they  could  and  would  have  given  at  the  trial.  The  plaintiff 
and  his  wife  were  examined  as  to  the  conduct  of  the  de- 
fendants, &c,  but  they  could  not  have  been  examined  at 
the  original  trial,  and  the  other  witnesses  could  and  did 
only  speak  as  to  the  garden  charge,  and  as  to  the  collateral 
point  of  the  outer  door  of  plaintiff's  room  being  kept 
closed ;  with  the  exception  of  Lucy  Hatch,  whose  evidence, 
as  taken  at  the  trial  of  Eugenie  Plummer,  was  by  consent, 
on  account  of  her  tender  years,  read  from  the  notes ;  and 
who  was  in  the  plaintiff's  bed-room  in  the  mornings  when 
Eugenie  was  in  the  plaintiff's  bed.  But,  as  regarded  the 
substance  of  all  the  more  serious  charges,  no  witness  was 
or  could  have  been  called  to  contradict  the  evidence  of 
Eugenie,  as  the  matters  charged  were  represented  to  have 
occurred  between  the  plaintiff  and  herself. 

To  show  that,  if  the  witnesses  had  been  called  at  the 
original  trial,  the  result  would  have  been  an  acquittal, 

Chambers  proposed  to  call  the  jurymen  who  had  tried 
the  plaintiff  on  the  original  trial,  and  to  ask  them,  having 
heard  the  evidence  which  had  been  now  given  as  to  what 
the  witnesses  could  have  stated,  what  verdict  they  would 
have  returned  had  such  evidence  been  given  at  the  trial  ? 
but, 

Pollock,  C.  B.,  after  consulting  the  Judges,  ruled  that 
the  jurymen  could  not  be  called  for  that  purpose  (a). 

(a)  The  opinion  of  one  convcr-  whether  the  communication  of  par- 
sant  in  the  business  of  insurance,      ticular  facts  would  have  enhanced 
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ft  «**•* 
•  ***►  j^ar-tE,.  vui  v,  a**  UtfSL  a*  ii  diot  aenoridL  *"d  the 

*r>»7  »w>i  fc*ie  ?&jir?uzi  tac*i  &  vcr£et;  bat, 

Pttuuxs,  C\  B,,  r*f**-i  to  allcw  tkea  to  be  oiled  for 

CAamUrM  p*ojx,**d  tr*  call  Scr  G.  Lewi*,  the  Home  Se- 
•  r*tory,  u,  yt<#+  the  n.+mytul  presented  to  him  for  a 
fttt'won  of  t}.+  **mUtnce9  and  the  ground  on  which  he 
had  r>fnw*J  Uj  frnVtrthin  it ;  and, 

Hir  G,  Lewi*  attended  fr.r  the  purpose  of  being  exa- 
iuuuA ;  hut, 

Polish:*,  C  B.,  having  consulted  the  Judges,  said  they 
ware  of  opinion  that  no  such  questions  could  be  put,  even 
HMumiiig  that  the  Home  Secretary  would  not,  as  probably 
Ik;  would,  object  to  answer  on  the  ground  of  public 
policy  (ft).     It  could  not  affect  this  action. 

Tim  clerk  of  Serjt.  Ballantine  was  called,  and  proved 
I  hut  the  Serjeant  was  retained  on  the  23rd  November,  that 
thr*  hrief  wii*  delivered  on  the  2fjth,  and  that  there  was  a 
fniMtiltutioii  on  the  29th,  two  days  before  the  trial,  which 
wit*  on  Ihe  IhI  December. 

Thn  hrief  won  put  in  and  taken  as  read.  (Its  contents 
huvti  ii  I  lead  v  hern  ntated.)  This  closed  the  case  for  the 
plnintiir. 

lln*  premium,  I*  admisniblc  in  ovl-  dcrwritcrs  as  to  the  materiality  of 

(lime* ;   but   hi*  cntmot    bo  naked  communicating  information  as  to  a 

tf'Afif  An  \omlnct  ftsmiU  have  been  particular  fact   previously  to  the 

IH  Ikr  ptrtirttlur  r«f»<* ;   Ibtthu*  v.  effecting  of  a  policy,  is  not  admis- 

f.iMt^Am«iHtUSUik.2AS-lloi.aovD.  sible    in    evidence;    Campbell   v. 

Independently  of  any  other  ohjec-  Rickards,  2  Nee.  &  M.  542.    The 

lion,  therefore,  the  question  was  in*  materiality  of  such  a  communtca- 

admissible,  nor  \hm»K1  it  have  been  tion  is  a  question  lor  the  jury,  not 

put  In  any  other  way,  as  by  asking  for  the  witnesses;  Ibid. 
whether  in  their  view,  the  evidence  («)  As  to  which,  see  Raaftaa  Y. 


*a*  material*    The  opinion  of  wa-      Storae,  $9  L.  Jn  Excfc.  430, 
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For  the  defence,  it  was  proved  that  the  defendants  saw         lSfii. 
the  plaintiff  more  than  once  while  he  was  in  prison,  in 
order  to  confer  wilh  him  as  to  his  defence,  and  laid  his  own 
statement  before  counsel. 

One  of  the  defendants,  who  had  the  conduct  of  the 
case,  stated  that,  before  the  brief  was  delivered,  he  had  a 
conference  with  Serjt.  Ballantine  at  Westminster  Hall,  re- 
sulting in  a  resolution  to  call  witnesses  only  as  to  character, 
and  that  the  plaintiff  said  he  "must  be  guided  by  his 
counsel"  on  that  question. 

Various  notes,  from  the  plaintiff  to  his  attorney  during 
the  course  of  his  trial,  were  also  put  in,  to  show  that  he 
never  insisted  on  witnesses  being  called,  save  as  to  cha- 
racter. 

Ballantine,  Serjt.,  was  called,  and  stated  that  he  had 
been  strongly  of  opinion  that  it  would  not  be  wise  to  call 
witnesses,  and  that  he  stated   his  reasons  to  the  senior 

■ 

defendant,  which  he  was  ready  to  state  now  if  the  plaintiff 
waived  the  confidence  of  counsel;  but  this 

Chambers,  on  the  part  of  the  plaintiff,  declined  to  do. 

Ballantine,  Serjt,  therefore,  did  not  state  his  reasons  (a). 
He  stated,  further,  that  he  knew  that  the  witnesses  whose 
names  were  mentioned  in  the  brief  were  in  attendance, 
andh  e  also  knew,  substantially,  all  that  they  could  prove. 
That  he  cross-examined  the  witnesses  for  the  prosecution, 
and  made  up  his  mind  finally  and  firmly  in  the  course  of 
the  trial  that  it  would  not  be  wise  to  call  witnesses.  That, 
in  this  matter,  he  decided  for  himself,  and  exercised  his 
own  discretion,  without  reference  to  the  defendants,  deem- 
ing himself  to  be  responsible. 

Pollock,  C.  B.,  said,  in  all  cases  counsel  were  respon- 
sible for  the  calling  or  not  calling  witnesses,  having  the 
conduct  of  the  case  in  Court  (6). 

(a)  This  is  perhaps  enough  to  raise  can  be  precluded  from  stating  them, 

doubts  as  to  the  policy  of  permitting  and  the  convicted  party  give  his 

such  actions.  The  counsel  who  knew  own  account  of  the  matter, 
the  reasons  for  the  course  taken  (6)  Videtupra. 

VOL.  II.  K  K  F.F. 
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Ballantine,  Serjt.,  primed  to  state  the  impression  he 
had  formed  at  the  conclusion  of  the  trial,  and  the  grounds 
on  which  it  rested ;  bat 

Chambers  objected  to  his  doing  so  (a). 

The  evidence  of  the  original  trial  was  read  at  length 
from  the  notes. 

Pollock,  C.  B.,  suggested  that  the  indictment  of  Eu- 
genie should  be  put  in,  with  a  view  of  showing  what  were 
the  assignments  of  perjury,  as  that  would  be  material  in 
considering  the  whole  case. 

The  indictment  was  accordingly  put  in  (ft). 

An  attorney  was  called  to  prove  that  it  was  the  duty 
and  practice  of  attornies  retained  for  the  defence  of  a 
prisoner  to  examine  the  witnesses,  and  submit  their  proofs 
to  counsel;  but  he  had  never  been  engaged  in  criminal 
cases,  and  could  only  speak  generally  as  to  civil  cases, 
and  as  to  the  general  duty  of  attornies  to  take  the  proofs  of 
witnesses  (c) ;  and  no  other  witness  was  called  for  the 
purpose  (</). 

Chambers,  in  reply,  insisted  that  the  defendants  had 
been  wanting  in  due  diligence,  having  failed  in  their  duty 


(a)  Vide  supra. 

(b)  Such  evidence  would  have 
been  admissible,  and  the  Lord 
Chief  Baron  took  such  as  was 
offered,  and  was  ready  to  take  any 
that  might  be  offered.  Thus,  in  an 
action  against  a  ship-broker  for 
negligence  in  effecting  policies,  the 
insured  having  put  into  his  hands 
a  letter  from  the  supercargo  of  the 
ship  conveying  the  goods,  told  the 
defendant  the  policies  were  to  be 
altered,  and  he  must  do  the  need- 
ful. Held,  that  brokers  wight  be 
called  to  say,  looking  at  the  policies, 
the  invoices  of  the  goods,  and  the 
letter,  what  alterations  in  the  poli- 


cies a  skilful  broker  ought  to  have 
made;  Chapman  v.  Walton,  10 
Bing.  57. 

(c)  Which  was  not  to  the  point; 
the  question  being  as  to  the  duty, 
in  a  criminal  case,  to  take  the  proofs 
of  witnesses  whom  counsel,  on  pri- 
soner's own  statement  of  their  evi- 
dence, had  determined  not  to  call. 
See  Wilson  v.  Tucker,  3  Stark. 
154,  for  the  nearest  analogy  in  a 
civil  case.  But,  in  a  criminal  case, 
is,  as  regards  the  accused,  peculiar. 

(</)  Chambers,  in  reply,  cited 
some  authorities  as  to  the  general 
duty  of  an  attorney  in  this  respect, 
sed  vide  supra. 
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to  "  collect  and  arrange  the  evidence"  (a),  and  to  examine 
the  witnesses  (ft).  For  this,  he  contended  they  were  re- 
sponsible ;  because,  had  they  laid  the  evidence  before 
counsel,  counsel  would  have  called  witnesses  (c),  and  the 
jury  must  have  acquitted  the  plaintiff  (J). 

Shee,  Serjt.,  contended  that,  to  sustain  the  plaintiff's 
action,  the  jury  must  be  satisfied  of  his  innocence  (e). 

Pollock,  C.  B.  (to  the  jury). — There  can  be  no  doubt 
that  an  attorney  is  liable  to  an  action  for  any  misconduct, 
or  miscarriage,  which  arises  from  his  negligence.  The 
present  action  is,  so  far  as  my  knowledge  goes,  the  very 
first  that  has  ever  been  brought  in  a  criminal  case ;  and  it 
raises  questions  of  great  gravity  and  difficulty  (/).  It  re- 
quires, on  that  account,  to  be  looked  at  with  the  more 
attention. 

Consider,  first,  the  history  of  the  case.  Look  at  the 
mere  dates  and  leading  facts.  The  original  charge  was  on 
the  8th  Qctober,  1859.  There  was  to  be  an  inquiry  before 
the  visiting  justices  on  the  28th  October.  On  that  day  the 
plaintiff  absconded,  having  first  resigned  his  situation,  so 
that  the  inquiry  never  took  place.  He  remained  away 
until  a  warrant  was  issued  against  him. 

The  effect  of  this  absconding  was  very  strong,  insomuch 
that  within  living  memory  it  was  a  question  to  be  tried  on 
an  indictment,  whether  the  prisoner  had  (t  fled  from 
justice." 


1861. 


(a)  Chitty's  Gen.  Practice,  III, 
839. 

(b)  Sed  vide  supra.  The  point 
was,  as  to  the  duty  of  doing  so, 
against  the  opinion  of  counsel 
founded  on  the  client's  own  state- 
ment 

(c)  Sed  vide  the  evidence  of 
Ballantine,  Serjt. 

(d)  Thus  the  counsel  for  the 
plaintiff  admitted  that  it  was  neces- 


sary to  go  that  length  in  order  to 
maintain  the  action.  And  it  should 
seem  that  it  was  so;  for,  if  the 
evidence  would  have  left  the  bulk 
of  the  charges  untouched,  and  much 
weighty  evidence  unaffected,  and 
the  jury  might  fairly  hare  con- 
victed, there  would  be  no  damnum. 

(e)  Vide  supra. 

(f)  Vide  ante,  p.  477,  n.  (a). 
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1861.  Next,  there  was  the  fact  that  the  plaintiff's  friends  did 

not  bail  him,  and  he  was  therefore  in  prison  until  his  trial. 
His  trial  was  on  the  1st  December,  1859.  The  trial  of 
Eugenie  for  perjury  was  in  May,  1860.  The  first  assign- 
ment of  perjury  was,  that  the  alleged  indecency  in  the 
garden  had  not  taken  place  on  the  first  day.  In  her 
original  deposition  she  did  not  state  that  it  had,  but  on 
cross-examination  on  the  plaintiff's  trial  had  been  led  to 
fix  it  on  that  day,  a  day  on  which  several  witnesses  were 
able  to  give  evidence  to  contradict  her.  That  assignment 
went  merely  upon  the  precise  time.  The  second  was  as  to 
the  hole  in  the  plaintiff's  pocket,  as  to  which  also  witnesses 
could  be  called.  But  as  to  these  charges  it  is  to  be  borne 
in  mind  that  the  trial  for  perjury  was  in  May,  1860,  as  to 
matters  occurring  in  August,  1859,  not  less  than  nine 
months  before.  The  third  assignment  was,  as  to  whether 
the  outer  door  of  plaintiff's  bed-room  was  shut  or  fastened ; 
she  swore  it  was,  but  not  that  it  was  alxcays  so;  and  it  may 
have  been  so  at  some  particular  time.  As  to  these  matters 
witnesses  could  be  called  in  order  to  contradict  her  evidence. 
But  as  to  the  other,  and  all  the  more  serious  matters, 
involving  the  substance  of  the  charges,  it  was  not  possible 
to  call  witnesses  to  contradict  her,  as  they  were  alleged 
to  have  occurred  when  she  and  the  plaintiff  were  by  them- 
selves; and  it  seems  strange  that  there  should  have  been 
assignments  of  perjury  on  such  mutters.  For  instance, 
the  fourth,  as  to  the  indecency  in  the  bcd-rooin  on  the 
night  of  the  party.  The  fifth,  as  to  what  occurred  in  the 
bed-room  on  the  second  night.  The  sixth,  as  to  what  was 
alleged  to  have  occurred  every  night  in  the  bed-room. 
The  seventh,  as  to  whether  he  was  a  quarter  of  an  hour 
with  her  engaged  as  described.  On  all  these  and  the 
other  similar  charges  she  could  have  been  contradicted 
only  by  the  plaintiff,  who  could  not  have  been  examined 
on  his  own  trial.  And  it  is  strange  that  a  child  of  eleven 
or  twelve  should  have  been  indicted  for  perjury  on  such  a 
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matter  as  whether  a  man  was  engaged  with  her  a  quarter 
of  an  hour  or  ten  minutes,  a  few  minutes  more  or  less ;  or 
whether  he  hurt  her.  How  could  she  have  been  contra- 
dicted on  such  a  point  as  that? 

So  as  to  other  matters,  too  disgusting  to  mention,  which, 
from  their  nature  she  alone  could  know  of !  And  though 
on  certain  matters  she  was,  on  her  trial,  contradicted,  it 
was  mainly  by  the  plaintiff  and  his  wife,  who  could  not 
have  been  examined  on  his  trial ;  and  the  verdict  on  her  trial 
having  been  general,  on  an  indictment  containing  so  many 
assignments  of  perjury,  on  most  of  which  it  does  not  ap- 
pear that  there  could  have  been  two  witnesses  to  contradict 
her,  nor  anything  but  the  oath  of  the  plaintiff  himself;  it 
is  impossible  to  tell  on  what  assignments  her  conviction 
went.  Therefore,  for  these  reasons,  it  appears  to  me  that 
her  conviction  has  little  bearing  upon  the  present  action. 
Neither  is  it  material  on  the  subject  of  the.  case,  and  es- 
pecially as  to  calling  witnesses,  and  that  he  had  communi- 
cated to  the  plaintiff  the  Serjeant's  opinion,  that  it  would  be 
best  not  to  call  witnesses,  for  reasons  which  he  also  stated, 
to  which  the  plaintiff  replied,  that  he  was  sorry  for  it,  as 
he  should  have  desired  to  call  witnesses,  but  that  he  must 
be  guided  by  his  counsel. 

A  letter  from  the  plaintiff  to  a  friend  was  put  in,  in 
which  he  said  that  the  charge  was  one,  it  was  so  difficult 
to  refute,  that  his  escape  depended  on  having  a  number 
of  witnesses,  whether  on  the  evidence  adduced  on  her  trial, 
the  plaintiff  would  have  been  acquitted,  but  whether  on 
any  evidence  which  could  and  might  have  been  adduced 
on  his  trial,  and  was  not  adduced  through  the  fault  of  the 
defendants,  it  is  probable  that  there  would  have  been  an 
acquittal.  As  to  which  it  is  important  to  observe,  that 
the  plaintiff  himself  does  not  appear  to  have  had  a  very 
strong  opinion,  for  having  been  convicted  in  December, 
1859,  and  released  in  May,  18G0,  he  did  not  bring  this 
action  until  November^  I860,  about  a  year  after  his  convic- 
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1861.        tion,  and  five  months  after  his  release.   Nor  up  to  that  time 
]T^^      does  it  appear  that  he  made  any  complaint  of  the  conduct 
v.  of  the  defendants. 

IjP.wir 

In  the  present  action  there  is  a  twofold  complaint,  as 
to  the  hearing  before  the  magistrates,  and  as  to  the  trial. 
As  to  the  first,  I  am  of  opinion  that  there  is  no  ground  for 
it,  for  that  any  one  who  saw  the  girl's  depositions  would 
say,  as  the  senior  defendant  did  say,  that  the  "  case  must 
go  for  trial."  And  the  defendants  are  not  responsible  for 
the  plaintiff's  not  being  able  to  get  bail. 

As  to  the  second  and  chief  complaint,  with  respect  to  the 
trial,  it  comes  to  this,  that  the  defendants  did  not  get  up 
the  case  for  the  defence  with  sufficient  care  and  diligence, 
especially  in  examining  the  witnesses,  so  as  to  lay  their 
proofs  before  counsel. 

The  answer  is,  in  effect,  that  the  plaintiff,  by  his  own 
conduct,  had  placed  himself  in  such  a  position,  that  any 
course  was  full  of  peril,  and  that  everything  was  done  which 
could  be  done,  with  any  reasonable  hope  of  doing  good. 

You  will  have  to  consider,  in  substance,  whether  all  was 
clone  which  could  have  been  done  for  any  useful  purpose, 
and  whether  the  not  doing  of  anything  which  might  have 
been  done  was  the  cause  of  the  plaintiff's  conviction. 

The  declaration  alleges,  that  by  reason  of  the  defendants' 
negligence  he  was  convicted. 

The  charge  divides  itself  into  two  parts : — First,  the  not 
calling  witnesses  at  all.  Secondly,  the  not  examining  the 
witnesses,  so  as  to  be  in  a  position  to  instruct  the  counsel 
retained,  and  enable  him  to  exercise  a  better  judgment 
than  he  was  able  to  do,  as  to  the  propriety  of  calling  wit- 
nesses. But  with  regard  to  the  first,  the  question  of  call- 
ing or  not  calling  witnesses  is  entirely  for  counsel,  and  the 
plaintiff's  counsel  took  the  entire  responsibility  on  him- 
self, and  the  plaintiff  himself  said,  "he  must  be  guided 
by  his  counsel ;"  he  did  not  insist  that  his  witnesses 
should  be  called,  and  his  counsel  at  the  time  stated  to 
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him  the  reasons  why  he  did  not  call  them;  reasons  in 
which  he  appeared  to  acquiesce,  and  which  the  counsel 
was  ready  to  state  on  this  trial.  There  were,  it  is  easy 
to  see,  most  grave  and  weighty  reasons.  Justice  had 
been  evaded  ;  the  accused  had  absconded.  When  appre- 
hended, he  had  asked  the  officer  what  punishment  could 
be  awarded  Tor  such  offences  (the  last  question  one  can 
suppose  an  innocent  man  to  ask) ;  there  was  the  evidence 
not  of  one  girl  only,  but  of  two — and  two  of  such  tender 
age,  that  it  is  impossible  to  suppose  they  would  have  in- 
vented the  disgusting  circumstances  to  which  they  de- 
posed ;  and  though  on  some  collateral  points  they  might 
have  been  contradicted,  on  the  main  charge  their  testimony 
could  not  have  been  contradicted.  Under  such  circum- 
stances it  is  not  to  be  wondered  at  that  Mr.  Serjeant  Bal- 
lantine  advised  his  client  not  to  call  witnesses,  who  would 
have  opened  up  a  perilous  cross-examination  and  given  a 
reply ;  nor  is  it  to  be  wondered  at  that  the  plaintiff  acqui- 
esced in  that  decision  ;  nor  can  he  now  complain  of  it. 

The  charge  against  the  defendants,  however,  resolves 
itself  into  this:  that  he  did  not  make  such  inquiries  as  he 
might  have  done,  nor  make  the  best  or  most  of  the  ma- 
terials for  a  defence  at  his  disposal.  Upon  that  the  ques- 
tion for  you  is,  whether  the  result  of  any  further  inquiries 
would  have  been  to  make  it  advisable  to  call  Lucy  Hatch 
and  the  other  witnesses,  except  Mr.  and  Mrs.  Hatch,  who 
could  not  have  been  called.  Upon  that  you  must  exercise 
your  judgment  on  all  the  circumstances  (a). 

It  is  to  be  observed,  that  the  defendants  had  the  wit- 
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(a)  Where  plaintiffs  attorney 
suffered  a  cause  to  be  called  on  for 
trial,  Without  having  ascertained 
whether  a  material  witness,  whom 
the  plaintiff  had  undertaken  to  bring 
into  Court,  had  arrived,  in  consc- 
qmnce  of  which  he  teas  nonsuited : 
held  that,  in  an  action  against  such 
attorney    for    negligence,    it   was 


rightly  left  to  the  jury  to  determine 
whether  he  had  used  reasonable 
care  in  conducting  the  cause,  and 
they  having  found  that  he  had  not, 
the  Court  refused  to  disturb  the 
verdict \'  Rcece  v.  Right/,  4  B.  &  A. 
202 ;  and  see  In  re  Jonct,  1  Chit. 
G5I,  and  Das  v.  Ward,  1  Stark. 
109. 
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1SGI.         nesses  in  Court  at  the  trial,  ready  to  be  called,  so  that  had 
v^>  counsel  determined  to  call  them  at  the  last  moment,  he 

Hatch 

r.  could  have  done  so.    Mrs.  Hatch  states  that  the  defend- 

ants did  not  examine  Lucy  Hatch,  the  principal  of  the  wit- 
nesses, who  might  have  been  called,  and  yet  she  had  been 
examined  at  the  hearing.  Mrs.  Hatch  says,  she  told  the 
defendants  that  witnesses  were  in  the  house  at  the  time, 
who  could  contradict  all  that  was  said  against  her  hus- 
band !  But  from  the  nature  of  the  charges  that  was  im- 
possible ;  the  main  charges  could  not  be  contradicted,  but 
only  some  of  the  details  on  collateral  points,  and  then  on 
such  points  the  witnesses  who  might  have  been  called 
might  have  contradicted  each  other,  as  two  of  them  actually 
did  on  the  trial  for  perjury.  What  counsel  would  have 
had  to  consider,  therefore,  even  had  the  witnesses  been 
examined  bv  the  defendants  would  have  been,  whether  it 
was  safe  to  hazard  all  for  the  sake  of  some  collateral  con- 
tradictions, leaving  the  whole  substance  of  the  charges  un- 
contradicted* 

That  is  for  you  to  consider.  The  great  question  is, 
whether  the  plaintiff's  conviction  was  owing  to  the  want 
of  care  and  skill  in  the  defendants,  or  was  the  result  rather 
of  his  own  conduct  in  placing  himself  in  such  a  position. 

You  must  consider,  also,  the  position  in  which  the  de- 
fendants found  the  case,  when  it  was  put  into  their  hands. 
The  plaintiff  had  absconded  after  resigning  his  situation; 
and  his  wife  put  into  their  hands  a  copy  of  a  letter  she 
had  written  to  the  prosecutrix,  imploring  her  not  to  press 
the  charge.  You  must  consider  what  effect  at  the  outset 
these  things  must  have  had  upon  their  minds,  as  to  the 
hopefulness  of  a  defence.  Nor  was  this  all,  the  plaintiff 
admitted  that  the  girl  was  accustomed  to  be  in  his  bed  iu 
the  morning  while  he  was  still  in  it,  that  was  admitted; 
and  it  is  impossible  not  to  say  that  it  was  highly  improper 
that  a  girl  twelve  years  old  should  be  in  or  on  a  man's  bed 
while  he  and  she  were  both  undressed.    All  these  matters 
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had  to  be  borne  in  mind,  with  regard  to  the  hopefulness  of 
a  defence  or  the  usefulness  of  calling  witnesses  to  answer 
the  charges.    Above  all,  tr\e  plaintiff  had  absconded. 

That  was  a.  fatal  step,  and  it  had  been  taken  some  time 
before  the  defendants  were  retained  in  the  case. 

Even  should  you  find  for  the  plaintiff,  these  things  must 
all  be  considered  with  reference  to  the  question  of  damages, 
for  you  must  take  into  consideration  how  far  trie  plaintiff 
himself  contributed  to  the  injury,  if  any,  which  he  may 
have  sustained,  and  how  far  his  own  conduct  caused  the 
mischief  which  is  ascribed  to  the  defendants'  negligence. 

The  declaration  alleges,  that  by  reason  of  their  negli- 
gence he  was  convicted.  The  plaintiff  is  not  bound  to 
prove  that,  in  order  to  maintain  his  action.  If  the  defend- 
ants' negligence  largely  contributed  to  the  result,  they 
would  be  answerable  for  such  damages  as  you  might  think 
just  under  all  the  circumstances.  But  if  you  think  that 
either  it  would  not  have  been  wise  to  call  witnesses,  and 
that,  under  all  the  circumstances  as  they  then  appeared,  it 
would  have  been  useless  or  perilous  to  do  so,  then  find  for 
the  defendants. 

Chambers  excepted,  that  the  right  question  was  "  whether 
the  defendants  had  used  due  care  and  diligence  in  prepar- 
ing and  conducting  the  case  for  the  defence." 

Pollock,  C.  B. — Adding  this :  Whether  the  negligence 
was  such  as  to  produce  the  mischief(a).  Negligence  is 
nothing  without  damage  (&).     Was  there  any  good  that 


1861. 


(*?)  Godefroy  v.  Jau,  1  M.  &  P. 
236;  Godfrey  v.  Dalian,  6  Bing. 
460. 

(6)  Where  the  declaration  alleged 
that  the  defendant,  an  attorney, 
Wrongfully,  and  without  the  con- 
sent or  retainer  of  the  plaintiff,  en- 
tered an  appearance  for  him  in  an 
action  brought  by  D.  (a  third  party) 
against  the  plaintiff,  and  took  upon 


himself  to  conduct  the  action,  and* 
such  proceedings  tcere  thereupon  hud 
that  D.  recovered  judgment,  and 
issued  execution,  and  the  plaintiff 
was  obliged  to  pay  the  amount  re* 
covered  and  the  costs  of  the  execu- 
tion, and  "  by  reason  of  the  pro- 
mises'* was  injured  in  his  credit  and 
character :  held  ill,  after  verdict,  as 
not  showing  any  damage  resulting 
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could  have  been  done  by  examining  the  witnesses  ?  if  not, 
then  the  negligence  was  immaterial,  at  all  events  for  more 
than  merely  nominal  damages.. 

Verdict  for  the  plaintiff,  damages  40s.  (a). 


from  any  act  of  the  defendant; 
Westaway  v.  Frost,  17  L.  J.,  Q.  B. 
286.  It  should  seem  that  the  ac- 
tion would  equally  have  lain  (sup- 
posing the  facts  had  sustained  it), 
although  the  defendants  had  not 
been  retained,  but  had  volunteered, 
and  that  in  neither  case  would  it 
lie  unless  it  were  alleged  and  proved 
that  the  plaintiff  was  prejudiced  by 
the  alleged  negligence,  which  in 
the  present  case  was  not  otherwise 
alleged  than  by  the  averment  that 
by  reason  of  the  negligence  he  was 
convicted.  Hence  that  case  con- 
firms those  above  cited,  as  show- 
ing that  the  averment  was  the  gist 
and  gravamen  of  the  declaration. 
If  the  plaintiff  had  been  acquitted, 
it  is  not  easy  to  sec  what  damage 
there  could  have  been. 

(a)  In  T.  T.,  Chambers  moved 
on  the  grounds  of  rejection  of  evi- 
dence and  misdirection  as  to  da- 
mages, but  the  Court,  upon  con- 
sideration, refused  the  rule.  It  did 
not  become  necessary,  therefore,  to 
enter  into  the  grave  and  serious 
questions  which  would  have  arisen 
had  the  plaintiff  recovered  substan- 
tial damages,  and  had  the  defend- 
ants moved  for  misdirection,  on  the 
ground  that  no  such  action  would 
lie,  in  a  criminal  case,  where  the 
accused  had  his  witnesses  in  Court, 
acquiesced  in  the  decision  of  coun- 


sel not  to  call  them  (a  decision 
founded  on  his  own  statement  of  the 
case,  and  of  their  evidence),  and, 
finally,  sued,  without  alleging  his 
innocence  of  the  offence  of  which 
he  had  been  convicted.  Had  he 
averred  his  innocence,  then  sup- 
posing the  allegation  to  have  beea 
material  (as,  it  is  submitted,  it 
would  have  been),  it  might  have 
been  traversed,  and  both  the  girls 
might  have  been  examined,  as  well 
as  the  plaintiff  and  his  wife,  and 
the  jury  would  at  least  have  had  a 
far  fairer  opportunity  of  judging  of 
the  matter  than  the  jury  who  con- 
victed Eugenie  of  perjury.  And  it 
is  conceived  that  the  omission  of 
the  averment  was  fatal,  because  on 
grounds  of  public  policy  it  would 
be  dangerous  to  allow  a  guilty  per- 
son, duly  convicted,  to  sue  any  one 
cither  for  malice  in  the  prosecu- 
tion or  negligence  in  his  defence. 
He  cannot  sue  for  malice,  and  it 
seems  a  strange  ground  of  action 
for  a  guilty  man,  that,  by  some 
industry  in  dealing  with  witnesses, 
or  taking  legal  objections,  he  might 
have  escaped  conviction,  and  thus 
defeated  justice.  Beyond  all  doubt 
a  guilty  man  may  be  convicted 
through  negligence,  and,  perhaps, 
to  hold  such  an  action  to  lie  would 
be  to  open  a  very  wide  door. 
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Coram  Channell,  JB.  v-^v-O 

SHINGLER  v.  HOLT.  ^i"" 


I  Easter  Term, 

NTERPLEADER  issue,  the  plaintiff  being  claimant,  a  married 

the  defendant  judgment  creditor ;  and  the  issue,  as  amended  womnn.!nay 
at  the  trial,  being  whether  the  goods  were  the  goods  of  the  claim  on  an 
claimant,  the  plaintiff,  [as  against  the  execution  creditor,  issue,  in  which 
the  defendant  (a)].  %%£& 

G.  Denman  and  Lord  for  the  plaintiff,  the  claimant.        he^as'against 

Chambers  and  Griffits  for  the  defendant,  the  judgment  «l£T™ 
creditor. 

The  plaintiff  bad  been  for  many  years  married  to  one 
Boddy,  but  had  lived  separately,  he  being  in  service.  In 
January,  1857,  they  having  disagreed,  he  caused  the  bouse 
in  which  she  lived  to  be  stripped  of  the  furniture ;  she,  with 
money  supplied  by  her  friends,  furnished  another  house, 
and  got  her  living  by  nursing  and  letting  lodgings,  from 
time  to  time  increasing  her  stock  out  of  her  savings.  An 
intimacy  subsequently  took  place  between  her  and  one 
Grover,  the  execution  debtor;  and  in  May,  1858,  they 
were  cited  in  the  Divorce  Court.  In  December,  1857,  she 
had  gone  into  furnished  lodgings,  and  warehoused  her 
furniture,  paying  the  warehouse  rent.  In  August,  1869, 
she  removed  it  to  Grover's  house,  where  she  resided  with 
him.  The  plaintiff,  an  attorney,  had  been  instructed  by 
her  and  Grover  to  defend  them  in  the  divorce  suit,  and 
was,  of  course,  aware  of  her  marriage.  In  December 
the  claimant's  husband,  Boddy,  obtained  a  decree  nisi  for 
a  divorce  a  vinculo  matrimonii  (J))*     Before  the  decree  ab- 

(a)  These  words  were  taken  as  ing  which  time  any  person  may 

added  at  the  trial.  show  cause  why  the  decree  should 

(6)  The  23  &  24  Vict.  c.  144,  s.  not  he  made  absolute  by  reason! 

7,  enacts,  that  every  decree  for  a  &c.    The  decree  absolute  recited 

divorce  shall,  iu  the  first  instance,  that  no  cause  had  been  shown,  &c. 

be  a  decree  nut,  not  to  be  made  It  was  after  the  seizure,  but  before 

absolute  till  three  monlki,  &c,  dur-  the  interpleader  issue  was  tried. 
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HlltNCII.KR 

V. 

II  OUT. 


Bolutc  rite  purchased,  with  her  own  monies,  certain  oilier 
goods,  some  carpets,  including  the  goods  in  question, 
which  hud  been  seized  in  February  last  on  a  writ  of  Ju  fa. 
nguiiittt  Grover(<i). 

The  claimunt  thereupon  took  out  an  interpleader  sum* 
inons  (b)  in  her  maiden  name,  making  an  affidavit,  dated 


(a)  A  feme  covert  living  npart 
from  her  husband  under  sentence 
of  separation,  with  alimony  allowed 
fvtuhHtf  lite  in  the  Ecclesiastical 
Court,  having  brought  trespass  in 
the  name  of  her  husband  against 
wrong-doers,  for  breaking  and  en- 
tering her  house  and  taking  her 
goods,  the  Court  refused,  on  the  ap- 
plication of  such  defendants,  to  stay 
the  action,  though  supported  by  an 
affidavit  of  the  husband  (who  had 
not  released  the  action,  nor  applied 
to  be  indemnified  against  the  risk 
of  coat  *V  that  the  action  was  brought 
without  his  authority  ;  Ch<i*bers  v. 
l^mM$s*H%  i»  East,  -170.  Suppos- 
ing the  goods  all  bought  after  the 
JiH»i  decree,  it  is  clear  that  the  wife 
might  have  sued  the  sheriff,  and  so 
of  a  decree  »nv;»:Vjr  the  marriage, 
A  man  and  woman  had  teen  mar- 
lied  and  werv  coliahiting  to£c;her. 
luvds,  which  had  belonged  to  the 
WvMn.in  Wfore  the  marriage,  were 
seised  and  sold  under  an  execution 
«*£.iin>t  lite  ma:;.  The  wom.ui 
.i rt ei  w  ju  Us  a !  soo  v  o rv d  tlus  t;«  e  i:: .;r- 
ii:go  w,;s  w:d;  hc!J%  taa:  *.i-f 
tmc!k«  i\vo»\t  i*.i  inner  S£.vis<:  t\c 

t«Wi  tit    %«•%   *U»»  \  *^«%***    v**    » •*  %*  sjV\M$% 

ihvng a  e  \cee\i  a* gib*  ;» :■  :*"e  for  w ! ;: oh 
lhc\  wero  *X : :  i : .  ^;v* «.'  w  1  "^2  *,:. 
4  M.  &  K-  .VJ  5.  \t  >e:«  a:*.  .i**i>.*:i 
is  Iwu^h:  v»U\out  t;*.**  ju:/.**  :v 
of  the  husNrtd*  m  » »<■  nm-  e/"  i*t- 
Hi**  **i  9Lf/<.  far  in  ityury  to  the 


latter,  the  husband  is  only  entitled 
to  stay  the  proceeding!  until  be  re- 
ceives an  indemnity  against  costs; 
Harrison  v.  Almond,  4  DowL  P.  C 
321;  1  Har.  &  Woll.  519. 

(6)  By  1  &  2  Will.  4,  a  58,  s. 
G,  reciting  "  that  difficulties  some- 
times arise  in  the  execution  of  pro- 
cess against  goods  and  chattels,  by 
reason  of  claims  made  by  assignees 
of  bankrupts  and  other  persons  not 
being  the  parties  against  whom  the 
process  has  issued,  whereby  sheriffs 
and  other  officers  are  exposed  to 
the  hazard  and  expense  of  mctiov, 
against  which  it  is  reasonable  to 
afford  relief  and  protection,"  it  is 
enacted,  that  where  any  tuck  claim 
shall  be  made  to  any  goods  or 
chattels  taken,  or  intended  to  be 
taken,  in  execution,  or  to  the  pro- 
ceeds or  value  thereof,  tbe  Court 
from  which  the  process  issued,  upon 
amplication  of  such  sheriff  or  other 
o&cer,  made  before  or  after  the  re* 
turu  of  such  process,  and  as  well 
before  as  after  any  action  brought 
.'iT-inst  *i:.'h  sheriff  or  other  officer, 
mav  v\:l;  before  them  br  rule,  as 
moil  t*.e  party  issuing  such  process 
~s  t.:e  party  r  «■";.- t^  *.•.  t  r.'uio,  and 
tbcrcurvu  exenrs**,  tor  the  cJimt- 
-.■  -:  .'/  **.  \  c.'.::.-ts«  and  the  relief 
*t:d  *».-v:ecti^i  cf  the  sheriff  or 
c:~cr  e  dicer.  a'L  ec  jl*.t  of  the 
jvw^rs  sherry  £:r»a.  aai  make 
sveh  rj-\»  in  J  decssicm  as  *a*tf 
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7th  March,  that  she  was  a  single  woman,  having  obtained 
a  decree  of  divorce.  The  affidavit,  in  answer,  stated  that 
the  decree  was  only  nisi.  The  execution  creditor  neither 
then,  nor  at  any  other  time,  asked  that  the  husband  should 
be  made  a  party,  but  asserted  that  the  goods  were  Grovcr's, 

Thereupon  the  present  issue  was  directed. 

The  plaintiff  and  the  parties  from  whom  she  had  pur* 
chased  the  goods  were  called  to  prove  that  she  had  bought 
them  with  her  own  money,  or  on  her  own  credit,  and,  as 
to  some  of  the  articles,  after  the  decree  nisi. 

Chambers  cross-examined  the  plaintiff  to  show  that  the 
goods  were  really  Grover'g;  and  contended,  at  the  close  of 
the  plaintiff's  case  (calling  no  witnesses  to  contradict  her), 
that  the  form  of  the  issue  threw  the  affirmative  on  her, 
and  that  she  had  failed  to  sustain  it,  her  marriage  being 
admitted,  and  not  being  dissolved;  that  the  execution 
creditor  could  set  up  her  husband's  right,  and  that  he  was 
the  owner  of  the  goods  (if  Grover  was  not),  although  he 
had  done  nothing  to  reduce  them  into  possession,  citing 
Gadsden  v.  Barrow  (a). 


1861. 


appear  to  be  just ;  and  the  costs  of 
all  such  proceedings  shall  be  in  the 
discretion  of  the  Court.  Hence  the 
mischief  of  the  act  is  "hazard" 
of  "actions/*  not  saying  at  the  suit 
of  the  very  person  making  the 
claim.  And,  beyond  all  doubt, 
the  wife  may  sue,  using  her  hus- 
band's name,  even  before  any  de- 
cree of  divorce,  (title  supra ;)  and  so 
might  a  cestui  que  trust  in  the  name 
of  trustees ;  as,  in  the  case  of  hus- 
band or  wife,  in  respect  of  her  fur- 
niture settled  for  their  joint  use. 
There  must,  however,  have  been 
an  actual  claim,  and  mere  notice  of 
one  is  not  sufficient ;  I  suae  v.  Salis- 
bury, 10  Bing.  3 ;  Benlley  v.  Hook, 


2  C.  &  M.  426. 

(a)  9  Exch.  514.  But  in  Ed- 
wards v.  English,  26  L.  J.,  Q.  B. 
195,  the  Court  said,  "  the  substance 
of  the  issue,  which  is  merely  to  in- 
form the  conscience  of  the  Court, 
is,  whether  the  execution  creditor 
had  any  right  to  seize,  and  not  to 
ascertain  the  strict  legal  rights  of 
all  parties."  So  in  Green  v.  Stevens, 
2  H.  &  N.  147,  per  Bramwell,  B., 
"  The  plaintiff  must  make  out  his 
title,  but  he  may  do  so  by  showing 
that  ho  has  such  a  right  to  tho 
goods  that  they  cannot  be  taken 
from  him  by  the  execution  creditor." 
Belcher  v.  Lloyd,  6  C.iB.  608; 
Green  v.  Rogers,  2  Car.  &  K.  148. 
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Denman,  contra,  cited  Edwards  v.  English  (a). 

Channell,  B. — I  will  give  leave  to  move  on  the  main 
question,  but  will  also  amend  the  issue  so  far  as  necessary 
in  point  of  form,  as  of  course  the  plaintiff  cannot  recover 
by  the  name  of  Shingler. 

Griffits  (for  Chambers)  went  to  the  jury  on  the  question 
whether  the  goods  were  Grover's. 

Channell,  B.  (to  the  jury). — The  real  question  is, 
whether  the  goods  are  the  goods  of  the  plaintiff  a*  against 
the  execution  creditor.  Therefore,  supposing  the  plaintiff 
a  single  woman,  were  the  goods  her's  or  Grover's,  for  the 
purpose  of  an  execution  against  him  ?  Distinguish  be- 
tween the  goods  bought  before  and  after  the  decree  nisi  if 
you  think  it  necessary  to  do  so. 

Verdict  for  the  plaintiff  (ft). 


(a)  Vide  ante,  p.  489. 

(b)  Chambers  obtained  a  rule  on 
the  ground  that  the  goods  were  not 
the  separate  goods  of  the  plaintiff*; 
that  they  were  the  goods  of  Boddy; 
and  that  at  the  time  of  the  claim 
the  plaintiff  was  his  wife  and  was 
not  named  Shingler.    But  in  T.  T. 


the  rule  was  on  argument  dis- 
charged, the  Court  not  deciding  as 
to  the  effect  of  the  decree  niti,  but 
holding  that  the  verdict  was  right, 
on  the  issue  as  it  went  to  trial,  the 
defendant  not  having  made  the 
husband  a  party  to  the  issue. 


*S£?  WEBSTER  v.  BLACKMAN  and  Wife. 

Eatter  Term.        a 

In  an  action      .A.CTION  against  a  married  woman,  an  executrix  de  son 

*^?thlt*\y  tort>  for  moncy  lent  l0  the  intestate,  her  son. 

Plea :  plene  administravit. 

Kenealey  for  the  plaintiff. 

Collier  and  Lewis  for  the  defendant. 

Channell,  B.,  ruled  that  the  plaintiff  must  begin  and 

call  general 

evidence  in  proof  of  assets. 

A  duly  registered  bill  of  sale  from  the  deceased  may  be  set  up  by  the  executor  de  son  tort 
\t  bona  fide,  though  possession  was  not  taken  until  after  the  death,  but  for  any  goods  not  in- 
cluded in  the  bill  of  sale  he  must  account  as  executor. 


plea  being 
plene  adminis- 
travit, the 
plaintiff  must 
begin,  and  give 
some  evidence 
of  assets,  and 
cannot  in  reply 
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give  some  proof  of  assets  in  the  bands  of  the  executrix,  that 
then  it  would  be  for  her  (o  discharge  herself,  and  that  the 
plaintiff  could  not,  in  reply,  call  general  evidence  in  sup- 
port of  his  case,  and  in  proof  of  assets  to  a  greater  amount 
than  accounted  for,  though  be  might,  to  contradict  any 
particular  piece  of  evidence  (a). 

Kenealey  thereupon  gave  some  evidence  of  assets  in  the 
hands  of  the  intestate  at  the  time  of  his  death,  consisting 
of  cabs  and  horses,  he  being  a  cab  proprietor. 

Collier  called  the  defendant  to  show  that  she  had  not 
received  more  than  sufficient  to  cover  personal  expenses 
and  rent  in  arrear :  and  that  as  to  the  stock,  it  had  been 
assigned  to  her  by  the  intestate  by  bill  of  sale,  duly  re- 
gistered, as  security  for  advances  to  the  amount  of  600/. 

The  registry  was  proved  by  an  office  copy. 

Kenealey  objected,  that  it  was  necessary  to  call  the  at- 
testing witness,  to  show  that  the  bill  of  sale  was  made  on 
the  day  on  which  it  bore  date ;  but 

Channell,  B.,  ruled  that  it  was  not  necessary  to  call 
the  attesting  witness. 

Kenealey  objected,  that  it  was  necessary  to  show  that 
the  defendant  had  taken  possession  of  the  stock  during  the 
intestate's  life,  as  otherwise,  being  executrix  de  son  tort,  and 
therefore  not  entitled  to  retain  for  a  debt,  she  could  not, 
after  the  death,  acquire  a  lien,  though  if  she  had  it  she 
might  keep  it;  but 

Channell,  B.,  held,  that  the  not  taking  possession  could 


(a)  Where  plaintiff,  who  sued  as 
indorsee  of  a  bill  of  exchange,  re- 
lied, in  the  first  instance,  upon  a 
primd  facie  case  by  evidence  of  the 
indorscr's  handwriting,  evidence 
was  given  for  the  defence  (on  a  plea 
traversing  the  indorsement)  to  show 
that  the  plaintiff  was  too  poor  to 
have  given  value  for  the  bill,  and 


had  disclaimed  all  knowledge  of  it : 
held,  that  plaintiff  could  not  give 
evidence  in  reply,  that  he  was  able 
to  give  value  and  had  actually  dis- 
counted the  bill,  because  such  evi- 
dence was  not  in  contradiction,  but 
merely  confirmatory  of  his  primA 
facie  case;  Jacobs  v.  Tarlelon,  11 
Q.  B.  421. 


1861. 


Webster 

v. 
Blackman 
and  Wife. 
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Webster 

9, 
Bl.ACKMAN 

and  Wife. 


be  only  material  as  evidence  of  fraud;  but  that  for  any 
stock  not  specified  in  the  bill  of  sale  the  defendant  must 
account  as  executrix, 

Kenealey  cross-examined  to  show  fraud,  and  also  to 
show  that  certain  stock  was  acquired  after  the  bill  of  sale. 

Verdict  for  the  plaintiff. 


I860. 

re,  whe 
a  Judge  can 
consolidate 
several  actions 
against  the 
same  defend- 
ant for  ob- 
structing a 
public  foot- 
path. 


Judges'  Chambers i  coram  Bramicell,  B. 

LANDS  r.  HUNT. 
BRATTON  v.  HUNT. 

Qu<rre,  whether  J.  HIS  was  an  application  on  the  part  of  the  defendant  to 

consolidate  the  two  actions. 

The  declaration  in  both  cases  was  for  stopping  up  a 
public  footpath,  and  obstructing  the  right  of  way.  There 
was  an  allegation  of  special  damage  in  each  declaration. 

II.  F.  Gibbons,  in  support  of  the  application. 

C.  W.  Wood,  contra. 

Bramwell,  B.,  doubted  whether  he  had  no  power  to 
make  the  order  asked  for,  but  said  the  application  was  so 
reasonable,  and  the  terms  offered  so  fair,  that  he  did  not 
sec  how  the  other  side  could  object. 

Order  that  plaintiffs  be  at  liberty  within  a  week 
to  select  which  action  shall  be  tried,  other  to 
be  stayed,  defendant  agreeing  to  be  bound,  in 
action  not  tried,  by  verdict  in  other,  if  to  satis- 
faction of  Judge,  and  to  suffer  judgment  by 
default  if  plaintiff  recover  in  action.  Defendant 
to  plead  one  set  of  pleas,  and  pleas  to  be  taken 
in  action  to  be  tried.  Costs  of  summons  to  be 
plaintiffs'  costs  in  the  cause.    (See  case.) 
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Court  of  Queens  Bench,  Guildhall,  coram  Cockburn,  C.  J.       \—v-0 

OAKFORD  v.  DRAKE  and  others.  'T^tfuS: 

.DECLARATION  for  money  had  and  received  ;  and  on  a  The  plaintiff, 
special  count  stating,  that  the  plaintiff  was  a  broker  and  defendants, 
cotton  buying  agent  at  New  Orleans,  and  in  considera-  cotVtlngin°nwht 
tion  that  the  plaintiff  would  buy  and  pay  for,  and  ship,  own  name,  to 

be  consigned 

for  Maconochie  and  Co.,  to  Liverpool,  cotton  for  which  to  them  for 
the  plaintiff  was  to  be  repaid  by  the  drafts  of  the  plaintiff  ^ruWn^on"" 
upon,  and  to  be  accepted  by  them,  the  defendants  agreed  t1he!r  behalf  by 

V  .  .  .  their  agent  that 

with  the  plaintiff,  and  promised  him,  that  the  drafts  should  he  would  make 

advances  to 

be  duly  accepted  by  them,  and  that  the  defendants  would  meet  the  plain- 
undertake  that  the  drafts  were  paid  at  maturity.  jj^8  ^cU8  [orb 

Averment,  that  he  did  buy  and  pay  for,  and  ship  for  them,  drawn  on  cer- 

tain  parties 

cotton  in  pursuance  of  the  said  agreement,  and  drew  drafts  through  whom 
upon  them  for  the  price.  &£££ 

General  averment.      Breach,   that,  though  they   duly  the  defendants; 

0  .      ai,d  these  par- 

accepted   the  drafts   and   paid  some  of  them,  tbey   did  ties  having 
not  pay  other  of  them  at  maturity  ;  nor  at  all,  and  did  not  shipment  of  the 
accept  nor  pay  other  of  the  drafts.  t^lymeut' 

Third  count,  on  a  false  representation,  that  the  plaintiff  of  the  bills:— 

•     1  01  •        1         •    1      tut  1  •  ,     n  mi  Held>  *****  tn<> 

might  safely  deal  with  Maconochie  and  Co.     There  were  question  was, 
also  five  other  counts  in  trover  for  the  conversion  of  as  many  defendants* 
cargoes  of  cotton  in  so  many  ships.  agent  had  in 

n  .  *act  made  the 

Pleas :  never  indebted,  non  assumpsit,  not  guilty,  and  advances  bond 
not  possessed.  And,  to  the  second  count,  traverse  of  the  if  he  had,  and 
shipment  on  the  terms  alleged.  uta^"" 

Bovill,  Manisty,  and  Milward  for  the  plaintiff.  waV pa^for?11 

Lush,  Mellish,  and  Honyman  for  the  defendants.  though  Entitled 

The  action  was,  in  effect,  to  recover  the  value  of  five  0f \  vendorf  U 
cargoes  of  cotton,  value  50,000/.  ?°",d  "?'  8'°P 

©  '  '  tn  transitu,  nor 

Under  the  first  count  for  money  had  and  received,  the  recover  the 
plaintiff  delivered  particulars,  claiming  the  proceeds  of  two  cotton  from  the 
of  the  five  cargoes — the  others  not  having  been  sold  when  defcndants- 
the  action  was  commenced.  For  the  rest  he  claimed  either 
under  the  special  count,  or  the  counts  in  trover. 

VOL.  II.  L  L  F.F. 


*-s 


-<: 


« ■* 


i  r>-.»i*:.  .1  v.*:  ^-*r»;..  *aip^«*i  a  ins  ssain  r- 

»**  «  4-v*-v.  v;i*r  "»ir,  it:  i*bki  -K^nrai  55 
Jv*  Kv// •-•.-. i*  *-ii  O— .  -i  "Lift  Suiters.  Scutes:  and 
»•  »sa*  "/.•**  *J  vv* ^a*  i&i  zj&tz.  ~  z»iT  in.  hs  own  Dune. 
',•+*  '*.  \  *,r.  Ww,?.-*,:.*  \zA  G;.  fsr  the  price,  acd  du- 
*  //*#  *.  •  #  .%<  .v,  » , •  **  t  ?, *  vi *.*.*-*  it  N*  w  Orieans  or  else*  here, 
■*»,'  n  /<•/  ♦/,«:  '.',•.•/,:.  u*r^\i\  b*  purchased,  and  with  the  pro- 
f/I* I,"  nou\'\  [/4y  for  th*  cottons.  The  bills  would  pass 
tUffnyU  i\ti-  U*u*\*  of  ill*  bankers  to  Maconochie  and  Co., 
v/ff/  w/ul'J  w't't'pi  r,\u<\  ultimately  pay  them.  The  cotton 
w/ifl'l  frKuriwIfili;  h<:  shipped,  and  the  bills  of  lading  signed, 
'If  liw  mMf  in  flic  older  of  the  plaintiff,  who  would  then  in- 
ili'fi'u  lln<  hi  Mm  of  lading  to  Maconochie  and  Co.,  at  New 
Vf»k  ;  lli"  inlfMilioii  bring  thut  ///<?y  should  send  the  cotton 
In  (In*  ilnfi'iifliiiifM,  who  hhould  sell  the  cotton  under  their 

iMili'lu. 

Miirniinrhin  nml  Co.  would,  when  the  bills  of  lading 
mi 1 1 vihI  itl  Now  York,  draw  hills  on  the  defendants  for  the 
vtiluiMMtil  would  dim'ount  the  bills  so  drawn  in  New  York 
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in  order  to  raise  funds  for  the  payment  of  the  bills  so 
drawn  on  them  for  the  price  of  the  cotton,  and  then  they 
would  indorse  the  bills  of  lading  to  the  defendants. 

In  July,  1858,  De  Visser,  being  the  agent  of  the  defend- 
ants, with  full  power  to  represent  them,  and  that  being  the 
second  season  for  buying  cotton  since  the  arrangement  had 
been  entered  into  between  the  houses,  there  were  bills  to  a 
considerable  amount  coming  due  on  Maconochie  and  Co., 
which  they  were  not  prepared  in  funds  to  meet.  De  Visser 
then  arranged  with  them  to  advance  them  funds  for  the  pur- 
pose :  and  an  arrangement  was  then  entered  into  between 
him  and  the  plaintiff  as  to  the  buying  and  shipping  of 
cotton  for  the  defendants,  on  which  the  present  action  was 
brought. 

The    plaintiff  and  De   Visser  who  were   both  called 
differed  entirely  in  their  versions  of  the  conversation  which 
then  took  place  between  them,  and  in  which  the  arrange- 
ment was  entered  into.     The  effect  of  it,  according  to  the 
plaintiff's  account,  was  that  De  Visser,  on  behalf  of  the 
defendants,  gave  the  guarantie  declared  on,  that  they  would 
see  that  funds  were  provided  to  meet  the  bills  drawn  on 
Maconochie  and  Co.,  for  the  cotton  to  be  bought  by  the 
plaintiff  at  New  Orleans  and  elsewhere,  in  his  own  name, 
to  be  shipped  to  Maconochie  and  Co.,  and  by  them  con- 
signed to  the  defendants.     It  was  admitted  that,  whatever 
the  arrangement  might  be,  De  Visser  acted  in  making  it  as 
the  agent  of  the  defendants,  and  was  their  agent  for  the  pur- 
pose of  making  it.     It  was  also  admitted  that  the  plaintiff, 
who  purchased  in  his  own  name,  was  in  the  position  of 
vendor,  and  had  the  rights  of  a  vendor,  including  that  of 
stoppage  in  transitu  (a). 

The  plaintiff  stated  that  De  Visser  told  him  the  arrange- 
ment by  which  he  was  to  advance  Maconochie  and  Co. 
money,  and  that  they  had  a  letter  of  credit  for  10,000/., 


1861. 

Oakford 

Drake 

and  Others. 


(a)  Hawket  v.  Dunn,  1  Cro.  &  J.  519. 
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which  they  have  never   used,  and  which  is  still  available. 
And  that  he,  the  plaintiff,  then  said  to  De  Visser  "  you 
must  see  that  when  Maconochie  and  Co.  sell  the  cotton 
and  send  it  forward"  (to  the  defendants),  "  they  apply  the 
money  in  taking  up  my  drafts  on  them  against  the  cotton;" 
and  that  De  Visser  said, "  I  will  see  that  your  bills  are 
paid."    This  latter  part  De  Visser  denied,  admitting  the 
former.     It  was  not  denied  that  Maconochie  and  Co.  bad 
been  furnished  with  sufficient  funds  to  meet  the  bills  drawn 
by  the  plaintiff,  for  the  cotton  shipped  to  them,  and  by 
them  consigned  to  the  defendants,  under  the  arrangement 
thus  entered  into  between  the  plaintiff  and  De  Visser.     But 
Maconochie  and  Co.  having  failed  after  the  cottons  were 
shipped  to  the  defendants,  the  bills  drawn  by  the  plaintiff 
had  not  been  met.  The  plaintiff  came  to  this  country,  and 
gave  notice  to  the  captains  of  the  ships,  as  they  arrived,  to 
stop  the  cargoes,  and  the  present  action,  brought  nominally 
by  him, but  really  by  the  original  sellers  of  the  cotton,  under 
their  indemnity,  was  brought  to  recover  the  value  or  pro- 
ceeds.   The  defendants  having  sold  the  cargoes  after  such 
notices  from  the  plaintiff  as  above  mentioned,  which,  it  was 
admitted,  was  in  time  to  operate  as  a  stoppage  in  transitu, 
supposing  he  had  a  right  to  stop  as  against  the  defendants ; 
and  on  the  part  of  the  plaintiff  it  was  contended  that  he 
was    entitled  to  recover,  either  on  that  right,  or  on  the 
guarantie.     On  the  part  of  the  defendants  the  guarantie 
was  denied,  and  the  right  to  stop  disputed  ;  the  defendants 
having  taken  the  bills  of  lading  bond  fide  and  for  full  value. 
The  case  for  the  defendants  was  that   De  Visser  only 
undertook  to  make  advances  on  the  bills  of  lading  accord* 
ing  to  the  usual  course  of  business;  and  that  he  had  done 
so  to  the    Full   value   of    the   whole :    and    that   though 
Maconochie  and  Co.  had  not  applied  the  advances  to  the 
payment  of  the  bills  drawn  for  the  cotton,  De  Visser  was 
no  party  to  this  misconduct  on  their  part,  and  that  the  bills 
of  lading  were  indorsed  to  the  defendants  bona  fide,  without 
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notice  of  the  insolvency  of  Maconochie.  It  was  not  denied 
that  the  advances  to  the  full  amount  had  been  made,  but  it 
was  suggested  that  on  the  22nd  of  November,  1858,  when 
the  bills  of  lading  were  indorsed  to  defendants,  their  agent 
had  notice  that  on  the  day  before  one  of  the  bills  drawn  on 
Maconochie  and  Co.  had  been  dishonored ;  and  that  De 
Visser  all  along  was  aware  of  their  condition,  and  knew 
that  the  funds  he  supplied  would  not  be  appropriated  to 
the  payment  of  the  bills  for  the  cotton.  De  Visser  swore 
that  the  advances  were  made  in  August,  September,  and 
October,  to  an  amount  exceeding  the  value  of  the  cotton, 
and  that  he  did  not  know  to  what  purpose  Maconochie  had 
applied  the  advances. 

Maconochie  having  been  examined  by  commission  stated, 
thatat  or  about  the  time  the  bills  of  lading  werehanded  toDe 
Visser,  he  told  him  that  the  cottons  were  not  all  paid  for. 

As  regards  the  last  two  of  the  cargoes  in  particular,  the 
plaintiff  contended  that  there  was  evidence  from  the  cir- 
cumstances that  the  defendants*  agent,  when  he  took  the 
bills  of  lading,  knew  that  the  bills  drawn  in  respect 
thereof  would  not  be  met,  and  were  in  fact  dishonored. 

At  the  close  of  the  case  Bovill  abandoned  the  third 
count,  (founded  on  misrepresentation,)  as  both  parties  it 
appeared  knew  the  state  of  Maconochie  and  Co.  equally 
well  at  the  time  of  the  transaction. 

Cockburn,  C.  J.,  pointed  out,  that  the  count  on  the 
guarantie  and  the  counts  in  trover,  founded  on  the  supposed 
right  to  stop  in  transitu,  were  distinct  and  independent 
grounds  of  action. 

Bovill  admitted  that  this  was  so,  but  contended  that 
if  the  guarantie,  as  alleged,  was  sustained,  as  it  was  not 
pretended  that  it  had  been  carried  out,  the  defendants 
could  not  set  up  the  bills  of  lading.  And  that  if  the  ad- 
vances were  not  bond  fide,  the  plaintiff  was  entitled  to 
recover  on  that  ground,  dishonored  bills  not  preventing 
stoppage  in  transitu  (a). 

(o)  Fee$e  v.  Wray,  3  East,  93. 
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CocrarBX,  C.  J.  (to  the  jury), — 1.  Did  the  defendants' 
agent  undertake  not  only  to  make  advances,  but  to  tee 
that  the  funds  should  be  applied  in  payment  of  the  bilk 
drawn  for  the  price  of  their  cottons  ?  or  that  they  should 
be  paid  ?  or  was  there  a  misrepresentation  of  bis  belief  that 
the  money  would  be  so  applied  ?  2.  As  to  any  of  the 
cargoes,  were  the  advances  made  otherwise  than  bona  fide, 
L  *.,  with  a  knowledge  that  Maconochie  and  Co.  were  insol- 
vent, or  that  the  bills  drawn  for  the  cotton  had  been 
dishonored  ? 

Verdict  Fur  the  defendants  (a). 

(«)  The  plaintiff  £d  not 


Stttitft  ifbr 
T-ivij  IVrm. 

On  die  tri.il  ef 
aa  tB«i:cra*rae 
for  acr. -repair 
of  a  h^;h*iT% 
c\*uti4el  for  th* 
d^vntLine  »oc 
ai«o«ned  go  turn 
up, 


REG1N  A  r.  FIELD  (a). 

INDICTMENT  for  obstructing  a  highway. 
Plea :  not  guiltv. 

At  the  close  of  the  examination  of  the  defendant's  wit- 
nesses BixILmtixe*  Serjt.,  tor  the  defendant,  claimed  the 
right  to  sum  up  his  evidence,  and  cited  and  relied  on  Ay. 
v.  Broke  Kb\ 

AVa.ie.  coctri. — I  wus  counsel  in  that  cause  for  the 
defeadict.  TLe  re  pert  in  1  Fost.  £  Fin.  conveys  an  in- 
accurate impression.  Wtut  really  occurred  was  this*  The 
cause  cioie  on  last  i:  the  assizes,  and  Mr.  O'Maliev,  who 
leu  tor  the  ervw::.  s^ jested  to  :^e  that  as  I  had  sufficiently 
op*ued  the  ru:ur?  cf  the  defeadaefs  cise  by  the  line  of 
cross-eAamxitivC  I  had  au^rtevi.  I  should  not  make  a 
speech  to  the  jury  in.  opec:rg  tvy  cise.  To  this  I  objected, 
cc  the  £rvj::d  :hi:  ::  wi>  i  v  :'!■-:- il  and  cot  a  civil  case, 
And  thit  1  h«ivi  no  ri^h:  to  s«ici  up :  and  therefore  if  I 
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adopted  his  suggestion,  I  should  lose  my  right  to  make  a 
speech  at  all. 

The  Lord  Chief  Baron,  who  was  trying  the  cause, 
then  made  an  observation  to  somewhat  of  the  purport  of 
his  reported  remarks  (a),  and  gave  me  leave  if  I  chose  to 


1861. 


(a)  The  case  of  Regina  v.  Broke 
occurred  in  1859 ;  and  if  there  were 
any  difference  between  Keane'i 
statement  of  it  and  the  report 
furnished  by  counsel  from  notes 
taken  at  the  time,  the  latter  would 
perhaps  be  more  likely  to  be  correct 
But  in  truth  there  is  no  difference. 
The  learned  reporter  states,  in  sub- 
stance, what  Reane  states  as  above, 
that  '<  at  the  close  of  the  case  for 
the  prosecution,  Rcane  for  the  de- 
fendant asked  the  Chief  Baron  if 
he  should  be  allowed  to  sum  up 
the  evidence  as  in  a  civil  cause" 
(the  words  of  the  section  of  the  C. 
L.P.  Act,  1854,  s.  18, being,  "that 
upon  the  trial  of  any  cause,"  &c), 
and  Keane  states  that  the  Chief 
Baron  did  say  something  to  the 
effect  reported,  viz.,  "  This  is  in 
reality  a  cause,  and  the  defendant 
ought  to  have  the  same  rights  as  in 
a  civil  action."  The  report  states 
the  result  of  the  case  exactly  as 
Keane  states  it,  and  merely  gives 
the  opinion  of  the  Lord  Chief  Baron 
upon  the  point ;  in  which,  perhaps, 
there  may  be  more  difficulty,  when 
it  comes  to  be  discussed,  than 
appears  to  have  been  supposed. 
Beyond  all  doubt,  in  the  more 
ancient  writers  the  word  "  cause," 
or  "  action,"  included  criminal  as 
well  as  civil  suits  (vide  Bracton, 
lib.  iii.  c.  1),  and  a  very  large 
meaning  has  been  given  to  the 
word  in  statutes  relating  to  pro- 
cedure. 


Hale,  in  his  "  Pleas  of  the  Crown," 
always  speaks  of  indictments  as 
<*  criminal  causes  "  (vol.  2,  p.  160). 
And  in  the  Index  there  is  this 
passage,  under  the  head  of  Certio- 
rari :  "  Criminal  causes  not  capital, 
as  indictments  for  riots,  may  be 
removed  into  B.  R.  by  certio- 
rari," &c.  No  doubt,  action  and 
indictment  are  different  remedies 
(Johnson  v.  Clay,  1  B.  &  P. 
191),  but  so  are  different  actions, 
as  replevin  and  trespass,  the  one 
being  a  specific  remedy,  the  other 
only  conpensatory.  And  an  in- 
dictment for  non-repair  really 
comes  to  a  specific  remedy  to 
enforce  the  repair,  judgment  being 
commonly  respited  until,  or  dis- 
charged upon,  repair :  or  a  nominal 
fine  imposed  on  a  plea  of  guilty 
(  Reg.  v.  Ijoughton,  3  Smith,  575  ; 
Reg.  v.  Luscombe.  2  Chitt  214). 
The  Court  will  not  entertain  an 
application  for  setting  aside  an 
award  founded  on  an  indictment 
at  the  assizes  for  not  repairing  a 
road,  though  the  question  in  dis- 
pute be  of  a  civil  nature  ( Reg.  v. 
Cotesbach,  2  D.  &  R.  265).  But 
this  implies  no  more  than  that, 
technically,  it  is  not  a  civil  cause, 
and  does  not  show  that,  especially 
when  in  a  civil  court,  it  is  not  a  cause. 

On  the  other  hand,  in  indict- 
ments for  misdemeanors  in  cases  of 
private  prosecutions,  when  both  the 
defendant  and  the  prosecutor  have 
brought   down  their  records  and 
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reserve  my  remarks  to  the  jury  until  after  the  examination 
of  the  defendant's  witnesses.  I  found  I  could  not  safely 
call  some  of  them  without  opening  their  evidence  to  the 
jury,  which  I  did  very  briefly ;  but  in  the  course  of  their 
examination  the  defence  broke  down,  and  the  defendant 
yielded  to  a  verdict  against  him.  The  right  to  sum  up 
was  never  asserted  by  me  or  in  contest  in  the  cause. 

Cockburn,  C.  J. — This  is  on  the  crown  side  of  the  Court, 
and  the  practice  has  been  uniform.  No  such  right  as 
that  contended  for  exists,  nor  did  I  ever  know  it  either 


entered  thein  with  the  marshal, 
and  the  defendant's  name  stood 
first,  and  the  prosecutor's  lowest  in 
the  list,  it  was  held  that  the  trial 
must  be  taken  according  to  the 
order  of  entry  in  the  marshal's  list 
(Reg.  v.  Halse,  1  R.  &  M.  20). 
This  seems  to  illustrate  a  general 
principle  that  when  a  cause,  civil 
or  criminal,  is  removed  by  certiorari 
into  a  superior  Court  for  trial,  the 
procedure  at  the  trial  is  the  proce- 
dure of  that  Court.  The  Court  of 
Nisi  Priu$  is  as  distinct  a  Court 
from  that  of  gaol  delivery  as  either 
of  them  is  from  the  Queen's  Bench. 

In  the  very  decision  on  which  it 
was  held  "  that  the  4  &  5  Anne, 
c.  16,  s.  8,  does  not  apply  to 
criminal  anises,"  it  is  implied  that 
they  are  causes  (Anon,  1  Burr.  252). 
And  the  words  used  in  that  enact- 
ment in  actions  brought  in  any  of 
Her  Majesty's  Courts  at  West- 
minster, which  could  not  possibly 
include  indictments  removed  into 
one  of  those  Courts  by  certiorari. 

A  similar  remark  applies  to  the 
decisions  that  the  statute  4  Anne, 
c.  16,  allowing  double  pleading, 
docs  not  apply  to  qui  tarn  actions, 
nor  "  to  actions  at  the  suit  of  the 
king"  (ford  v.  Croictttcr,  2  Wils. 


21 ;  Reg.  v.  Caldwell,  Forrest,  57), 
and  the  terms  used  in  the  latter  caae 
rather  imply  that  indictments  for 
misdemeanors  are  actions,  though 
the  word  "  suit"  or  "cause"  is 
larger  than  the  word  "  action." 
Accordingly,  in  the  words  '*  action 
or  tuit"  it  was  held  that  defendant 
in  audita  querela  might  plead  several 
pleas  (Giles  v.  Hutt,  18  L.  J., 
Exch.  53)  (not  then  reported  on 
that  point :  but  it  will  be  seen  from 
the  report  that  there  were  several 
pleas,  and  the  writer  was  engaged 
as  pleader  in  the  case).  And  so  as 
to  reference  to  arbitration,  a  distinc- 
tion has  been  drawn  between  mis- 
demeanors where  there  is  a  remedy 
of  action,  and  those  which  are 
purely  public  offences:  added  to 
which  the  statutes  as  to  arbitra- 
tion refer  to  actions  brought  in  the 
superior  Courts  at  Westminster,  and 
which  of  course  cannot  include 
indictments  removed  there  by  cer- 
tiorari. See  Russell  on  Arbitration, 
1 5  ;  The  Queen  v.  Hardy,  19  L.  J., 
Q.  B.  196.  No  more  is  meant  to 
be  conveyed  by  this  note  than 
that  the  point  is  one  of  difficulty 
and  doubt;  for  which  reason  the 
opinion  of  the  Chief  Baron  was 
reported. 
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asserted  or  exercised.     Until  altered  by  tbe  legislature,  the        1861. 
rules  of  the  Court  must  be  adhered  to.  „ 

Regina 

Verdict.  ». 


M.  Chambers,  Q.C.,  and  Keane,  for  the  prosecution. 
Lush,  Q.C.j  and  Ballantine,  Serjt.,  for  the  defendant. 


Field. 


Coram  Hill,  J. 
1NKOP  v.  MORCHURCH  and  another. 

-q  Trinity  Term, 

XvEPLEVIN.     Averring  that  the  plaintiff  being  tenant  it  is  for  the 
to  the  defendant,  and  rent  being  in  arrear,  fraudulently  and  h™  distrained 
clandestinely  removed  his  goods  to  avoid  payment  of  rent,  on  goods  re- 
and  that  within  thirty  days  the  defendant  followed  and  premises,  to 

.    .  j.  ,  r  ,  show  that  they 

seized  the  same  as  a  distress  for  such  rent.  were  removed 

Plea :  that  the  plaintiff  did  not  fraudulently  or  clan-  tion  to  defraud 

destinely  remove  the  goods.     Issue.  medy  byldU." 

Gates  for  the  plaintiff.  **** 

Inderwick  for  the  defendant. 

On  the  1st  November,  1860,  the  plaintiff,  a  musical  in- 
strument maker,  took  a  large  room  of  the  defendants  (in  a 
house  which  the  defendant  occupied)  for  the  exhibition  of 
the  instruments,  at  seven  guineas  a  week  for  the  first  two 
months,  with  an  option  of  a  third  month  from  1st  January, 
at  eight  guineas  a  week.  On  the  31st  January  there  was, 
as  the  defendant  alleged,  43/.  10*.  due  for  rent,  and  on  that 
day  he  being  away  at  the  time,  the  instruments  were  re- 
moved. He  came  home,  however,  in  time  to  see  some  of 
them  removing,  and  took  no  step  at  the  time.  He  wrote 
in  a  few  days  to  the  plaintiff,  who  through  their  attornies 
replied,  claiming  a  deduction  of  18/.  18s.  for  eighteen 
weeks,  during  which,  as  they  alleged,  the  room  was  unfit 
for  occupation.     There  was  a  dispute  as  to  this,  and  sub- 
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1861.        sequently  within  the  thirty  days  the  defendants  distrained 

,  upon  some  of  the  instruments.    The  Talue  of  the  instro- 

v.  ments  removed  was  2,000/.    There  was  no  other  evidence 

MoiCHCKCH 

and  Another,   than  this  to  show  the  removal  to  have  been  fraudulent. 

Hill,  J.  (to  the  jury). — It  is  for  the  landlord  to  give 
evidence  in  such  a  case,  leading  to  the  conclusion  that  the 
goods  were  removed  with  the  fraudulent  intention  of  de- 
feating the  landlord's  right  to  distrain.  It  is  for  you  to 
consider  whether  the  plaintiff  in  this  case  removed  the 
goods  honestly  in  the  exercise  of  his  right,  or  fraudulently, 
with  an  intention  to  defeat  the  landlord's  claim  for  rent. 
But  as  to  damage,  you  iuus1  consider  the  rent  due. 

Verdict  for  the  plaintiff  2L  (a). 

(a)  Gates  moved  but  took  no-  tion  was  right,  and  that  there  was 

thing  ;  the  Court  being  of  opinion  no  evidence  of  a  fraudulent  intent 

(Cockburn,  C.  J.,  Wight  man,  J.  in  the  removal  of  the  goods, 
and  Blackburn,  J.)  that  the  direc- 


1859.         Court  of  Common  Pleas,  Guildhall,  coram  Cockburn,  C.J. 

London  Sittings,  HIBBERT  V.   OWEN    AND  ANOTHER. 

Hilary  Term. 

A  memoran-     JxCTION  by  charterer  against  shipowner.     Declaration 

dum  in  a  /»i»i«iiiti 

printed  form  of  stated  that  the  defendant  s  ship  should  load  and  go  to  a 
tawero1!^  8ak  Port  in  Australia,  to  be  consigned  to  the  plaintiff's 
brokers,  used     agents  at  the  port  of  discharge,  and  that  a  commission  of 

by  the  char-  °  r  ° 

tcrer,  "com-  five  per  cent,  on  the  charter  was  to  be  paid  to  the  plaintiff, 
paid  to  char-     to  whom  the  ship  was  to  be  addressed,  on  her  return  to 

terer,  to  whom    t  __  j-- 

the  vessel  is  to  London. 

be  addressed, 

on  her  return  to  London,"  the  charter  being  only  for  an  outward  voyage,  and  making  no 
mention  of  a  homeward  voyage;  and  the  ship  not  having  returned  direct  from  the  port  of 
discharge,  but  taken  a  cargo  elsewhere  -.—Held,  to  require  evidence  that  the  memorandum 
was  understood  by  the  parties  to  be  part  of  the  contract,  and  that  in  mercantile  usage  it 
applied  in  such  a  case  to  the  return  cargo,  and  meant  that  the  charterer  should  collect  the 
freight  and  receive  commission  on  it 
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Averment,  that  the  ship  was  loaded  and  went  to  a  safe        1859. 
port  in  Australia,  and  thence  returned  to  London.  „ 

■  '  #  HlBBERT 

General    averment.     Breach,    that  the  ship    was    not  ». 

Owen 

addressed  to  the  plaintiff  on  her  return  to  London,  whereby  and  Another, 
he  lost  the  fees  and  commission,  and  other  profits,  and 
advantages  to  which  he  would  have  been  entitled  if  the 
ship  had  been  addressed  to  him.  Counts  for  work  and 
commission  and  fees,  and  for  money  received  to  the  use  of 
the  plaintiff.  Under  the  common  counts  the  particulars 
claimed  162/.  10s.  for  brokerage  on  inward  freight,  and 
5/.  5s.  more  for  charges,  making  167/.  15*. 

Pleas  :  1.  That  it  was  not  agreed  as  alleged. 

2.  That  the  said  ship  did  not  return  from  a  port  in 
Australia  as  alleged. 

3.  Never  indebted. 

4.  Payment. 

Wilde  and  Honyman  for  the  plaintiff. 
Bovill  and  Cleasby  for  the  defendants. 

The  plaintiff  and  the  defendants  were  shipbrokers  in 
London. 

On  the  13th  December,  1856,  the  plaintiff  agreed  with 
the  defendants  to  charter  the  ship  by  a  charter  in  the  usual 
printed  form  used  by  the  plaintiff,  with  his  name  printed 
upon  it  in  the  usual  way;  and  in  the  margin  was  a  printed 
clause  in  these  terms : — 

"  A  commission  of  five  per  cent,  on  this  charter  to  be 
paid  to  Hibbert  and  Co.,  to  whom  the  vessel  is  (to  be) 
addressed  on  her  return  to  London." 

In  the  body  of  the  charter  was  this  clause  : — u  The  ves- 
sel is  to  be  consigned  to  charterer's  agents  at  the  port  of 
discharge." 

The  charter  was  for  the  outward  voyage  only,  for  a 
lump  sum  of  2,700/.  The  parties  had  agreed  to  divide  the 
commission,  the  defendants  to  have  three-fifths  of  it. 

The  ship  was  duly  loaded  and  the  stipulated  freight  duly 
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1859.        paid.    She  sailed  from  London  to  Port  Phillip,  and  having 
there  discharged,  sailed  to  Callao,  and  there  loaded  a  cargo 
of  guano  wherewith  she  sailed  to  Falmouth  for  orders,  and 
and^Another.   was  ultimately  ordered  to  discharge  in  London. 

It  appeared  to  have  been  known  to  the  plaintiff  before  and 

* 

at  the  time  of  the  charter,  that  the  defendants  intended  to 
send  the  ship  to  Callao  or  some  port  for  a  homeward  cargo. 

When  the  plaintiff  saw  that  the  ship  had  arrived  at 
Falmouth,  he  saw  one  of  the  defendants,  and  as  the  plain- 
tiff stated,  was  assured  that  the  charter  would  be  carried 
out  by  the  ship's  crews  addressed  to  him  if  she  came  to 
London.  A  few  days  afterwards  the  plaintiff  was  told  by 
one  of  the  defendants  that  the  ship  was  coming  to  London, 
and  thereupon,  as  he  stated,  said  to  him,  "  Of  course  you 
will  give  the  captain  directions  to  bring  his  papers  to  me, 
so  that  we  can  enter  the  ship  inwards, as  per  charter-party?" 
To  which  the  defendant  replied,  "  Of  course  not,  we  are 
brokers  ourselves ;  and  we  can  act  ourselves ;  I  don't  re- 
member that  it  is  in  the  charter,  but  if  it  is,  we  will  pay 
you  the  usual  reporting  fee." 

Thereupon,  on  the  1st  April,  1858,  the  plain  tiff  addressed 
to  the  captain  a  letter  in  these  terms : — 

"  In  accordance  with  the  terms  of  your  charter-party 
we  have  to  request  that  you  will,  as  early  as  possible, 
forward  to  us  the  news  and  any  papers  for  entering  your 
vessel  and  transacting  the  usual  business  of  the  ship."  And 
likewise  wrote  to  the  defendants  thus : — 

"  We  give  you  notice  that  we  shall  expect  the  terms  of 
the  charter-party  to  be  adhered  to,  and  request  that  you 
will  direct  the  captain  to  bring  the  papers  necessary  for 
the  transaction  of  the  ship's  business  on  to  this  office,  on 
his  making  his  appearance  in  London.  The  defendants, 
however,  reported  and  cleared  the  ship  themselves;  and 
the  plaintiff  sent  to  the  captain  and  the  defendants  a 
claim  to  the  same  effect  and  amount,  as  in  his  present 
particulars   of  demand  ;    estimating    the    value   of    the 
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homeward  freight  at  6,500/.  at  two  and  a  half  per  cent,        1859. 
167/.  15*.  ZT^ 

HlBBERT 

The  case  for  the  plaintiff  was.  that  the  clause  indorsed  »• 

Owen 

on  the  margin  of  the  charter  meant  that  the  charterer  should    and  Another. 

not  only  report  the  ship,  but  do  the  ordinary  business 

of  the  homeward  cargo,  i.  e.f  make  out  the  freight  notes 

and  collect  the  freight ;  and  that  for  doing  this  he  was 

entitled,  in  the  absence  of  any  stipulation  to  the  contrary, 

to  brokerage,  or  "  address  commission,1'  at  the  rate  of  two 

and  a  half  per  cent,  on  the  amount  of  the  freight 

On  the  part  of  the  defendants,  it  was  denied  that  this 
was  the  meaning  of  the  memorandum;  or  that,  even  if  it 
were  so,  it  applied  in  the  present  case,  the  ship  not  having 
in  fact  returned  from  the  port  in  Australia,  but  from  a  port 
in  another  country. 

The  cause  was  originally  tried  before  Crowder,  J.,  when 
the  plaintiff  called  witnesses  to  show  that  the  memorandum 
was  usual,  and  how  he  ascribed  to  it ;  and  the  defendant 
called  witnesses  to  show  that  it  was  not  acted  upon  when 
a  return  voyage  was  not  mentioned  in  the  charter,  and  the 
learned  Judge  left  it  to  the  jury  whether  it  was  part  of  the 
contract;  and,  if  so,  what  were  the  damages.  They  found  for 
the  plaintiff,  damages  151/.  But  this  verdict  was  set  aside 
on  a  rule,  the  grounds  of  which  were,  that  the  memoran- 
dum was  no  part  of  the  contract;  or  that  it  was  not 
applicable,  the  charter  being  only  for  an  outward  voyage ; 
or  that,  if  applicable,  the  plaintiff  would  only  be  entitled  to 
commission  on  2,700/.  (the  amount  to  be  paid  by  the 
charter  for  the  outward  voyage);  that  evidence  to  alter 
or  explain  the  memorandum  was  not  admissible,  that  the 
clause  as  to  division  of  commission  applied  to  the  home- 
ward cargo,  and  that  the  verdict  was  against  the  evidence. 

The  rule  was  to  enter  the  verdict  for  the  defendant, 
or  a  nonsuit,  or  to  reduce  the  damages,  or  for  a  new 
trial;  and  the  Court  made  it  absolute  for  a  new  trial  on 
the   ground   that  there    was   not   sufficient  evidence   to 
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1859.        show  that  the  memorandum  was  part  of  the  contract  be- 
^^^"^      tweeii  the  parties.     Such  evidence,  therefore,  was  deemed 

HlBBEKT  r 

v.  not  only  admissible  but  essential.     On  the  present  occasion 

and  Another.  ^)e  plaintiff  stated  that  he  had  chartered  in  this  case  as 
principal,  and  that  the  defendant  knew  him  as  such,  and 
that  at  the  time  of  the  charter  he  had  heard  from  them 
that  they  were  going  to  "  fix  "  the  ship  for  a  homeward 
cargo  from  Callao.  That  the  terms  were  matter  of  dis- 
cussion at  the  time.  That  the  defendants  asked  for  a  di- 
vision of  commission,  but  that  the  plaintiff  said  he  must 
insist  on  all  the  terms  and  clauses  of  his  printed  charter  in- 
tact, but  ultimatety  he  gave  way,  so  far  as  to  allow  the 
defendants  three-fifths  of  the  commission  on  the  outward 
cargo,  but  not  for  the  homeward. 

On  cross-examination  the  plaintiff  stated  that  he  never 
chartered  for  others,  but  that  most  brokers  had  a  clause  of 
this  kind  either  in  the  margin  or  in  the  charter.  He  admitted 
that,  in  the  course  of  the  discussions  on  the  charter,  nothing 
was  said  about  "  address  commission ;"  but  also  said  that 
when  not  intended  to  be  applied  to  the  homeward  cargo  it 
was  struck  out. 

There  were  witnesses  called  for  the  plaintiff,  who  stated 
that  the  vessel  being  "  addressed"  meant  that  it  should  be 
consigned  to  a  certain  party,  who  should  transact  all  the 
business  and  collect  the  freight,  for  which  he  would  be 
entitled  to  charge,  by  way  of  commission,  on  the  gross 
freight.  That  the  clause  was  common  in  the  Austra- 
lian trade,  and  that  in  that  trade  it  was  common  for  ships 
chartered  to  Australia  to  return  with  guano  from  Callao. 
That  the  clause  was  common,  and  that  it  was  common 
to  have  the  ship  addressed  to  a  particular  firm  of  brokers. 
And  that,  when  the  clause  was  retained,  they  had  never 
known  the  payment  of  two  and  a  half  per  cent,  commission 
on  the  homeward  cargo  to  the  broker,  to  whom  the  ship 
was  addressed,  objected  to. 

In  the  course  of  the  case,  the  jury  intimated  that  they 
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were  clear  that  the  memorandum  was  meant  to  be,  and        1859. 
was  part  of,  the  contract  between  the  parties.  ^v-^-* 

HlBBERT 

That  point  was  not,  therefore,  further  controverted,  and  ©. 

the  case  then  turned  upon  the  meaning  of  the  memoran-    and  Another, 
dum,  as  to  which 

Bovill  called  witnesses  to  show  that,  according  to 
usage,  the  word  "  addressed "  merely  meant  that  the 
broker  should  have  a  reporting  fee,  not  collect  the  freight ; 
but  some  of  them  admitted  that  when  the  clause  was  re- 
tained, they  had  collected  the  freight,  and  that,  if  a  ship 
was  addressed  to  them,  they  should  expect  to  collect  the 
freight.  And  they  admitted  that  the  effect  of  the  clause 
had  been  disputed. 

Cockburn,  C.  J.  (to  the  jury). — The  question  is  as  to 
the  meaning  of  the  memorandum  in  mercantile  usage. 
Even  if  the  defendants  are  correct  in  contending  that 
it  merely  means  that  the  ship  shall  be  reported  by  the 
broker  to  whom  she  is  addressed,  as  nothing  has  been 
paid  or  tendered,  there  has  been  a  breach  of  contract, 
unless,  by  mercantile  usage,  the  clause  becomes  in- 
operative as  soon  as  a  homeward  charter  is  obtained. 

It  has  not  been  disputed  that  the  clause  would  have 
applied  had  not  the  defendants  happened  to  be  owners 
who  desired  to  collect  their  own  freight. 

It  is  clear  that  the  memorandum  has  been  deemed  of 
importance ;  for  it  is  admitted  that  it  has  been  combated 
and  disputed,  and  sometimes  struck  out.  This  shows 
that  it  must  have  some  meaning  and  operation.  And  the 
question  is,  what  effect  it  has. 

To  find  for  the  plaintiff,  you  must  be  satisfied  that  its 
definite  and  known  meaning  is  what  he  contends  it  is. 
If  you  think  it  was  so  understood,  find  for  the  plaintiff. 
If  you  are  not  satisfied  of  that,  find  for  the  defendants. 

There  is  some  evidence  that  it  does  not  apply  to  a 
homeward  voyage. 
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1859.  And  if  you  think  that  this  is  the  true  view  of  it,  and 

Hubert  ^at  ^e  defendants  allowed  the  clause  to  remain,  either 

*•  from  not  being  alive  to  its  importance  or  not  giving  it  suffi- 

and  Another,  cient  attention,  find  for  them. 

Then,  as  to  damages,  if  you  think  the  plaintiff  entitled 
to  commission  on  the  freight,  say  what  amount. 

Verdict  for  the  plaintiff,  72/.  15*.  for  com- 
mission, and  5/.  5s.  for  reporting = 78/.  (a). 

(a)  This  verdict  stood  :  and  thus      which  had  long  been  disputed,  bat 
settled  a   question    of   some   im-      never  before  litigated, 
portance,  and  constant  recurrence, 


1861/  Coram  Erie,  C.  J. 

London  Sitting,.  TURNBULL  V.   BIRD. 

a^omaJTcal  ljBliL-  Tlie  first  count  stated  that  the  plaintiff  was 
tholic,  having    calendarer  of  foreign  state  papers,  and  was  employed  in 

been  appointed  r»    «   •  *%/*»        iV  ^^  ii-i       •         o  t% 

Calendarer  of  the  Rolls  Office,  Record  Office,  and  Foreign  State  Paper 
Pape^the16  Office,  as  such  calendarer,  the  same  being  an  office  of  great 
defendant,  Se-   ^  ust  and  profit,  and,  in  the  discharge  of  his  duties  as  such 

cretary  of  the  .  . 

Protestant  calendarer,  he  sat  in  a  separate  room  in  which,  when  he 
the  course  of  was  so  engaged,  there  was  often  a  fire,  and  from  time  to 
a  newspaper      time,  as  he  sat  in  such  room,  certain  foreign  state  papers 

controversy,  J  _  '  .... 

on  the  subject  &c.  were  placed  in  his  hands,  and  within  his  exclusive 
prietyofthe  control,  in  relation  to  his  employment  as  such  calendarer. 
pXuhedTeu    And  the  defendant  falsely  and  maliciously  published  of 

ters,  in  which 

(with  certain  misstatements  of  facts  not  shown  to  have  been  wilful) — he  argued  that  the 
papers  might  not  be  fairly  epitomised  by  the  plaintiff,  and  also  threw  out  that  such  papers 
might  not  be  in  safe  custody  while  in  the  hands  of  persons  of  the  plaintiffs  views,  and  that 
such  persons  might  possibly  through  religious  prejudices  be  induced  to  mutilate,  alter, 
or  abstract  them  : — Held,  that  (assuming  this  to  be  aimed  at  the  plaintiff)  if  the  defendant 
really  believed  it,  the  publications  were  privileged,  provided  there  was  no  wilful  misstate- 
ment, but  that  it  was  for  the  jury  whether  he  really  could  have  believed  it 


SITTINGS— COMMON  PLEAS.  609 

and  concerning  the  plaintiff  as  such  calendared  setting  1861# 
out  a  letter,  written  by  the  defendant,  Secretary  of  the 
Protestant  Alliance,  to  the  Daily  News,  January  19,  1861, 
containing  the  following  passages: — "The  ground  on 
which  the  Protestant  Alliance  object  to  the  employment  of 
Mr.  Turnbull  to  collate  papers  relating  to  the  period  of 
religious  antagonism  of  the  highest  importance,  was  based 
upon  the  antecedents  of  Mr.  T.  and  hisremarkablystrongand 
natural  bias  to  the  Jesuits,  and  his  equally  intense  hatred 
to  the  Protestants,  In  proof  of  this  statement  I  quote  the 
following  from  our  memorial,  every  word  of  which  I  am 
prepared  to  prove,  as  I  made  the  extracts  myself  from 
Mr.  TVs  works :  '  That  Mr.  Turnbull  is  not  only  a  Roman 
Catholic,  but  an  avowed  defender  and  admirer  of  the 
Jesuits,  for  whom  he  expresses  a  natural  bias,  and  holds 
them  in  the  highest  veneration, honour,  and  esteem;  and 
has  in  that  work  manifested  this  natural  bias,  calling  the 
Jesuit  priest  Garnet,  who  was  implicated  in  the  Gunpowder 
Plot,  a  well-known  martyr,  and  the  conspiracy  of  Ba- 
bington  against  the  life  of  Elizabeth  and  the  State  of 
England,  a  '  gallant  confederacy/  That  in  another 
work  he  designated  the  Reformation  a  mischievous  event; 
and  has  declared  that  he  would  rather  be  condemned  with 
a  Papist  than  saved  with  a  Puritan.'  The  validity  of  our 
objections  will,  I  apprehend,  be  admitted  by  most  persons, 
after  reading  the  foregoing  extract.  But  when  the  deputa- 
tion waited  on  Lord  Palmerston,  his  lordship  received  a 
letter  from  Sir  John  Romilly,  justifying  the  appointment, 
in  which  he  stated  that  he  (Sir  J.  Romilly)  had  appointed 
Protestant  gentlemen  since  the  agitation  on  the  subject,  to 
examine  and  compare  the  papers  prepared  by  Mr.  Turn-* 
bull,  and  to  see  that  he  had  done  his  work  fairly;  and 
also  another  gentleman  was  appointed  to  examine  the  state 
of  the  original  documents,  on  their  being  given  to  Mr.  T., 
and  on  their  being  returned  by  him,  to  examine  and  see 

VOL.  II.  M  m  p.p. 
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1861.  that  they  were  whole  and  unmutilated,  and  to  certify  to  that 
effect.  I  write  from  memory,  but  I  know  that  I  have  given 
the  true  effect  of  the  letter.  If  Mr.  Turnbull  is  perfectly 
qualified  for  his  office,  and  his  integrity  be  unimpeachable, 
what  need  of  three  gentlemen  to  watch  him,  and  to  put  the 
country  to  the  expense  of  employing  four  persons  to  do  the 
work  of  one.  The  Protestant  Alliance  has  not  thrown  out 
insinuations  against  the  honesty  and  capability  of  Mr. 
Turnbull ;  but  they  put  forth  clear  proofs  that  be  is  not, 
from  his  peculiar  opinions,  a  fit  and  proper  person  for  such 
an  office,"  &c. 

Meaning  that  the  plaintiff  was  such  a  bigoted  and 
prejudiced  Roman  Catholic,  and  had  such  an  intense 
hatred  of  Protestants,  and  a  strong  bias  towards  Jesuits, 
that,  by  reason  thereof,  he  could  not  be  trusted  with  the 
said  State  papers,  that  his  integrity  was  impeachable,  and 
that  he  would  mutilate  and  deface,  alter,  or  destroy,  or 
was  capable  of  so  acting,  or  likely  to  so  act,  and  that  Sir 
J.  Romilly  had  considered  it  necessary  to  watch  him,  in 
order  to  prevent  his  so  doing. 

The  second  count  set  forth  another  letter  from  the 
defendant  to  the  same  paper,  stating  that  the  Foreign 
State  Papers  contained  many  relating  to  the  history  of  the 
Reformation,  or  events  connected  therewith  :  and  "that 
such  papers  are  of  the  highest  importance,  and  ought  not  to 
be  placed  in  jeopardy.  Their  custody  ought  to  be  perfectly 
safe.  The  Protestant  Alliance,  and  those  who  signed  the 
memorial,  entertain  upon  good  grounds  grave  doubts  as  to 
their  security,  as  the  following  facts  will  show.  On  the 
presentation  of  the  memorial  a  gentleman  of  the  highest 
station  stated,  that  when  he  spoke  to  a  person  of  distin- 
guished literary  merits  on  the  appointment  of  Mr.  Turn- 
bull,  he  thought  at  first  that  there  was  no  danger  to  our 
national  records  :  but,  on  making  careful  examination  into 
the  matter,  he  expressed  himself  satisfied  that  there  was 
real  ground  for  apprehension.     Still  further  to  show  the 
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danger  to  our  records,  in  Mendham's  Literary  History 
it  is  stated  that,  from  a  work  in  the  Bodleian  Library 
(Gesner*s  Bibliotlieca),  pages  containing  an  account 
of  Luther  and  others,  with  their  works,  have  been  cut 
away,  and  the  lower  part  of  the  last  of  these  pages 
so  dexterously  united,  that  the  very  catch  word  answers, 
and  only  the  thickness  of  the  pasted  portion  betrays  the 
abstraction.  The  articles  of  Philip  Melancthon,  Martin 
Bucer,  and  Theodore  Beza,  are  completely  erased: 
although  Zwinglius  is  untouched — was  not  that  mu- 
tilation the  work  of  some  zealous  followers  of  the  Je- 
suits ?"  (a) 

Again,  the  Rev.  A.  Russell,  in  his  Life  of  Bishop  An- 
dre wes,  published  in  1860,  states  that  he  had  searched  the 
State  Paper  Office  for  his  materials,  and  had  discovered 
that  many  important  documents  are  not  now  to  be  found  ; 
and  adds,  "  It  is  remarkable,  that  precisely  those  papers 
which  constituted  the  important  evidence  against  Garnet 
and  the  other  Jesuits  are  missing  (b) ;  so  that  if  the  merits 


1861. 


(a)  Sed  quart.  It  would  depend 
on  the  nature  of  the  passages  ex- 
tracted. The  reporter  has  not  the 
means  of  referring  to  Gesner's 
work,  nor  was  there  any  evidence 
about  it  given  at  the  trial,  though 
the  extract  from  Mendham's"  Lite- 
rary History"  was  put  in  and 
commented  on  upon  the  part  of 
the  defendant  To  make  it  of  any 
avail,  however,  in  support  of  his 
case,  surely  the  nature  of  the 
passages  suppressed  should  have 
been  shown ;  for  it  must  be  well 
known  that  Luther  at  various  times 
tittered  opinions  which  are  eagerly 
laid  hold  of  by  Romanists  to  his 
prejudice,  and  which  his  own  ad- 
mirers would  be  anxious  to  suppress. 
Numerous  instances  may  be  seen 
in    the    Appendix    to    Michelet's 


Life  of  Luther.  So  of  Bucer  or 
Melancthon ;  and  all  of  them  ex- 
pressed opinions  opposed  to  those 
of  Zwinglius.  These  opinions 
Romanists  would  certainly  not 
desire  to  suppress,  but  quite  the 
reverse.  The  defendant's  adoption, 
then,  of  the  above  extract,  was 
hardly  a  proof  of  fairness,  though 
relied  on  for  that  purpose. 

(6)  The  only  papers  which  can 
be  said  in  any  sense  to  constitute 
important  evidence  against  Garnet 
and  the  Jesuits,  are  the  so-called 
"  examinations  or  confessions," 
which  formed  the  usual  style  of 
evidence  in  the  trials  for  treason 
in  those  times  (vide  Hallam's 
Const.  Hist  vol.  1,  p.  231),  and 
which  are  printed  in  Jardine's 
Criminal  Trials  (vol  ii.  p.  275) ; 
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of  the  controversy  respecting  their  criminal  implication  in 
the  Gunpowder  plot,  had  depended  upon  the  fair  effect  of 
the  original  documents  now  to  be  fonnd  in  the  State  Paper 
Office,  impartial  readers  might  probably  hesitate  to  form 
a  decided  opinion  against  them.  It  is  a  singular  accident, 
that  among  so  large  a  mass  of  documents,  precisely  those 
should  be  abstracted  upon  whose  authenticity  the  question 
to  hotly  disputed  between  Catholics  and  Protestants  mainly 
depended."  It  is  indeed  a  singular  accident  that  such 
papers  should  be  abstracted  ;  and  probably  a  similar  acci- 
dent happened  to  the  papers  in  the  eventful  reign  of  Queen 
Mary,  so  that  the  name  of  that  archslaver  of  Protestants* 
Bishop  Bonner,  is  not  to  be  found  among  them  (a).  Pro- 
bably some  one  of  those  worthy  Jesuits  whom  Mr.  Turn- 
bull  holds  in  such  honour,  esteem,  and  feneration^  accident- 
ally burnt  them,  especially  if  he  had  a  separate  room  amd 
a  large  fire  (b).     Even  Sir  J.  Romilly  has  a  hand  list  kept 


some  from  the  Harleian  MSS  in 
the  British  Museum,  and  others 
from  the  State  Paper  Office. 

(a)  The  only  documents  in  which 
his  name  would  be  found  in  con* 
nection  with  those  events,  are  the 
commissions  issued  to  him,  in  com- 
mon with  other  persons,  clerical 
and  lay,  from  the  Queen's  Council, 
directing  them  to  execute  the  laws. 
See  Maitland's  Hist,  of  the  Kef. 
See  also  the  learned  work  of  Mr. 
Foss,  "  Lives  of'  the  Judges,"  in 
which  there  is  frequent  mention 
made  of  these  commissions  :  which 
were  issued  not  merely  to  prelates 
but  laymen,  and  obeyed  by  the 
latter  with  just  as  much  zeal  as 
the  former :  and  were  issued  by  a 
council  composed  almost  entirely 
of  laymen,  and  comprising  many 
of  those  who  were  in  office 
under  Edward,  and  in  office  or  in 


favour  under  Elizabeth,  and  uni 
pulous  men  who  cared  for 
religion  and  professed  either.  See 
the  Lives  of  Cholmley,  Rich, 
Paulet,  &c.  Mr.  Hallam  says, 
"  The  Privy  Council  were  con- 
tinually urging  the  bishops  forward 
in  this  persecution,  though  the 
latter  bore  the  chief  blame  "(Const. 
Hist.  Eng.  vol.  1,  p.  105).  Hence 
it  is  clear  that  anv  one  of  the 
plaintiff's  opinions  could  only  desire 
to  preserve  the  official  documents 
relative  to  this  painful  subject. 

(6)  The  inuendoes  under  the 
C.  L.  P.  Act,  1852,  are  for  the 
jury,  under  not  guilty.  (  Baboneam 
v.  FurreU,  24  L.  J.,  C.  P.  9; 
Raw  tings  v.  Aor&iiry,  1  Post.  & 
Fin.  Nisi  Prius  Reports,  341.) 
And  it  would  be  for  the  jury 
whether  the  language  used  meant 
more  than    that    persons   of  the 
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of  all  the  documents  given  out  to  Mr.  Turnbull,  on  whom  1861. 
he  places  such  implicit  confidence.  But  after  these  facts, 
what  becomes  of  the  vigilant  system  adopted  at  the  Record 
Office,  &c.  ?  Meaning  thereby,  that  the  papers  which 
came  to  the  hands  of  the  plaintiff  as  such  calendarer  were 
not  safe  but  in  danger  and  jeopardy,  and  likely  to  be  muti- 
lated and  destroyed  by  the  plaintiff,  and  that  he  was  such 
a  false,  treacherous,  and  untrustworthy  Jesuit  in  spirit, 
as  described  by  the  defendant,  that  he  was  capable  of 
cutting  and  tearing  and  making  away  with  such  papers,  &c. 

Plea:  not  guilty  (a). 

Kar slake,  Prideaux,  and  Folkard,  for  the  plaintiff. 

JBovill,  Lush,  and  White,  for  the  defendant. 

The  plaintiff  and  defendant  were  both  barristers  and 
gentlemen  of  literary  character  and  pursuits,  personally  un- 
known to  each  other,  save  so  far  as  they  became  acquainted 
by  means  of  the  subject  which  brought  them  into  con- 
troversy. 

The  plaintiff  was  a  Roman  Catholic,  whose  past  works 
breathed  a  spirit  of  zeal  and  admiration  for  the  Jesuits. 

The  defendant  was  Secretary  of  the  Protestant  Alliance. 

In  September,  1859,  Sir  J.  Romilly,  the  Master  of  the 
Rolls,  in  his  capacity  as  chief  of  the  Public  Record  De- 
partment, recommended  to  the  Treasury  the  plaintiff  as 
calendarer  of  the  foreign  papers  in  the  State  Paper  Office, 
belonging  to  the  period  from  the  Reformation  to  the  Revo- 
lution, and  the  plaintiff  was  appointed  to  the  office;  the 

plaintiff's  views  might  possibly,  in  porter  has  reason  to  believe  that 

some  cases,  destroy  or  mutilate  the  the  jury's  verdict  went  partly  upon  . 

documents ;  and  whether  this  was  this  view. 

suggested  not  as  insinuating  that  (a)  There    were   special    pleat, 

the  plaintiff  would  be  likely  to  do  justifying  portions  of  the  libels ; 

so,  but  as  an   illustration  of  the  but  demurred  to  as  not  justifying 

general  argument  that  it  was  im-  the  main  gravamen.     As   to  the 

proper  to  entrust  such  persons  with  inuendoes,  vide  p.  512,  n.  (6). 
such    documents  ;     and   the    re- 
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1861.  duties  of  which  lay  in  making  an  abstract  of  the  different 
documents  which  were  delivered  to  him  for  that  purpose. 

In  May,  I860,  the  defendant,  as  Secretary  of  the  Pro- 
testant Alliance,  circulated  a  memorial  to  the  Prime 
Minister  against  this  appointment,  which  received  numerous 
signatures,  and  which  is  cited  in  the  first  libel. 

In  July,  1860,  a  deputation  waited  on  the  Prime  Minister 
to  enforce  the  memorial,  when  he  read  a  letter  from  Sir  J. 
Romilly,  vindicatin  the  nomination  of  the  plaintiff.  The 
defendant  was  present  with  this  deputation  and  heard  the 
letter  read,  which  was  the  letter  he  alluded  to  in  the 
letter  of  his,  now  complained  of  as  the  libel  in  the  first 
count ;  and  of  which  he  stated  from  recollection,  that  the 
purport  was,  that  the  Master  of  the  Rolls  had  appointed 
two  Protestant  gentlemen  to  examine  and  compare  the 
papers  prepared  by  the  plaintiff,  to  show  that  he  had  done 
his  work  fairly ;  and  that  another  gentleman  was  appointed 
to  examine  the  state  of  the  original  documents,  &c. 

The  passages  in  the  letter  of  the  Master  of  the  Rolls  to 
which  the  defendant  had  thus  referred  were  as  follows : — 

"  So  far  as  I  am  acquainted  with  the  documents  they 
held  out  no  temptation  to  make  a  false  calendar,  they  con- 
sist principally  of  letters  to  and  from  ambassadors  in  foreign 
Courts,  and  deal  little  with  religion.  The  documents  which 
relate  to  religion  are  domestic  papers  which  are  confided  to 

other  gentlemen." 

♦  ♦••♦# 

"  However,  since  the  matter  has  been  agitated,  I  have 
requested  two  very  competent  Protestants,  members  of  the 
Record  Department,  to  inspect  the  papers  intended  to  be 
calendared  by  Mr.  Turnbull,  and  to  make  a  report  to  me 
upon  them ;  and  if  I  find  that  any  of  them  have  a  religious 
tendency,  I  will  take  care,  that  every  calendar  of  these 
papers  shall  be  tested  with  the  original  documents  by  a 
gentleman  without  any  Roman  Catholic  tendencies." 

After  the  deputation,  at  which  the  letter  was  read  in  the 
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defendant's  presence,  the  Alliance,  and  the  defendant  aa         1861. 
their  secretary,  continued  to  urge,  through  various  channels,     r^^^ 

*'  &    '    *  °  TURNBULL 

the  necessity  of  a  removal  of  the  plaintiff  from  his  office.  *• 

In  the  month  of  January,  1861,  the  Alliance  published 
in  the  Daily  News  and  other  papers  their  annual  address, 
making  allusion  to  the  appointment  of  the  plaintiff,  and 
their  exertions  against  it  as  obnoxious. 

On  the  16th  January,  the  plaintiff  addressed  to  the  Daily 
News  a  letter  to  the  effect  that  "  as  the  Alliance  had  thrown 
out  insinuations  against  his  honesty  and  capability  as  a 
calendarer  of  State  papers,  he  requested  them  to  send  some 
persons  to  examine  his  work  with  the  documents  them- 
selves." 

In  answer  to  this,  on  the  19th  January,  the  defendant 
published  in  the  Daily  News  the  letter  which  contained 
the  libel  complained  of  in  the  first  count 

On  the  22nd  January  the  plaintiff  published  in  the 
same  paper  an  answer,  in  which  he  charged  the  de- 
fendant with  a  misstatement  of  the  letter  of  the  Master 
of  the  Rolls.  It  turned  out  that  the  defendant's  re- 
collection of  the  letter,  which  he  had  only  heard 
read,  was  inaccurate ;  and  that  what  the  Master  of  the 
Rolls  had  really  written  was  to  the  effect,  that,  in  conse- 
quence of  the  outcry  made  against  the  plaintiff's  appoint- 
ment, he  had  desired  two  Protestant  gentlemen  to  see  how 
the  work  had  been  done.  There  was  no  reason  to  suppose 
that  the  defendant  had  in  this  respect  made  a  wilful  mis- 
statement, and  he  denied  it  upon  his  oath. 

The  plaintiff  however,  in  replying  to  this  first  letter  of 
the  defendant  in  the  same  newspaper,  charged  the  defend- 
ant with  stating  as  "  a  positive  fact  of  his  own  knowledge  " 
that  three  gentlemen  were  set  to  watch  him,  &c,  whereas, 
it  will  be  observed,  the  defendant,  60  far  from  stating  it  as 
of  his  own  knowledge,  professed  to  quote  a  letter  of  the 
Master  of  the  Rolls,  and  to  quote  it  only  from  memory. 
The  plaintiff  in  his  reply  went  on  thus  : — "  I  challenge  him 
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1S61.        to  prove  that  statement.     I  charge  him,  in  making  it,  of 
J-^  being:  guilty  of  deliberate  falsehood."  and  then  went  on  to 

«.  accuse  the  defendant  of  various  misstatements. 

The  defendant  replied  by  a  letter  of  January  22nd,  in 
which  he  retorted  these  accusations,  and  pointed  out  what 
he  deemed  inaccuracies  in  the  plaintiff's  statements,  show- 
ing his  unfitness  for  the  office  of  analysing  and  epitomising 
documents. 

On  the  24th  January  the  defendant  published  (in  answer 
to  a  letter  of  the  Rev.  Mr.  Brewer,  in  defence  of  the  plaintiff, 
which  stated  that  "  a  hand  list  was  kept  of  all  documents 
given  out  to  the  plaintiff,  so  that  any  loss  or  mutilation 
would  be  instantly  detected/')  another  letter,  containing  the 
libel  complained  of  in  the  second  count,  and  the  passage 
chiefly  complained  of,  alluding  to  documents  as  being 
burnt,  "  especially  if  he  had  a  separate  room  and  a  large 
fire." 

On  the  28th  January,  four  days  after  that  letter,  the 
plaintiff  resigned  his  appointment. 

On  the  29th  January  the  resignation  was  accepted,  and 
in  February  this  action  was  brought. 

The  plaintiff  being  examined  as  to  the  nature  of  his 
duties,  stated  that  they  related  entirely  to  Foreign  State 
Papers,  the  domestic  series  having  been  entrusted  to  other 
persons,  and  nearly  completed ;  and  that  they  related  only 
indirectly,  casually,  and  collaterally  to  the  events  of  the 
Reformation,  and  rather  to  its  political  than  its  religious 
aspects  (a). 

He  performed  his  duties  in  the  office,  at  which  were  en- 
gaged Mr.  Hardy  and  Mr.  Brewer,  and  in  a  separate  room, 
which  in  winter  had  a  fire;  Mr.  Brewer  being  engaged  in 
the  adjoining  room. 

No  restrictions  were  imposed  on  him  which  were  not 

(a)  This  seems  in  substance  what  publications  of  his  were  alleged  to 
the  defendant  had  stated  in  the  have  misstated  this  part  of  the 
libels  complained  of;  though  other      matter. 


Bird. 
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also    imposed   on   the    other    persons    engaged    in   like        1861. 
duties  (a).  Wv^»/ 

TURNBULL 

The  plaintiff  stated,  that  had  the  controversy  related  only  _  v. 
to  his  fitness  or  competence  for  the  office  on  general 
grounds,  he  should  not  have  resigned ;  but  that  when  he 
found  it  imputed  to  him  that  he  was  capable  of  acting 
in  a  felonious  manner,  by  abstracting  or  mutilating  docu- 
ments entrusted  to  him,  he  felt  it  necessary  to  throw  up 
his  appointment. 

The  plaintiff  said  he  had  not  seen  the  letter  of  the 
Master  of  the  Rolls. 

Having  stated  that  he  had  instructed  a  member  of  par- 
liament to  bring  forward  his  case  in  parliament,  and  seen 
the  reports  of  the  discussions,  he  was,  on  cross-examina- 
tion, asked  divers  questions  upon  statements  reported  as 
made  by  that  member  on  the  matter. 

The  Rev.  Mr.  Brewer  and  Mr.  Hardy  were  called  on  the 
part  of  the  plaintiff,  and  confirmed  his  evidence  as  to  the 
nature  of  his  duties,  and  stated  thai  the  rules  applicable 
to  the  use  of  the  papers,  &c.  were  applied  alike  to  all 
persons  engaged  upon  them,  and  that  there  were  none 
specially  applied  to  the  plaintiff. 

They  stated  that,  in  their  opinion,  there  were  no  docu- 
ments of  a  controversial  character  among  those  with  which 
the  plaintiff  had  to  deal,  and  that  he  had  done  his  duties 
faithfully  and  fairly. 

Mr.  Hardy  stated  that,  on  the  14th  of  February  (some 
weeks  after  the  libels  complained  of  and  about  a  week  be- 
fore action),  the  defendant  called  upon  him  at  the  office  for 
the  first  time,  and  desired  to  borrow  the  volume  which  the 
plaintiff  had  recently  published,  and  which  he  did  not 
appear  to  have  seen.  The  defendant  on  that  occasion, 
however,  stated  that  he  had  no  complaint  to  make  of  the 

(a)  This  was  with  reference  to  tions  supposed  to  be  taken  against 

the  statement   by   the    defendant  the  plaintiff.     But  this  waa  not  a 

from  recollection  of  the  Master  of  wilful  misstatement     Vide  supra, 

the  Rolls'  letter,  as  to  the  precau-  p.  516,  n.  («). 
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way  in  which  the  plaintiff  had  dome  the  work,  bat  objected 
to  him  on  general  grounds,  on  account  of  the  strong 
opinions  he  had  avowed  as  to  his  admiration  for  the  Jesuits 
and  the  like.  Being  asked  as  to  a  certain  statement 
put  forth  by  Lord  Shaftesbury  as  to  the  plaintiff  being 
employed  to  deal  with  documents  relating  to  the  Reforma- 
tion, and  to  write  the  history  of  the  Reformation,  be 
declared  that  he  had  never  asserted  so  much,  and  that 
a  statement  to  that  effect  in  one  of  the  recent  reports 
of  the  Protestant  Alliance  was  an  oversight  (a).  The 
witness  explained  to  him  the  nature  of  the  papers  with 
which  the  plaintiff  had  to  deal,  and  of  his  duties  in  regard 
thereto. 

Divers  passages  from  the  plaintiff's  published  works 
were  cited  and  commented  on ;  and,  on  the  other  hand, 
passages  from  well-known  writers,  such  as  Mackintosh, 
were  cited  in  support  of  the  opinions  he  had  expressed, 
\n  favour  of  the  Jesuits  and  the  like,  to  show  that  candid 
and  learned  Protestants  had  not  hesitated  to  put  forward 
similar  sentiments.  On  the  part  of  the  defendant,  an 
extract  from  Hobart's  "  Mornings  with  the  Jesuits"  was 
tendered,  but  objected  to  on  the  part  of  the  plaintiff,  as  not 
partaking  of  the  character  of  a  work  of  history,  so  as  to 
entitle  the  defendant  to  read  it.  The  objection,  however, 
was  not  pressed,  as  there  had  been  some  latitude  allowed 
on  either  side  (J). 


(«)  The  defendant's  evidence 
confirmed  this.  And  the  letters 
complained  of  seem  to  state  the 
matter  in  this  respect  with  sub- 
stantial fairness.     Vide  supra. 

(6)  Semble,  however,"  that  the 
extract  from  the  last-mentioned 
work  was  not  admissible  within 
the  principle  of  the  law  of  evidence 
on  this  most  delicate  and  important 
point,  as  elucidated  and  laid  down 
either  in  Mr.  Best's  most  learned 
work,  or  in  the  latest  case  on  the 


subject,  a  case  similar  in  many 
respects  to  the  present ;  and  in 
which  the  subject  is  well  gone  into, 
Darby  v.  Ouseley,  25  L.  J.,  Exch. 
227.  The  distinction  is  manifest 
between  works  assuming  to  be 
written  with  the  gravity  and  im- 
partiality which  belongs  to  history, 
and  works  of  a  polemical  or  partisan 
nature.  And  whether  a  work  is 
of  one  character  or  the  other,  is 
clearly  a  collateral  matter  of  fact 
for  the  Judge  to  decide. 
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The  plaintiff  was  cross-examined  in  support  of  the  state- 
ment of  the  defendant  in  his  first  letter,  that  the  foreign 
papers  he  was  employed  to  abstract  contained  documents 
received  from  foreign  parts  during  the  period  in  which 
occurred  the  important  religious  struggles  on  the  continent 
and  the  "  treasonable  attempts  and  plans  of  the  Jesuits 
against  the  life  of  Queen  Elizabeth  and  the  safety  of  the 
realm  of  England/'  and  that  he  approved  of  these  at- 
tempts. He  avowed  his  admiration  of  the  Jesuits,  but  de- 
declared  his  disbelief  in  these  attempts  as  against  her  life, 
and  attributed  the  supposed  plots  rather  to  the  schemes  set 
on  foot  by  crafty  statesmen  to  ruin  the  Catholics  (a). 

Bovilly  on  behalf  of  the  defendant,  put  in  and  relied  on 
the  extracts  cited  by  the  defendant  in  the  libels  complained 
of,  as  historical  works,  confirming  the  view  he  had  taken 
as  to  the  danger  of  loss  or  injury  to  the  documents.  And  he 
also  cited  a  passage  from  Jardine's  "Criminal  Trials"  (6) 


1861. 


(a)  Probably  alluding  to  the 
disclosures  in  such  cases  as  that  of 
Parry ;  of  whom  Mr.  Jardine  says 
(Criminal  Trials,  vol.  1,  p.  249) 
11  from  his  correspondence  when 
abroad,  it  is  manifest  that  his 
occupation  was  the  basest  and  most 
odious  espionage,"  &c. ;  and  that 
"  the  statements  of  so  base  a  wretch 
can  hardly  be  entitled  to  much 
credit"  (Ibid.  p.  276).  It  was 
upon  the  statements  of  this  man 
that  the  charges  against  the  Jesuits 
were  first  brought  forward  ;  and  as 
regards  plots  for  assassinations,  they 
were  always  denied  by  persons  of 
the  plaintiff's  opinions. 

(b)  This  passage  is  as  follows : 
and  other  passages  from  the  same 
work  are  added  :  whence  it  will  be 
seen  how  far  it  confirms  or  refutes 
the  view  taken  by  the  defendant. 

Mr.  Jardine  states  in  his  Criminal 


Trials/'  The  most  satisfactory  means 
of  enlarging  the  report  of  Garnet's 
trial  have  been  derived  from  the 
documents  in  the  State  Paper 
Office.  Most  of  the  original  letters, 
confessions,  and  examinations  re- 
lating to  the  subject,  are  still  to 
be  found  in  that  depository :  and 
many  of  these,  the  originals  of  which 
are  lost,  are  so  fully  abstracted  in 
the  various  contemporary  works  in 
which  Garnet's  connection  with  the 
plot  has  been  discussed,  that  their 
substance  may  be  readily  ascer- 
tained •  *  •.  It  may  be  asserted 
with  confidence  that  there  is  little 
of  the  material  evidence  against 
Garnet  which  is  not  now  accessible 
to  those  who  may  have  sufficient 
curiosity  and  patience  to  pursue 
the  enquiry."  (Jardine's  Criminal 
Trials,  vol.  2,  p.  236.)  The  same 
learned  writer  states  that "  Garnet's 
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for  a  similar  purpose,  and  to  show  bona  fide*  on  the 
defendant. 


connection  with  the  plot  forms  an 
historical  problem  of  very  difficult 
solution."  (Ibid.  p.  196.)  There 
was  here  therefore  a  material  mis- 
statement, but  it  was  not  proved  to 
have  been  so  at  the  time :  doubt- 
less it  was  not  wilful.  Thus  Mr. 
Jardine  observes  in  his  comments 
on  the  papers  used  at  Garnet's 
trial:  "but  the  above  papers  are 
it Ul  in  existence  at  the  State  Paper 
Office  in  Garnet's  handwriting; 
and  no  doubt  can  exist  as  to  their 
genuineness.  They  contain  nothing 
inconsistent  with  Garnet's  state- 
ments on  the  trial :  taken  by  them- 
selves, indeed,  they  rather  strengthen 
his  defence"  (p.  323).  In  Mr. 
Jardine's  comments  on  what  he 
calls  the  "  iniquitous  "  use  made,  at 
the  trial,  of  one  of  Garnet's  exa- 
minations, he  says,  "at  appears 
from  the  original  in  the  State  Paper 
Office,  it  was  garbled,  so  as  to 
amount  to  a  forgery  of  evidence 
against  him"( pp.  356—358).  How 
could  the  plaintiff,  or  any  admirer 
of  the  Jesuits,  wish  to  suppress  such 
papers? 

Then  again,  Mr.  Jardine,  in  a 
note  to  the  paper  of  Trosham's 
confession,  upon  the  words  "  I  told 
your  lordship  to  avoid  ill  usage" 
observes, M  This  paper  is  taken  from 
the  original  at  the  State  Paper 
Office.  The  passage  in  italics  is 
in  the  original  marked  for  omission 
in  reading  it  at  the  trial,  in  order 
that  it  might  not  appear  to  the 
public  that  any  threats  or  force  had 
been  used  to  Tresham  "  (p.  307). 
It  is  manifest  that  no  one  of  the 
plaintiff's  opinions  would  wish  to 


suppress  these  documents ;  as  they 
would  afford  him  the  most  powerfsi 
arguments,  which  similar  observa- 
tion applies  to  ail  the  State  papers 
relating  to  the  events  of  those  days, 
especially  relating  to  State  trials; 
for  the  same  learned  writer  points 
out  that  the  only  evidence  used 
was  the  confessions  or  examinations 
of  the  accused — usually  wrung  from 
them  by  torture :  and  the  originate 
of  which,  upon  the  face  of  them, 
often   suggest  the     unfair    means 
which  has  been  employed  to  extort 
them,  or  the  unfair  use  made  of 
them.     No  one  of  the  plaintiff's 
opinions  could  desire  to  get  rid  of 
them,  but  rather  to  praenx  them. 
Other  illustrations  will  be  found 
in  Mr.  Jardine's  comments  on  the 
trial  of  the    conspirators  for  the 
Powder  Plot ;   in  which  he  shows 
that  the  narrative  published  by  the 
government    is    of   no    historical 
authority,  and  shows  this  by  the 
interlineations  and  alterations  ne- 
servahle   upon   the  originals  (Cri- 
minal Trials,  vol.  2,  p.  5).    "A  few 
instances  of  this  dishonesty,"  he 
says,  "  deserve  to  be  noted.    The 
declaration   of  Fawkes   was  pub- 
lished artfully  without  a  date,  but 
the  date  appears  from  the  original  ;n 
and  then  he  shows  an  interpolation 
made  in  the  pretended  copy  :  so  in 
several  other  instances."  So  another 
instance  occurs  iu  the  confession  of 
Thomas  Winter.     "The  original 
is  lost,  but  in  a  contemporaneous 
copy  of  it  in  the  Slate  Paper  Office, 
there  is  a  marginal  remark  in  the 
handwriting  of  the  king,  designat- 
ing in  a  particular  passage  what  he 


SITTINGS— COMMON  PLEAS. 


521 


Bovill,  on  the  part  of  the  defendant,  denied  that  the 
fair  meaning  of  the  passage  especially  complained  of  in 
the  libel  was,  that  the  plaintiff  would  burn  or  destroy,  or 
mutilate  the  documents,  but  contended  that  it  was  only 
an  incidental  historical  illustration  of  a  general  argument, 
as  to  the  danger  of  entrusting  such  documents  to  persons 
of  strong  views.  And  the  case  for  the  defendant  in  sub- 
stance was,  that  the  matter  was  one  of  public  interest,  in 
which,  in  a  newspaper  controversy,  which  the  plaintiff 
himself  had  begun,  the  defendant  had  a  right  to  express 
his  opinion ;  that  there  was  no  actual  or  personal  malice, 
and  that  the  alleged  libels,  if  defamatory,  were  privileged. 

In  support  of  this  defence  the  defendant  was  called,  and 
stated  that  his  attention  had  first  been  called  to  the  sub- 
ject by  a  letter  in  the  Athenaum  of  September,  1869, 
before  which  time  he  had  not  been  acquainted  with  the 
plaintiff.  In  consequence  of  that  article  he  laid  the 
matter  before  the  Protestant  Alliance,  and  a  memorial  was 
resolved  upon  and  prepared  and  presented  under  his  auspices 
as  already  stated,  the  usual  means  being  taken  to  procure 
signatures,  by  circulation  of  papers  and  the  like. 

He  explained  as  oversights  the  misstatements  as  to  the 
nature  of  the  plaintiff's  duties,  and  as  to  the  purport  of  the 
Master  of  the  Rolls'  letter. 

He  disclaimed  all  personal  ill-will  or  desire  to  injure  the 
plaintiff,  and  declared  his  only  object  was  to  discuss  what 
he  deemed  a  question  of  public  interest. 


1861. 


calls  an  '  uncleare  phrase.'  This 
obscurity  is  accordingly  removed 
by  an  interlineation,  and  the  docu- 
ment is  published  in  the  narrative 
in  its  altered  and  improved  shape. 
Many  other  instances  of  interpo- 
lation, and  still  mote  of  the  sup- 
pression of  facts,  in  the  narrative, 
might  be  pointed  out :  the  'above 
are  sufficient  to  show  that  it  ought 
not  to  be  depended  upon    as    a 


source  of  history  "  (Ibid.  7).  This  is 
not  a  conclusion  which  any  one  of 
the  plaintiff's  opinions  would  desire 
to  dispute,  but  rather  to  uphold, 
and  it  is,  it  will  be  seen,  founded 
upon  the  original  documents:  which, 
it  was  suggested  by  the  defendant, 
he  would  desire  to  suppress.  The 
inference  was,  that  the  plaintiff 
disbelieved  in  the  plot;  not  that  he 
approved  of  it. 
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1861.  Nor  was  there  any  evidence  of  personal  malice  towank 

J/  w  the  plaintiff,  except  so  far  as  it  might  be  inferred  from  the 
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».  tone  of  the  second  letter,  written  after  the  imputation  of 

"deliberate  falsehood/'  that    there    was   some    oaten! 
irritation  on  that  score. 

It  was  admitted  that  the  plaintiff  was  a  gentleman  of 
honour  and  high  character,  and  incapable  of  destroying, 
mutilating,  or  purloining  documents  with  which  he 
entrusted.  But  it  was  contended  that  it  was  a  6t  and 
subject  for  public  discussion,  how  far  he  might  be  liable 
to  temptation  so  to  act,  considering  his  polemical  ante- 
cedents, and  the  strong  feelings  he  had  betrayed  in  former 
writings. 

Bovilly  in  order  to  support  his  case  and  show  bona  fide* 
on  the  defendant,  tendered  articles  in  newspapers,  seen  by 
the  parties,  against  the  plaintiff's  appointment 

Erlb,  C.  J.,  said,  the  question  is,  whether  the  occasion 
was  one  which  would  justify  the  publication  of  defamatory 
matter,  which  must  depend  upon  the  circumstances  under 
which  the  publication  was  made,  not  upon  the  opinions 
about  those  matters  which  may  have  been  expressed  at  the 
time.  It  is  for  the  jury  to  determine  as  to  the  absence  or 
presence  of  malice  in  the  defendant,  and  I  am  of  opinion 
that  it  is  entirely  irrelevant  to  consider  what  was  published 
on  the  subject  at  the  same  time. 

Bovill. — These  articles  are  not  offered  as  matters  of 
opinion,  but  as  matters  of  fact ;  to  show  that  there  was,  to 
the  knowledge  of  both  parties,  a  public  discussion  on  the 
subject. 

Erle,  C.  J. — That  no  doubt  will  be  admitted,  and  may 
be  taken  as  an  established  and  notorious  fact. 

The  defendant,  in  the  course  of  his  evidence,  put  in  the 
"  Constitutions  of  the  Jesuits,"  and  referred  to  a  passage, 
the  purport  of  which  is,  that  the  rules  are  not  obligate 
ad  peccatum,   not  to  bind  under  (i.  e.,  under  pain  of) 
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sin,  unless  by  the  express  command  of  a  superior;  and        1861. 
he  stated  that  the  meaning  was.  that  the  command  of  the     _ 
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superior  would  bind,  even  though  it  were  to  commit  sin.  v. 

Bird. 

Erle,  C.  J.,  pointed  out  that  this  was  a  construction, 
not  consistent  with  the  whole  character  of  the  constitutions ; 
and  suggested  that  it  could  scarcely  be  correct. 

There  was  no  evidence  that  any  persons  of  the  opinions 
of  the  plaintiff  had,  in  point  of  fact,  ever  destroyed  or 
mutilated  public  documents  of  historical  importance ;  the 
instances  mentioned  in  the  historical  works  cited,  not  being 
proved  to  have  attached  to  persons  of  such  opinions  (a)# 
And  it  was  proved  on  the  part  of  the  plaintiff,  that  no  docu- 
ments had  been  lost  from  the  office  while  he  was  there. 

Erle,  C.  J.  (to  the  jury). — The  case  has  taken  up  a 
great  deal  of  time ;  but  not  more  than  proportioned  to  its 
importance. 

The  plaintiff  complains  of  libels  suggesting  that  he  was 
capable  of  mutilating  or  destroying  documents  with  which 
he  was  entrusted,  and  as  it  is  mentioned  that  be  has  in  his 
sitting-room  at  the  office  a  fire;  as  if  he  were  likely  to 
throw  any  of  them  into  it,  while  he  is  sitting  there 
alone. 

There  is  no  doubt  that  the  matter  so  complained  of  is 
libellous  (&)  and  would  entitle  the  plaintiff  to  your  verdict, 
unless  the  defendant  can  establish  a  defence. 

Now,  the  law  is,  that  defamatory  matter  is  presumed  to 
be  malicious,  unless  it  is  published  in  the  performance  of  any 
duty,  legal  or  moral,  or  in  the  exercise  of  any  right. 

The  defence,  on  the  present  occasion,  comes  under  the 
last  head,  as  a  matter  necessary  to  the  protection  of  the 
public  interests,  or  the  exercise  of  a  public  right. 

And  the  law  is,  that  a   man  may  publish  defamatory 

(a)  Vide  ante,  p.  511.  they  were,  of  course,  ultimately,  for 

(b)  The  Lord  Chief  Justice  here  the  jury.  Vide  ante,  p.  512,  n.  (6). 
assumed  the  inuendoes  as  laid,  but 
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1861.  matter  of  another,  holding  any  public  employment,  if  it 
is  a  matter  on  which  the  public  have  any  interest,  within 
the  limits  I  will  lay  down,  in  accordance  with  decided  cases. 

"  Every  person  has  a  right  to  comment  on  the  acts  of  a 
public  man,  which  concern  him  as  a  subject  of  the  realm, 
if  he  do  not  make  his  comments  the  vehicle  of  malice  or 
slander." 

The  defendant,  in  this  case,  contends  that  he  comes 
within  this  rule ;  that  he,  as  a  subject  of  the  realm,  having 
an  interest  in  the  Foreign  State  papers,  with  which  the 
plaintiff  was  entrusted,  had  a  right  to  refer  to,  and  com- 
ment on,  the  plaintiff's  employment,  and  the  plaintiff's 
character  in  that  office. 

And  I  am  of  opinion  that  the  occasion  would  justify  the 
comments,  provided  they  can  be  brought  within  the  limits 
laid  down  by  the  law  in  this  class  of  cases. 

The  rule  in  these  cases  is,  that  the  comments  are  justified, 
provided  the  defendant  honestly  (a)  believed  that  they  were 
fair  and  just. 

With  that  limitation  the  law  allows  the  publication. 

The  word  "  malice"  in  law  means  any  corrupt  motive,  any 
wrong  motive,  or  any  departure  from  duty  (i). 

And  for  the  purpose  of  the  present  trial,  I  shall  lay  it 
down,  that  if  you  are  of  opinion  that  the  defendant,  in  the 
comments  that  he  made,  was  guilty  of  any  wilful  misrepre- 
sentation of  fact,  either  by  the  exaggeration  of  what 
actually  existed,  or  by  the  partial  suppression  of  what 
actually  existed,  so  as  to  give  it  another  colour ;  or  if  he 
made  his  comments  with  any  misstatement  of  fact  which 
he  must  have  known  to  be  a  misstatement,  if  he  exercised 

(a)  Quare,  whether  this  does  not  person  might  honestly  believe  that 

include  reasonably?   The  word  was  the  plaintiff  would  burn  any  docu- 

not  used  by  the  Lord  Chief  Justice,  ment  which  he  might  fancy  likely 

but  it  seems  implied  in  the  whole  to  be  injurious  to  his  Church, 
tenor  of  his  remarks.     A  bigoted  (6)   Vide  supra. 
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ordinary  care  («),  then  he  loses  his  privilege,  and  the  occa-        1861. 
sion  does  not  justify  the  publication,  which  would  then  be     x^*^^ 
actionable,  and  the  verdict  must  then  be  for  the  plaintiff.  ». 

Now  the  counsel  for  the  plaintiff,  in  order  to  show  that 
the  defendant  did  not  honestly  believe  his  statements  to  be 
true,  relied  on  several  alleged  misstatements  or  misrepre- 
sentations by  him  of  certain  matters  of  fact.  And  you  are 
to  consider  whether  this  has  been  made  out.  The  misre- 
presentations thus  relied  on  are,  as  to  the  nature  of  the 
documents  entrusted  to  the  plaintiff,  or  of  his  duties  in 
respect  thereto,  or  to  the  precautions  stated  to  have  been 
taken  against  him  ;  and,  chiefly,  as  to  his  being  capable  of 
the  immoral  acts  imputed  to  him/  or  suggested  by  the 
defendant  as  likely  to  be  committed. 

These  are  all  matters  for  you  to  consider,  on  the  issue 
which  you  have  to  decide.  With  regard  to  the  first  head, 
the  nature  of  the  plaintiff's  duties,  and  the  documents 
entrusted  to  him,  the  defendant  admits  that  in  July,  1860, 
the  letter  of  the  Master  of  the  Rolls  was  read  in  his 
presence,  and  the  plaintiff  contends  that  this  should  have 
shown  the  defendant  that  his  alarms  were  unfounded ;  and 
that  before  he  put  forth  any  further  publications  on  the 
subject  he  should  have  gone  to  the  office  and  made 
further  inquiries.  This  is  for  you  to  consider,  with  a 
view  to  forming  a  judgment  as  to  the  bona  fides  of  the 
charges  suggested  in  the  defendant's  subsequent  letters, 
which  form  the  libels  complained  of. 

Then,  again,  you  are  to  consider  the  antecedents  of 
the  plaintiff,  as  they  might  have  been  known  to  the  defend- 
ant, and  to  judge  whether,  under  the  circumstances,  the 
continuance  of  these  publications,  down  to  the  time  of  the 
plaintiff's  resignation,  was  bond  fide.  And  you  are  especially 
to  consider  whether,  it  being  admitted  by  the  counsel  for 

(a)  Vide  ante.  Jardine's  "  Cri-  be  presumed  to  know  of;  but  it 
minal  Trials"  is  a  very  popular  was  not  referred  to  on  the  part  of 
book,  which  the  defendant  might      the  plaintiff. 
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the  defendant  that  the  plaintiff  is  a  man  of  honour  and  of 
high  character,  the  defendant  could  honestly  have  believed 
that  he  was  capable  of  the  acts  suggested,  as  likely  to  be 
committed  by  him.  It  is  for  you  to  judge  whether  the 
misstatement  was  reckless,  or  made  with  a  want  of 
ordinary  care  and  caution ;  and  whether  the  comments 
made  on  the  plaintiff's  former  writings  were  fair  and 
just. 

The  plaintiff  has  avowed  that  he  admires  the  Jesuits, 
and  it  is  suggested  that  they  have  inculcated  duplicity, 
mental  reservation,  and  tampering  with  truth.  But,  if  so, 
it  is  not  the  less  true  that  they  have  carried  out  the  prin- 
ciples of  Christianity  with  remarkable  devotion,  and  that 
mankind  are  indebted  to  them  for  labours  in  science  and 
in  literature  and  religion  all  over  the  world.  One  man  has 
as  much  a  right  to  declare  that  he  holds  them  in  veneration 
for  what  they  have  done  for  mankind,  as  another  has  to 
hold  them  in  aversion  or  in  scorn.  Some  of  them  may 
have  deserved  one  character,  some  of  them  the  other. 
And  if  the  defendant,  in  publishing  of  the  plaintiff  that 
he  held  them  in  admiration,  put  it  forth  as  if  the 
plaintiff  approved  of  what  was  deceitful  or  "  Jesuitical,"  in 
the  sense  in  which  we  use  the  word,  that  would  not  be  fair 
or  just,  unless  he  honestly  believed  that  the  plaintiff  really 
did  approve  of  deceit  and  falsehood  (a).  The  defendant 
in  his  letters  alludes  to  the  plaintiffs  mention  of  Garnet  the 
Jesuit  as  the  "  martyr/*  But  his  guilt  has  been  matter  of 
very  grave  discussion,  among  men  who  have  looked  into 
the  subject  with  interest  (J). 


(a)  *'  It  is  most  absurd  and  un- 
just to  argue,  because  a  particular 
Jesuit,  two  hundred  years  ago, 
followed  bis  pernicious  principles 
into  a  wicked  course  of  action, 
that  therefore  the  principles  and 
doctrines  of  Catholics  at  the  present 
day  must   be  practically    opposed 


to  morality"  (Jardinei   Criminal 
Trials,  vol.  2,  p.  309). 

(b)  "The  nature  and  extent  of 
his  connection  with  the  plot,  con- 
stitutes an  historical  problem  of 
extremely  difficult  solution  "  ( Ibid. 
p.  19G).  And  Jardine  calls  him  a 
"  victim." 
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There   are   State  trials   in   the    times  of    the   Tudors         1861. 
and  Stuarts,  and  in  the  time  of  James  L,  which  any  man     J^'^ 
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capable  of  judging  of  evidence,  or  the  principles  of  criminal  v. 

judicature,  must  read  with  great  pain  (a) ;  and,  in  re- 
spect of  Garnet,  there  has  been  great  controversy,  some 
maintaining  that  he  was  wrongly  convicted  ;  and  it  is 
manifest  that  the  plaintiff  is  of  that  opinion.  It  is  a 
question  open  to  controversy  (i).  Was  it  fair  towards  the 
plaintiff  to  say  that  he  was  "  naturally  biassed"  in  favour 
of  Garnet,  "  who  was  implicated  in  the  Gunpowder  Plot," 
as  if  sanctioning  that  plot  ?  Then  the  defendant  alluded 
to  the  plain tifTs  speaking  of  Babington's  conspiracy  as  a 
"gallant  confederacy" (c).  But  if  all  which  Babington 
confessed  was,  joining  a  band  of  gentlemen  to  liberate 
Mary,  Queen  of  Scots,  that  might  well  be  called  a 
"gallant  confederacy."  All  these  and  similar  matters 
are  relied  on  by  the  defendant,  as  showing  that  he  had 
fair  grounds  for  publishing  these  statements  of  the  plain- 
tiff', and  it  is  for  you  to  say  if  they  do  so. 
The  matters  they  refer  to  are  open  subjects  of  controversy, 

(a)  "  The  glaring  transgression  laying  the  declarations  before   the 

of  natural  as  well  as  positive  law,  jury ;  and  he  calls  the  mode   of 

which  rendered  our  Courts  of  Justice  proceeding  "  iniquitous,"  and   de- 

in  cases  of  treason  little  better  than  clares  the  trial  a  peculiar  illustration 

caverns  of  murderers."  •  •  •  "The  of  the  cruelty  and  injustice  of  a 

want  of  all  evidence  except  written,  State  trial  in  those  times, 

perhaps   unattested,    examinations  (c)  It  is  when  alluding  to  the 

or  confessions"  (Hallam's   Const.  case   of    Babington    that    Hallam 

Hist.,  vol.  1,  p.  231).  speaks  of  our  Courts  of  Justice  in 

(6)  From  Mr.  Jardine's  account  those  times  as  dens  of  murderers 

of  the  trial,  it  appears  that   the  (Const.  Hist.  vol.  1,  p.  231);  and 

evidence    in    his    case    consisted  Dr.  Lingard  gives  strong  ground  for 

entirely  of  written   examinations,  suspecting  interpolations  in  the  let- 

for  the  most  part  extorted  by  tor-  ters  ascribed  to  Babington,  in  order 

ture,  or  threat  of  torture,  or  exami-  to  sustain  the  charge  of  a  complicity 

nations  of  the  accused  on  his  trial  in  a  conspiracy  to  assassinate  (Hist. 

(Crim.  Trials,  vol.  2,  p.  356).     He  Eng.  vol.  vi.  p.  203).     As  to  the 

adds,  that  more  than  usual  unfair-  supposed  confessions,   see   Mack, 

ness  took  place  in   the   mode  of  Hist.  Eng.,  vol.  3,  p.  309. 
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and  on  %ihich  opposite  opinions  may  fairly  be  expressed. 
But  what  you  have  to  consider  is,  whether,  after  what  had 
come  to  the  knowledge  of  the  defendant,  he  fairly  and 
honestly,  in  the  exercise  of  the  privilege  the  law  allows, 
put  forth  the  passages  complained  of — chiefly  that  last — 
in  which  there  is  the  allusion  to  the  fire,  and  the  sug- 
gestion of  the  danger  of  papers  being  destroyed  by  the 
plaintiff. 

Verdict  for  the  defendant  (<z). 


(a)  It  wai  intended  to  move  for 
a  new  trial,  but  the  cause  wan 
settled  by  each  party  paying  his 
own  costs.  The  reporter  has  reason 
to  believe  that  the  verdict  went 
upon  a  doubt  as  to  whether  the 
words  mainly  relied  on  by  the 
plaintiff*  meant  that  he  would  burn 
the  papers,  or  that  some  persons  of 
bis  opinions  might  do  so.  This 
was  clearly  for  the  jury,  although 
the  Lord  Chief  Justice  did  not 
deem  it  necessary  formally  to  leave 
it  to  the  jury.  And  the  following 
case  seems  in  some  respects  to 
illustrate  the  present  one. 

"  In  case  for  libel,  the  declara- 
tion stated  that  the  plaintiff  was  a 
Roman  Catholic  priest,  and  priest 
of  a  chapel  named,  and  that  the 
defendant,  intending  to  injure  him 
in  his  said  offices,  published  of  him, 
in  those  offices,  a  libel,  which  was 
set  out.  The  alleged  libel  contained 
an  account  of  a  Roman  Catholic 
having  been  seen  performing  a 
penance,  which  was  suggested  to 
be  of  a  degrading  kind,  and  added 
that  the  party  performing  the  pen- 
ance said  that  his  priest  would  not 
administer  the  sacrament  to  him 
till  he  had  performed  it,  and  that 
his  priest  wa?  the  plaintiff.     The 


declaration  also  aet  forth  certain 
comments  of  the  defendant,  ac- 
companying the  publication,  and 
in  which  the  Roman  Catholic  dis- 
cipline was  attacked.  The  libel  was 
not  otherwise  connected  with  the 
plaintiff,  nor  was  there  any  allega- 
tion showing  how  the  enjoining  of 
such  a  penance  would  affect  the 
character  of  a  Roman  Catholic 
priest.  Judgment  was  arrested, 
the  Court  holding  that  the  publica- 
tion was  not,  on  the  face  of  it, 
libellous,  and  refusing,  even  upon 
the  assumption  that  the  plaintiff 
was  charged  with  imposing  the 
penance,  to  intend  that  the  jury 
had  evidence  before  them  of  an 
injury  to  the  plaintiff  which  the 
declaration  did  not  show,  though 
some  evidence  to  that  purpose  was 
in  fact  given.  Heorne  v.  Stuvxll, 
12  Ad.  &  £.  719;  4  Per.  &  D. 
69G ;  6  Jur.  458. 

14  H  eld,  that,  if  the  publication  had 
been  libellous,  it  would  not  have 
been  justifiable  on  the  ground  that 
it  was  promulgated  at  a  public 
meeting  called  to  petition  Parlia- 
ment against  makiug  a  grant  in 
support  of  a  Roman  Catholic 
college."     16. 

The  case  is  perhaps  the  first  in 
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which  it  has  been  so  broadly  laid 
down  that  any  discussion  on  a  ques- 
tion of  public  interest  makes  a  bond 
fide  publication  privileged  ;  and  it 
has  oeen  held  not  to  justify  a 
report;  Davison  v.  Duncan,  7  E. 
&  B.  229.  But  it  should  seem 
that  it  is  to  be  collected,  as  the 
general  principle,  lying  at  the 
basis  of  all  the  reported  decisions 
in  favour  of  the  privilege  of  publica- 
tion, whether  in  the  way  of  report 
or  criticism.     See  Paris  v.  Levy, 


ante,  p.  71  (confirmed  in  30  L.  J., 
C.  P.  11)  ;  and  see  per  Willes,  J., 
Eastwood  v.  Holmes,  1  Fos.  &  Fin. 
p.  347.  The  words  u  public  in- 
terest/' as  an  element  of  privilege, 
in  criminal  prosecutions,  in  the  case 
of  newspapers,  were  imported  by 
Lord  Campbell  into  his  Libel  Act, 
6  &  7  Vict.  c.  96,  doubtless  not  from 
any  mere  notion  of  his  own,  but 
as  derived  from  what  that  great 
lawyer  deemed  to  be  the  law  on 
the  subject,  as  applicable  to  actions. 


1861. 


Coram  Erie,  C.  J. 
PRICE  v.  MOUATT. 

a  Trinity  Term. 

j9lCTION  for  wrongful  dismissal.  On  a  contract 

Declaration,  that  in  consideration  that  the  plaintiff  would  ln.wT,tV2!&  „ 

'  r  within  the  sta- 

enter  into  the  service  of  and  give  the  whole  of  his  services  tute,  in  general 
to  the  defendant  and  be  subject  to  his  advice  and  guidance,  employment  of 
if  necessary,  for  three  years,  in  the  capacity  of  buyer  in  a  ^e«  that  it"" 
certain  business  of  the  defendant's  at  a  yearly  salary  of  might  beshown 

•         J  .by  parol,  that 

500/.,  payable  monthly,  the  defendant  promised  the  plaintiff  he  was  em- 
to  retain  him  in  the  said  service  during  the  said  period,  particular  ca- 
in  the  said  capacity,  and  on  the  terms  aforesaid.  Ssa^ueSon 

Averment,  that  the  plaintiff  entered  into  the  said  service  whether  he  had 

.  r  .  wilfully  dis- 

in  the  capacity  and  on  the  terms  aforesaid,  and  so  con-  obeyed  a  lawful 
tinued  until  the  breach,  and  was  always  ready  to  continue  JJ^fj't  wa8  for 
in  it  and  give  the  whole  of  his  services  to  the  defendant,  the  jury  whe- 

&  J  #  J  ther  the  order 

and  be  subject   as   aforesaid   in   the   capacity  aforesaid,  was  within  the 
Breach,   that    the    defendant   wrongfully   dismissed    the  employment, 
plaintiff  from  the  said  service.  ^fehe 

Pleas  :  1.  That  the  defendant  did  not  promise  as  alleged,  disobedience 

.       was  M  wilful." 

2.  That  the  plaintiff  did  not  enter  into,  nor  was  in, 
supposed  service,  in  the  capacity  and  on  the  terms  afore- 
said. 


V. 
MOUATT. 
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1861.  3.  That  the    plaintiff  was  not  ready  and   willing  as 

K~*"m*'       alleged. 

Price  ° 

4.  That  the  plaintiff  misconducted  himself  in  the  service, 
by  wilfully  disobeying  the  lawful  orders  of  the  defendant 
by  him  given  to  the  plaintiff  with  reference  to  the  said 
service  (a),  wherefore  the  defendant  dismissed  him. 

Macaulay  and  Needham  for  the  plaintiff. 

Hawkins  and  Asp  land  for  the  defendant. 

The  defendants  were  warehousemen,  and,  wanting  a 
lace-buyer,  applied  to  the  plaintiff  to  enter  into  their 
service  as  such,  which  he  agreed  to  do,  the  following 
memorandum  being  given  him  :  — 

"  Messrs.  Mouatt  agree  to  engage  Mr.  Price  for  three 
years  at  500/.  a  year,  payable  monthly,  he  to  give  the  whole 
of  his  services,  and  to  be  advised  and  guided  by  them,  if 
necessary."     6th  August,  1859. 

Both  parties  signed  this  ;  which,  it  will  be  observed,  did 
not  mention  the  capacity  in  which  he  was  engaged. 

The  plaintiff  stated  that  he  acted  as  buyer ;  and  that, 
as  such,  it  was  his  duty  to  purchase  and  see  that  the  goods 
were  properly  sold. 

In  September,  1859,  the  partner  who  engaged  him  re- 
tired, and  the  others  seemed  anxious  to  get  rid  of  him, 
and  proposed  his  leaving  or  taking  a  smaller  salary,  which 
he  declined. 

In  December  the  defendants  told  him  they  were  not 
satisfied  with  his  buying,  and  that  in  future  another  party 
would  buy,  and  that  he  might  go.  The  plaintiff  declined, 
and  claimed  to  continue  in  the  capacity  of  buyer. 


(a)  Quxrc  whether  this  must  be  did  import  that,  of  course  it   was 

taken  to  import  u  in  the  said  capa-  disproved,  as  the  order  was  clearly 

city ''  (i.  e.  as  buyer),  and  whether,  not  to  do  something  as  buyer, 
if  not,  the  plea  was  good?     If  it 
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One  day,  in  January,  1861,  after  this,  being  at  his  duty  1861. 
in  that  capacity,  one  of  the  defendants  said  rudely  to  him, 
"Can't  you  find  a  job?"  The  plaintiff  replied,  civilly, 
"  If  you  will  point  out  one,  I  shall  be  very  happy."  The 
defendant  said, "  Card  this  lace."  "  That,"  said  the  plain- 
tiff, "  is  only  work  fit  for  boys ;  I  can't  do  that."  The 
defendant  then  said,  peremptorily,  "If  you  refuse,  take 
your  hat  and  go;  leave  the  premises!"  The  plaintiff 
thereupon  left. 

It  was  no  part  of  his  duty,  as  buyer,  to  card  lace. 

He  had  left  a  good  situation  to  come  to  the  defendants, 
and  had  not  since  been  able  to  find  another;  the  em- 
ployment as  buyer  being  very  good,  and  not  easy  to 
replace. 

The  action  was  brought  in  March,  1861  (a).  He  had 
not  applied  for  employment,  but  stated  that,  if  a  buyer  had 
been  wanted,  he  should  have  heard  of  it. 

The  defendants  called  no  witnesses. 

Hawkins  objected  that  the  written  memorandum  did 
not  mention  the  employment  as  buyer. 

The  Lord  Chief  Justice  overruled  the  objection.  The 
memorandum  was  merely  to  satisfy  the  Statute. 

Erle,  C.  J.  (to  the  jury). — The  material  question  is, 
did  the  plaintiff  wilfully  disobey  a  lawful  order?  For  dis- 
obedience may  not  be  wilful,  even  if  of  a  lawful  order. 

First,  was  it  a  lawful  order  ? 

Secondly,  was  the  refusal  a  wilful  disobedience  of  the 
order  ? 

The  question  is  for  you.  It  is  obvious  that  the  de- 
fendants wanted  to  get  rid  of  the  plaintiff. 

As  to  damage,  it  clearly  cannot  be  the  whole  amount, 
750/.;  for  the  plaintiff  was  bound  to  turn  his  talents  to 
reasonable  account.  On  the  other  hand,  it  appears  that 
the  employment  was  one  of  a  peculiar  character,  not  easily 

(a)   Goodman  v.  Pocock,  19  L.  J.,  Q.  B.  410. 
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obtainable,  so  tbat  the  plaintiff  might  well  be  a  considerable 
time  before  he  obtained  a  new  place. 

Verdict  for  the  plaintiff;  3752.  (a). 


(a)  Hawkins  mored  in  M.  T., 
but  took  nothing ;  the  whole  Court 
being  of  opinion  that  the  nature  of 
the  employment  might  be  shown : 


and  that  it  was  for  the  jury  whether 
the  order  waa  a  lawful  order 
its  scope. 


Hilary  Tsrm. 

On  a  contract 
for  credit,  a 

Sromise  to  pay 
efore  the  time 
is  nudum  pac- 
tum, but  it  may 
be  material  as 
to  whether  the 
contract  was 
for  credit. 


Court  of  Common  Pleas,  Westminster,  coram  ByUs,  «/. 
HERITAGE  v.  LAWRENCE. 

Action  for  goods  sold. 

Plea :   never  indebted. 

There  had  been  several  deliveries  of  the  goods,  and  with 
the  first  parcel,  no  invoice  appeared  to  have  been  sent  to 
the  witness,  for  the  plaintiff  admitted  that  something  was 
said  about  a  month's  credit. 

The  purchase  was  on  the  29th  September. 

The  invoice  was  dated  1st  October,  and  nothing  was 
said  in  it  as  to  credit. 

The  action  was  on  the  21st  November. 

There  was  a  promise  to  pay  proved,  on  an  application 
for  payment. 

Kenealey,  for  the  defendant,  claimed  a  nonsuit.  The 
promise  would  be  nudum  pactum. 

Byles,  J. — That  is  so,  no  doubt  (a),  assuming  that  the 

contract  was  upon  credit :  but  that  is  for  the  jury,  on  the 

whole  of  the  evidence. 

Verdict  for  the  plaintiff. 

Philbrick  for  the  plaintiff. 
Kenealey  for  the  defendant. 


(a)  Hopkins  v.  Logan,  5M.&W.  241. 
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1861. 
Court  of  Common  Pleas,  Guildhall,  coram  Willes,  J.  v^Kv^/ 

HOLMES  v.  WORTHINGTON  and  anothbb. 

r«  Trinity  Term. 

-L  HE  declaration  stated  that  the  plaintiff  was  in  the  em-  Where  a  ser- 
ploy  of  the  defendants,  and  the  defendants  were  possessed  0f  a  defect  in 
of  a  cellar,  and  for  the  purpose  of  depositing  and  keeping  J^JjJ11^^^ 
barrels  of  ale,  and  for  the  purpose  of  removing  and  raising  hi*  master's 

employ,  com* 

such  goods  from  and  out  of  the  cellar,  they  had  provided  plains  of  it  to  % 

and  were  possessed  of,  and  used,  a  machine  called  a  crank  tinuea  fa  d£" 
and  ropes;  and  the  crank  and  ropes  were  in  a  bad,  de-  use  of  it,  in  the 

1        '  f  reasonable  ex- 

fective,  and  improper  state,  and  unfit  and  unsafe  to  be  pectation  of  its 
used,  and  were  dangerous  to  any  person  using  them,  and  an(j  an  accj. 
the  defendants  had  notice  and  knowledge  of  that  fact  and  ^^WJ^t- 
of  the  premises  ;  and,  in  the  plaintiff's  said  employment,  fective  condi- 

..       ,  ,        .  ,   ,       tion,  he  is  not 

it  became  and  was  his  duty  to  remove  and  raise,  and  he  precluded  from 
was,  by  the  defendants'  orders  and   directions,  employed  J^naThw 
in  removing:  and  raising  a  barrel  of  ale  from  and  ou^of  the  maB}?T  for 

°  °  negligence  (a). 

cellar,  and  for  that  purpose  used  the  crank  and  ropes,  and 
did  so  in  a  careful  and  proper  manner,  and  without  any 
notice  or  knowledge  that  the  same  were  in  the  state  afore- 
said, or  unfit  or  unsafe  to  be  used,  and  by  reason  of  the 
premises,  and  of  the  crank  and  ropes  being  in  that  state, 
and  so  unfit  and  unsafe,  the  ropes  broke,  and  the  barrel 
fell  upon  the  plaintiff,  &c. 
Pleas  :  1.  Not  guilty. 

2.  That  the  crank  and  ropes  were  not  in  a  bad  state,  Sec. 

3.  That  the  defendants  had  not  notice  and  knowledge,&c. 

4.  That  the  plaintiff  was  not  by  their  directions  using 
the  same,  &c. 

5.  That  the  plaintiff  did  not  use  the  crank  and  ropes  in 
a  careful  and  proper  manner,  and  without  notice  or  know- 
ledge that  the  same  were  dangerous  to  him  in  using  the 
same  for  the  said  purpose  as  alleged. 

6.  That  the  ropes  did  not  break  as  alleged. 

(a)  Following  Holmes  v.  Clark,  30  L.  J.,  Ex.  135. 


TON 

and  Another. 
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1861.  T.  Atkinson  and  Inderwick  for  the  plaintiff. 

Holmes  Phipson  (with  him  Lush)  for  the  defendants. 

Worthing.  The  defendants  were  brewers  and  had  stores  at  Birming- 
ham, where  there  was  a  crank  for  the  purpose  of  hoisting 
barrels  from  the  cellar  to  the  ground  floor.  They  had 
entered  on  the  premises  on  the  1st  January,  186*0. 
The  brewers  having  previously  occupied  them,  and  used 
the  same  machinery.  There  were  two  ropes  used,  called 
the  cellar  rope  and  the  crank  rope,  which  was  worn,  and 
the  hook  loosened.  The  plaintiff'  was  defendants'  cellar- 
man,  and  it  was  his  duty  to  sling  the  barrels  in  the  ropes, 
and  they  were  thus  hauled  up  a  kind  of  wooden  framework 
laid  on  the  cellar  steps.  Having  attached  the  ropes  by 
the  hooks,  he  had  nothing  further  to  do,  and  the  barrels 
were  hauled  up  by  a  man  above,  at  the  top  of  the  steps. 
Soon  after  the  defendants  entered  he  complained  to  their 
manager  and  to  them  of  the  state  of  the  ropes  and 
hooks. 

The  defendants  said  that  they  should  be  seen  to,  and 
a  new  hook  was  put  on  the  crank  rope,  but  nothing  was 
done  to  the  other,  the  cellar  rope,  and  while  the  plaintiff 
was  using  it  in  raising  a  barrel,  it  broke,  and  the  barrel 
fell  upon  him. 

At  the  close  of  the  plaintiffs  case, 

Phipson,  for  the  defendants,  claimed  a  nonsuit:  the 
allegation  in  the  declaration  that  the  plaintiff  used  the 
machinery  without  notice  of  its  state,  not  only  not  being 
proved,  but  being  disproved.  The  plaintiff  cannot  recover, 
according  to  the  decided  cases  (a). 

Willes,  J. — There  is  no  case  deciding  that  where  the 
employer  and  the  servant  are  both  aware  that  the  ma- 

(a)  See    Griffits  v.    Gidlow,  3  v.  Mayor  of  Sunderland,  30  L.  J. , 

H.  &  N.  654;    Senior    v    Ward,  Ex.127;  Ashcorth  v.  Stanwix,ZO 

]  E.  &  E.  396;  Roberts  v.  Smith,  L.  J.,  Q.  B  183;  Dynen  v.  Letch, 

26   L.   J.,  Ex.  319;    Williams  v.  26   Ibid.   221;    Holmes  v.   Clark, 

dough,  27  L.  J.,  Ex.  325 ;  Cowley  30  L.  J.,  Ex.  135. 


and  Another. 
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chinery  is  in  an  unsafe  state,  and   the  servant  goes  on         1861. 
using  it  under  a  reasonable  belief  that  it  will  be  set  right       ^T*'^^ 

0  °  Holmes 

by  the  employer,  and  it  is  not  set  right  and  he  suffers  an  v. 

WoRTHINQ* 

injury,  he  cannot  sustain  an  action.      The  master  may  ton 

choose  to  be  too  chary  of  repairs  for  the  sake  of  economy. 
No  doubt  if,  knowing  this,  the  servant  chooses  to  use  the 
machine,  he  may  lose  his  remedy;  just  as  in  the  case  of  a 
man  taking  employment  at  a  gunpowder  factory.  But 
there  may  be  a  case  in  which  he  relies  on  the  master's 
getting  the  repairs  done,  and  I  will  take  the  opinion  of 
the  jury  on  the  matter,  reserving  leave  to  the  defendant  to 
move,  as  the  case  may  turn  out. 

Phi p son  then  called  the  foreman  or  manager,  who  said 
the  plaintiff  had  complained  of  the  ropes,  and  that  the 
defendants  had  promised  that  the  matter  should  be  looked 
to,  but  that  the  ropes  did  not  require  repair.  It  transpired, 
however,  that  there  had  been  a  new  rope  ordered  imme- 
diately after  the  accident,  and  the  ropemaker  being  called 
said  the  ropes  had  been  changed,  because  of  the  accident. 

The  plaintiff  had  sworn  the  defendants  were  told  that  the 
ropes  were  unsafe,  and  that  they  had  promised  to  see  to  it, 
and  they  were  not  called  to  contradict  this. 

Willes,  J.  (to  the  jury). — If  the  defendants  knew  of  the 

defect  and  undertook  to  repair  it,  and  the  plaintiff  went  on 

working,  relying  on  their  repairing  it,  then  they  may  be 

liable.     If  the  plaintiff  complained  of  the  defect,  and  the 

defendants  promised  that  it  should  be  remedied,  he  is  not 

to  be  deprived  of  his  remedy,  merely  because,  relying  on 

their  promise,  he  remained  in  their  employment.      You 

must,  however,  be  satisfied  that  they  were  aware  of  the 

defect,  and  that  the  accident  arose  from  it,  and  not  from 

plaintiff's  want  of  care. 

Verdict  for  the  plaintiff,  100Z. 

Pkipson  thereupon  applied  for  leave  to  move  for  stay 
of  execution,  contending  that  the  issue  as  to  notice  must 
be  found  for  the  defendants  ;  but 
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Holmes 

v. 

WoftTIIINO- 
TOM 

ft  lid  A  not  tier. 


Willbs,  J. — It  must  be  read  either  as  alleging  that  the 
plaintiff  did  not  use  the  ropes  with  proper  care,  but  so  care- 
lessly as  to  contribute  to  the  accident,  in  which  sense  it 
only  raises  the  same  defence  as  arises  under  the  general 
issue,  and  must  be  found  for  the  plaintiff;  or,  if  it  is  merely 
a  negation  that  he  was  ignorant  of  the  defect,  and  a 
general  averment  that  he  used  the  ropes  carelessly,  which 
would  be  a  bad  plea,  as  such  it  must  be  proved  in  omnibus, 
and  the  latter  part  is  not  proved.  Moreover,  I  am  disposed 
to  think  that  the  jury  might  even  find  the  first  part  of  the 
pica  for  the  plaintiff,  for  if  knowledge  may  mean  belief  oa 
sufficient  grounds,  as  he  had  his  master's  assurance  that 
the  defect  should  be  remedied,  he  might  well  be  said  to 
have  had  no  knowledge  at  the  time  of  the  accident  that 
the  defect  existed.  But  at  all  events  the  allegation  as  it 
stands  in  the  declaration  is  immaterial ;  and  if  I  am  asked 
to  do  so,  I  will  strike  it  out,  and  you  may  bring  error  if 
you  like,  but  I  will  not  stay  execution. 

Application  refused. 


IVinitp  Ttrm. 

Aflor  aiiioint* 
incut  aiuI  tlo- 
imirrvr*  botorc 
trial,  y  N«*rjr, 
*  bother  an 
Aiuoiiitmoiit 
will  bo  allowed 
At  the  tiul%  *o 
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Coram  Keating,  J. 

FARRER  r.  COCK. 

DkCLARATION,  that  the  plaintiff,  being  a  carpenter 
in  the  employ  of  the  do  fondant,  a  builder,  and  doing  certain 
work  for  him  in  a  certain  building,  had  lawfully  put  and 
placed  on  a  board,  on  and  across  certain  joists,  (having 
spaces  between  them,  opening  into  the  lower  part  of  the 
building  for  the  purpose  of  enabling  the  plaintiff  and  the 
defendant  and  others  to  walk  upon  the  same,  as  it  was 
necessary  to  do,  walking  on  the  joists  beinjr  unsafe  Fand  it 
was  the  plaintiff's  intention  to  walk  on  the  said  board,  and 
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very  probable  that  he  would  do  so  (a)].  And  the  defendant,  1861. 
having  knowledge  of  the  premises,  negligently  [and  with- 
out any  notice  to  the  plaintiff]  removed  and  displaced  the 
board,  and  the  plaintiff  without  any  default  on  his  part 
[stepping  on  the  place  where  it  had  been  put]  fell  and 
greatly  injured  himself. 

Pleas:  1.  Not  guilty. 

2.  That  the  plaintiff  did  not  put  the  said  board  to  walk 
upon,  nor  was  it  necessary  to  walk  thereupon,  &c. 

Keane  for  the  plaintiff. 

Shee,  Serjt.,  for  the  defendant. 

The  plaintiff  being  examined,  and  he  having  stated  that 
he  was  on  the  board  at  the  time,  and  that  it  was  pushed 
from  under  him,  and  this  not  agreeing  with  the  declaration 
as  it  stood,  he  was  cross-examined  as  to  a  statement  he 
had  made  at  the  time  of  the  accident,  which  was  in 
accordance  with  it,  and  at  variance  with  his  present  evi- 
dence. 

Keane  in  re-examination  produced  a  written  statement 
he  had  given  to  his  attorney  on  the  24th  April,  the  decla- 
ration having  been  on  the  5th  May,  and  offered  to  put  it  in. 

Shee,  Serjt.,  objected,  and 

Keating,  J.,  declined  to  admit  it. 

At  the  close  of  the  case  for  the  plaintiff,  Shee,  Serjt., 
claimed  a  nonsuit,  the  declaration  as  framed  not  being 
sustained  by  the  plaintiff's  evidence. 

Keane  for  the  plaintiff  applied  to  amend,  by  omitting 
the  words  in  brackets. 

Shee,  Serjt.,  opposed  the  application,  arguing  that  it 
would  be  very  dangerous  to  allow  a  party,  after  having 
had  his  statement  of  his  case  deliberately  framed  on  his 

(a)  These  words  bad  been  in-      and  it  was  now  proposed  again  to 
serted  by  amendment  before  trial ;      omit  them.     Vide  post, 
on  which  there  was  a  demurrer; 
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1861.  own  instructions,  and  then  before  trial  amended,  to  give 
evidence,  after  consultation,  at  variance  with  his  state- 
ment of  his  case  as  so  settled  ;  and  then  at  the  last  moment 
to  have  that  statement  altered,  so  as  to  agree  with  his 
altered  account  of  the  matter,  and  so  as  to  get  rid  of  a 
demurrer,  and  gain  a  verdict  on  a  new  case  altogether. 

Keating,  J. — I  feel  the  force  of  that  objection,  and  am 
very  reluctant  to  allow  the  declaration  to  be  re-amended, 
after  having  been  drawn  in  accordance  with  the  statement 
of  the  plaintiff,  and  then  amended.  Moreover,  I  am  not 
aware  of  any  case  in  which  an  amendment  has  been  allowed 
after  an  amendment  made  on  demurrer.  My  difficulty 
is,  that  the  declaration  is  in  a  state  in  which  the  cause  of 
action  is  doubtful,  and  then  it  is  proposed  at  the  trial  to 
amend  it  in  accordance  with  the  plaintiff's  evidence  so  as 
to  make  a  good  cause  of  action,  but  at  variance  with  the 
declaration  as  previously  drawn  on  his  own  statement. 
The  jury  could  not  find  a  verdict  for  the  plaintiff  on  the 
declaration  as  it  stands,  and  there  is  a  demurrer  to  it 
Under  these  circumstances,  I  doubt  whether  I  ought  to 
allow  the  amendment  at  all  (a),  and  only  do  so,  because  if 
I  disallow  it  my  decision  may  be  final ;  nor  can  I  allow 
it  except  on  these  terms,  that  the  trial  be  adjourned  until 
after  the  next  case,  and  that  the  plaintiff  be  at  liberty  to 
amend  in  the  meanwhile  on  payment  of  costs. 

S/ieef  Serjt.,  suggested  that  the  costs  would  be  pretty 
nearly  the  same  as  those  of  a  nonsuit,  and  thereupon 

Keane  withdrew  his  application,  and  yielded  to  a 

Nonsuit. 

(a)  The  Common  Law  Procedure  parties ;  i.  e.,  the  question  in  con- 
Act  only  allowing  of  such  amend-  troversy  before  and  at  the  time  of 
ment  as  may  be  necessary  in  the  trial.       Wilkin  v.   Rred,  15  CB, 
existing  suit  to  cause  the  real  ques-  145. 
tion    in   controversy   between   the 
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1859. 
Court  of  Exchequer,  Westminster,  coram  Pollock,  C.  B.        \^*^*s 

CROXON  AND  OTHERS  V.  MOSS  AND  OTHERS. 
np  Hilary  Term. 

X ROVER    and   detinue    for   a    railway   debenture    for  whereacor- 

&  000/  respondence  as 

*,vuu«.  to  the  conver_ 

Pleas:  Not  guilty  and  non  detinet.  sionofaraii- 

way  debenture, 

Bovill,  Tomlinson,  and  Phipson  for  the  plaintiffe.  W*}>le  in  J 

•*  r  London,  had 

Sir  F.  Kelly  and  Mellish  for  the  defendants.  been  carriedu 

9  m       on  between  the 

The  case  was  tried  before  Pollock,  C.  B.,  at  the  Mid-  owner,  the 
dlesex  Sittings  after  Michaelmas  Term,  1859,  when  the  his  brother,  a 
facts  appeared  as  follows  :-  S&iaSU. 

In  June,  1857,  the  plaintiff  (who  lived  at  Oswestry)  was  broker,  in  the 
the  owner  of  a  railway  debenture  for  4,000/.  of  the  Eastern  name,  and  the 
Counties  Railway  Company,  due  and  payable  on  the  15th  been'remitted 
July,  1857,  at  Glyn's  banking-house  in  London.  hfsPbrotber  l° 

The  defendants  were  bankers  at  Liverpool,  where  one  get  it  cashed, 
Davis  carried  on  business  as  Davis  and  Co.  as  a  stock  into  the  hands 
and  share-broker,  the  plaintiff's  brother,  Edward  Croxon,  ^y1*/1^ 
being  clerk  to  Davis,  and,  not  being  a  member  of  the  Stock  stock-broker, 

_      f  .     .?  was  by  him 

Exchange,  was  not  competent  in  his  own  name  to  carry  on  presented  to 
business  as  a  broker ;  and  a  commission  would  only  be  bankersln*0  ** 
payable  to  the  stock-broker  who  made  the  transfer.  Liverpool,  who 

1    J  cashed  it  (less 

Before  the  debenture  became  due  correspondence  took  the  discount), 
place  between  the  plaintiff  and  his  brother,  as  to  a  re-in-  by  the  plaintiff 
vestment  of  the  money  in  the  same  or  another  Company  [heiJockXoker 
at  the  same  rate  of  interest.  having  failed : 

mi  i  i  i   •     «m  — Held,  that  it 

1  he  correspondence  on  the   part  of  the  plaintiff   was  was  a  question 
entirely  with  the  Company,  and  his  brother,  and  not  at  all  ?uryCwhether 
with  Davis ;  but  his  brother  wrote  to  the  Railway  Company  the  defendant* 

.  were  authorized 

in  the  name  of  Davis  and  Co.,  and,  as  will  be  seen,  the  to  cash  it. 
Company  wrote  to  the  plaintiff,  alluding  to  letters,  as  re- 
ceived by  them  from  Davis,  as  to  which,  however,  the 
plaintiff,  being  cross-examined,  swore  that  though  he  knew 
the  matter  was  being  carried  on  in  the  name  of  Davis, 
he  did  not  know  that  Davis  bad  any  concern  in  it. 
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On  the  1st  June,  1857,  a  letter  in  the  name  of 
Davis  and  Co.  was  written  to  the  North-Eastern  Railway 
Company  in  these  terms  : — "  We  are  in  a  position  to  renew 
the  bond  for  three  years,  at  five  per  cent  interest,  and 
one  quarter  commission  to  us."'  To  this  the  secretary 
replied,  by  a  letter  addressed  to  Davis  and  Co.,  to  the  effect 
that  four  and  three  quarters  per  cent,  was  their  maximum 
rate  of  interest, "  and  as  to  your  claim  for  commission,  we 
never  allow  it  for  renewal  of  loans."  This  was  communi- 
cated to  the  plaintiff  by  a  private  letter  from  his  brother, 
who  asked,  "Shall  I  offer  it  to  the  Great  Western  at  five 
per  cent.  ?  "  To  this  the  plaintiff  replied,  "  If  you  think 
there  is  any  probability  of  their  doing  it,  you  can  try  the 
effect  of  a  letter  to  the  secretary,  &c."  On  the  6th 
June,  1857,  a  letter  in  the  name  of  Davis  and  Co.,  was 
then  written  to  the  Great  Western  Railway  Company,  who 
replied  in  a  letter  addressed  to  Davis  and  Co.,  and  assent- 
ing to  the  offer.  A  copy  of  this  was  communicated  to  the 
plaintiff  by  his  brother,  in  a  private  letter  from  himself. 
And  on  the  10th  June  the  plaintiff  replied  to  him  thus  : — 
"  Arrange  with  the  Great  Western,  &c,  &c ,  you  can  ex- 
plain that  the  4,000/.  i6  payable  on  the  15th,  &cM  &c." 
There  had  been  another  similar  offer  in  the  letters  from 
Davis  and  Co.  as  to  another  sum  of  money :  and  this  also 
having  been  assented  to  on  the  12th,  the  secretary  of  the 
Great  Western  Company  sent  Davis  and  Co.  an  order  on 
Glyn  and  Co.,  their  bankers,  to  receive  that  sum.  On  the 
13th  June  this  was  acknowledged  in  a  letter  from  Davis 
and  Co.  ending  thus  :  u  We  can  now  let  you  have  4,000/., 
at  five  per  cent.,  payable  about  the  15th  next  month,  and 
a  quarter  per  cent,  commission  to  us."  On  the  15th  June 
the  Great  Western  Company  wrote  to  Davis  and  Co. 
agreeing  to  this  :  and  this  was  at  once  communicated  to  the 
plaintiff  and  his  brother,  as  before,  in  a  private  letter 
ending  thus:  "The  parties  named  in  the  debenture  will 
have  to  sign  a  receipt  on  the  document  when  it  is  about 


SITTINGS-EXCHEQUER. 


541 


due.  You  can  send  it  to  me,  when  I  will  make  the  neces- 
sary money  exchange.*'  On  the  18th  June  the  plaintiff 
was  informed,  by  a  letter  from  the  secretary  of  the  North- 
Eastern  Railway  Company,  that  the  debenture  would  be 
paid  on  the  15th  July,  "  if  presented  at  Glyn's,  with  a 
receipt  in  the  subjoined  form  indorsed  thereon."  The  form 
subjoined  was  as  follows  : — 

"  Form  of  Receipt  to  be  indorsed  on  t/ie  Bond  and  signed  by 

the  Mortgagee. 

"  Received  this  day  of  1859,  of  the 

North-Eastern  Railway  Company,  the  within-mentioned 
principal  sum  of  £  ,  and  I  do  hereby  acknowledge 

to  have  received  all  interest  due  thereon." 

(When  taken  by  the  defendant  the  debenture  was  in- 
dorsed with  such  a  receipt  signed  by  the  plaintiff.) 

The  plaintiff,  on  the  23rd  June,  wrote  to  hfe  brother : 
"  1  have  had  a  letter  from  the  Company  that  the  4,000/.  will 
be  paid  at  Glyn's,  on  the  debenture  being  presented  there, 
with  receipt  indorsed.  Shall  I  send  the  debenture  with  the 
receipt  indorsed  to  you,  or  how  ?" 

The  plaintiff's  brother  wrote  back :  "  You  had  better 
send  it  to  me,  or  the  Great  Western  Railway  Company 
may  do  me  out  of  my  commission." 

For  the  brother  to  secure  this  commission,  however,  it 
was  necessary  for  the  reason  already  stated,  (he  not  being  a 
broker,)  that  the  transfer  should  take  place  in  the  name  of 
Davis.  The  plaintiff,  on  the  11th  July,  sent  the  debenture 
to  his  brother  at  Davis's  with  a  receipt  indorsed  in  the 
form  before  mentioned,  being  inclosed  in  a  private  letter  to 
his  brother. 

On  the  13th  July  the  plaintiff's  brother  acknowledged 
the  receipt  of  the  debenture  in  a  private  letter  to  the  plain- 
tiff, in  which  he  said  "it  will  be  attended  to." 

On  the  15th  July,  the  day  before  the  debenture  was  due, 
Davis  wrote  to  the  North-Eastern  Railway  Company  to 
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know  where  it  was  to  be  presented,  and  tbey  telegraphed 
"  present  at  Glyn's."  On  the  16th  July  it  wms  taken  to  the 
defendants  by  a  clerk  of  Davis's  (not  the  plaintiff's  brother, 
but  another),  and  being  shown  to  them  with  the  telegraphic 
message,  they  were  asked  to  "  cash"  it :  and  tbey  agreed 
to  do  so  for  5/.,  one  eighth  per  cent  commission.  And 
they  accordingly  paid  Davis  on  that  day  the  amount  due 
upon  it  (less  5/.)  on  a  cheque  drawn  on  them,  signed 
"  Davis  and  Co."— "  Pay  4,000/.  to  me  or  bearer."  The 
debenture  was  then  handed  to  the  defendants,  who  sent  it 
to  their  agents,  Barclay  and  Co. ,  in  London,  and  through 
them  received  the  amount  from  Glyn's;  they  handing 
Glyn's  the  debenture,  and  being  credited  in  account  for 
4,000/.  Davis  then  remitted  1 ,000/.  to  Glyn's,  to  be  placed 
to  the  credit  of  the  Great  Western  Railway  Company,  on 
account  of  the  proposed  debenture,  but  he  paid  no  more. 
The  plaintiff  and  his  brother  were  not  aware  of  this  until 
August,  when  Davis  died  insolvent  Had  the  transaction 
been  completed,  according  to  the  intention  of  the  plaintiff, 
they  would  have  simply  transferred  the  amount  to  the 
credit  of  that  Company :  from  whom  the  plaintiffs,  through 
Davis,  would  have  received  their  debenture.  In  September 
the  debenture  was  demanded  of  the  defendants  on  behalf 
of  the  plaintiffs,  who  then  disavowed  any  authority  to 
Davis.  The  defendants  declared  that  they  had  paid  it  in  the 
regular  course  of  business,  and  denied  any  liability.  The 
plaintiffs  claimed  the  amount  of  the  debenture,  except  the 
1 ,000/.  received  by  the  Great  Western  Company. 

The  plaintiff  was  called,  and  swore  that  he  did  not  know 
that  the  business  was  being  carried  on  by  Davis  and  Co. : 
that  he  had  in  May  verbally  instructed  his  brother  to  see 
to  the  re-investment  of  the  money ;  and  that  on  the  6th 
July,  knowing  that  Glyn  and  Co.  were  the  bankers  of  both 
Companies,  he  told  his  brother  (byword  of  mouth)  that  all 
he  would  have  to  do  would  be  to  transmit  the  debenture  to 
Glyn's,   with  directions  to  pay  the  money  to  the  Great 
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Western  Company,  and  that  this  was  the  only  instruction 
he  gave  him  about  it.  He  further  stated,  on  cross-exami- 
nation, that  though  he  knew  his  brother  was  not  in 
business  on  his  own  account,  his  impression  was  that  he  was 
allowed  to  transact  business  for  his  own  relations.  The 
plaintiffs  brother  was  called,  and  confirmed  his  evidence 
as  to  the  instructions  he  received,  and  stated  that  he  gave 
the  debenture  to  Davis,  and  told  him  to  send  it  up  to  Glyn 
and  Co.,  (which  Davis  promised  to  do,)  and  that  he  had 
heard  nothing  more  about  it  until  towards  the  end  of  the 
month :  and  that  he  was  not  aware,  until  after  Davis's  death, 
that  the  debenture  had  not  been  sent  to  Glyn's. 

There  was  some  little  discrepancy  between  the  evidence 
of  the  clerk  of  Davis,  who  took  the  debenture  to  the  de- 
fendants, and  the  defendants'  clerk  who  received  it,  as  to 
the  precise  terms  employed  by  the  former ;  whether  it  was 
that  he  asked  that  it  should  be"  cashed"  or  " discounted," 
or  paid  and  transmitted  to  Glyn's.  One  of  the  defendants 
was  called,  and  stated  that  their  charge  for  commission 
would  have  been  the  same,  had  they  waited  to  hear  that  the 
debenture  was  paid  in  London  before  themselves  paying 
for  it ;  but  that,  where  they  knew  the  person,  they  gave  the 
money  at  once.  As  already  stated  Davis  banked  with  them, 
and  most  of  the  money  (less  the  1,000/.  remitted  to  the 
Great  Western  Company)  had  been  placed  to  his  credit  in 
their  account. 

On  the  part  of  the  defendants  it  was  contended  that  there 
was  an  implied  authority  to  him  to  deal  with  the  debenture 
as  he  had  done. 

The  Lord  Chief  Baron  was  of  opinion,  that,  as  the 
instrument  was  not  negotiable  nor  payable  to  bearer,  and 
there  was  no  authority  from  the  plaintiff  to  Davis,  the 
latter  had  no  authority  to  receive  the  money,  but  reserved  the 
point,  and  directed  the  verdict  formally  to  be  entered  for 
the  plaintiffs,  for  the  balance  of  the  amount  of  the  deben- 
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ture  3,000/.,  and  it  was  taken  with  interest ;  the  plaintiff 
claiming  it,  the  defeudant  disputing  the  claim ;  and  the 
point  being  reserved,  neither  party  asking  that  it  should 
be  submitted  to  the  jury. 

Verdict  for  the  plaintiff,  3,000/.  (a). 


{a)  Sir  F.  Kelly,  on  the  part 
of  the  defendant,  obtained  a  rule 
nisi  to  set  aside  the  verdict  on  the 
ground  that  it  was  not  proved  that 
the  defendant  converted  the  deben- 
ture to  his  own  use,  or  that  he  de- 
tained the  plaintiffs*  debenture ;  or 
had  received  money  to  the  use  of 
the  plaintiffs,  and  also  as  to  in- 
terest.   Against  this  rule, cause  was 


shown  by  Bovill  and  Tomlinson 
and  the  Court  came  to  the  con- 
clusion that  it  was  a  question  of 
fact  whether  the  debenture  wa$  put 
into  the  hands  of  Davis  by  the 
plaintiff  or  with  hie  authority  ;  and 
ultimately,  the  evidence  on  that 
point  not  being  satisfactory,  ordered 
a  new  trial :  but  the  case  was 
settled. 


1861. 
Trinity  Term. 

A  foreman, 
having  bid  at 
an  auction  for 
a  large  quan- 
tity of  hay.  &c 
carried  away 
by  his  master's 
carts ;  but  his 
own  name 
being  given  to 
and  taken  down 
by  the  clerk  :— 
Held,  that  the 
question  was 
whether  he 
authorized  the 
auctioneer  to 
set  his  name 
down  as  bidder, 
or  whether  the 
auctioneer  did 
not  know  he 
was  only  a  ser- 
vant, and  un- 
derstand that 
he  was  bidding 
for  his  master. 


Coram  Bramwett,  B. 
WILLIAMSON  v.  BARTON. 

Action  for  goods  sold. 

Plea :  never  indebted. 

Knowles  and  Milward  for  the  plaintiff. 

Huddleston  and  Garth  for  the  defendant. 

The  plaintiff  had  some  hay  and  straw  put  up  for  auction, 
and  the  auctioneer  set  forth  the  usual  conditions  inter 
alia,  that  the  highest  bidder  should  be  the  purchaser,  that 
the  goods  should  be  removed  in  a  certain  time  or  re-sold,  and 
that  each  lot  should  be  considered  as  delivered  on  being 
knocked  down,  and  on  the  conditions  being  complied  with. 

The  defendant,  who  was  in  the  service  of  one  Smith,  a 
large  contractor,  as  foreman,  attended  at  the  auction,  and 
bid  for  a  quantity  of  hay  and  straw,  to  the  amount  of  1202. 
The  auctioneer's  clerk  asked  his  name,  and  put  it  down  as 
the  bidder. 

The  hay  and  straw  were  taken  away  by  Smith's  carts, 
and  consumed  by  his  horses. 
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Smith  had  died,  and  the  present  action  was  brought.  ,8r>1- 

The  auctioneer  was  called  on  the  part  of  the  plaintiff,    Williamson 
and  admitted  that  he  knew  that  defendant  was  in  the  service      _   v- 

Barton. 

of  Smith,  but  it  was  ambiguous  whether  he  meant  that  he 
had  known  this  at  the  time  of  the  sale.  On  the  other  hand, 
he  had  not  denied  that  he  had  known  it.  He  did  not  deny 
that  when  he  applied  to  the  defendant  for  payment  some 
months  afterwards,  and  after  Smith's  death,  the  defendant 
said  that  he  was  not  the  real  purchaser,  and  that  Smith  was. 
He  further  admitted  that  some  year  or  two  before  he  had 
sold  Smith  some  stone  through  defendant. 

The  defendant  was  called,  and  did  not  deny  that  he 
knew  his  name  was  put  down,  nor  did  he  state  that  he  had 
said  to  the  auctioneer  at  the  time  that  he  was  not  the  real 
buyer,  but  that  Smith  was. 

Bramwbll,  B.  (to  the  jury). — Did  the  defendant  autho- 
rize the  auctioneer  to  put  down  his  name  as  bidder?  and 
was  he  the  real  buyer  ?  With  that  view  consider  whether 
the  auctioneer  knew  that  he  was  foreman  of  Smith,  and 
whether  he  might  have  reasonably  understood  that  he 
was  bidding  for  Smith  ?  Even  if  there  were  an  original 
contract  with  Barton,  was  there  a  subsequent  implied 
contract  with  Smith,  arising  out  of  the  delivery  of  the 
goods  to  and  acceptance  by  him,  with  the  knowledge  of 
both  parties?  In  either  of  these  views  find  for  the 
defendant. 

Verdict  for  the  defendant  (a). 

(a)  Knowles  got  a  rule,  which  a  re-sale  to  defendant,  see  Lomond 

was    argued   M.  T.      See   Hold-  v.    Devalle,  9  Q.  B.   Rep.   1030. 

sitgv.  Elliott,  29  L.  J.,  Ex.  134;  That  a  person  leading  another  to 

Boulton  v.   Jones,  27  Ibid.   117.  suppose  he  is  the  purchaser  is  so, 

That  an  action  for  the  price  would  see  Cornish  v.  Abington,  28  L.  J., 

not  have  lain  against  Smith  after  Ex.  262. 
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Hilary  Term. 

In  an  action 
for  falsely 
representing 
that  a  good 
living  might  be 
got  at  a  certain 
public-house ; 
evidence  that, 
a  year  or  two 
before  plaintiff 
took  to  it,  some 
one  else  found 
it  impossible  to 
gets  living:— 
Held,  admis- 
sible, the  cha- 
racter of  the 
house  not 
having  since 
changed. 


Coram  BramweU,  B* 
PENN  v.  STEADMAN. 

ACTION  for  fake  representation,  as  to  the  value  of  a 
public-house,  that  it  was  a  boose  where  a  good  living  could 
be  got,  and  was  doing  so  much  a  month. 

Plea :  not  guilty. 

In  the  course  of  the  proof  of  plaintiff's  case,  it  was  pro- 
posed to  call  one  Jones,  who  had  kept  the  house  for  a 
year,  1858 — 59,  to  prove  that  he  could  not  get  a  living 
in  it. 

This  was  objected  to. 

Bramwkll,  B. — There  must  be  soms  evidence  that  the 
condition  of  the  house  has  not  changed  since  Jones  had 
it,  and  then  his  account  of  it  will  be  good  evidence  to 
falsify  part  of  the  representation  made,  viz.,  that  a  good 
living  could  be  got  at  the  house. 

Pigott,  Serjt.,  and  T.  Atkinson,  for  the  plaintiff. 

Parry,  Serjt,  Hance,  and  Houard,  for  the  defendant 

Verdict  for  the  plaintiff. 


Coram  Martin,  B. 
Tri*UyT*rm.  HUMPHREYS  v.  DUDDING. 

cVa^ument    DECLARATION  for  commission  payable  by  the  de- 
by  a  party  does  fend  ant  to  the  plaintiff  upon  the  purchase  by  the  plaintiff. 

DOt  shut  out  a  tiirri/jri  ri 

stamp  objec-      on  behalf  of  the  defendant,  of  the  advowson  of  a  certain 

rectory  in  the  county  of  Lincoln. 
Plea :  never  indebted. 

Lush,  Q.C.  and  H.  T.  Cole  for  the  plaintiff. 

Flowers  and  Bristowe  for  the  defendant. 
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On  behalf  of  the  plaintiff  it  was  proved  that  he  was  a        1861. 
person  carrying  on  the  business  of  clerical  agent  in  Saville      V^N^^/ 
Row,  where  he  was  called  upon  by  the  defendant  in  re-  v. 

ference  to  an  advertisement  of  an  advowson  that  he  had  DuDDIMO- 
for  sale.  The  plaintiff  gave  the  defendant  a  printed  list 
of  the  advowsons  that  he  bad  for  sale,  upon  which  was 
printed  the  plaintiff's  terms,  viz,,  that  he  was  to  be  paid  a 
commission  of  one  and  a  half  per  cent,  by  both  buyer  and 
seller,  but  he  did  not  call  the  defendant's  attention  to  these 
terms.  The  negotiation  proceeded,  and  ultimately  the 
defendant  offered,  by  letter,  the  sum  of  11,000/.  for  the 
advowson,  this  offer  the  plaintiff  accepted  on  behalf  of  the 
vendor. 

At  the  close  of  the  plaintiff's  case  the  defendant's  coun- 
sel felt  bound  to  admit  that  the  sale  had  actually  taken 
place,  but 

Martin,  B.,  said : — It  was  formerly  the  practice  for  a 
judge  at  Nisi  Prius,  not  to  inquire  into  matters  which  were 
admitted  on  both  sides,  but  I  know  Lord  Campbell  has 
decided  such  a  course  to  be  wrong.  I  must  therefore  have 
the  fact  of  the  sale  proved  in  the  regular  way  before  the 
plaintiff  can  be  entitled  to  claim  his  commission  from  the 
defendant. 

Lush,  Q.C. — That  being  so,  I  must  put  in  the  letter 
constituting  the  agreement,  and  pay  the  stamp  duty  and 
penalty. 

Martin,  B. — Certainly,  I  am  bound,  sitting  here,  to  see 
that  the  Queen's  revenue  is  not  defrauded. 

The  letter  was  then  put  in  and  read,  and  the  plaintiff 
had  a  verdict  for  the  whole  amount  claimed. 
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1361. 

Coram  Martin,  B. 

-ifttr  SUN  LEY  AND  ANOTHER  r.  CUNARD  AND  OTHERS. 

Trinity  TYra.        . 

Itisforihe  ACTION  by  the  plaiutiffs  as  indorsees  of  a  bill  of  ex- 
intent  Mjmtnt  change  for  550/.  against  the  defendants  as  drawers.  The 
been madebr  defendants  severed  in  pleading.  Cunard,  among  other 
t^J^hUh^  p'ea^t  denying  thatrthe  bill  was  drawn 'for  partnership 
not  with  such  purposes.  The  other  defendants  denied  the  indorsement, 
in*  as  to  keep*  ai|d  also  pleaded  that,  before  the  indorsement  to  plain- 
tilItVo?£e'  tifl*>  Lamb>  the  *«*ptor,  paid  the  bill  to  the  Bank  of 
drawer  to  him.    London,  the  then  holders. 

It  appeared  that  in  April,  I860,  Arrowsmith,  one  of  the 
partners  in  the  firm  of  Cunard  and  Co.,  had  entered  into  a 
speculation  with  Lamb,  the  acceptor,  for  the  exportation 
and  sale  of  10.000  muskets  to  die  Garibaldians  at  Naples. 
The  muskets  were  shipped  and  sold,  and  a  bill  was  drawn 
by  Arrowsmith,  in  the  names  of  Cunard  and  Co.,  upon 
Lamb,  and  accepted  by  him.  to  proride  for  the  freight,  in- 
surance. &c.  of  the  muskets.  After  several  renewals  (of 
which  the  bill  in  question  was  one>.  it  became  necessary  to 
provide  for  payment  of  the  bill  for  550/.  That  bill  was 
then  in  the  h.uxis  of  the  Bank  of  Loudon,  and  Lamb  con- 
sul U\l  SunVy.  one  of  :he  plaintiffs  as  to  the  best  mode  of 
d^lnv  vith  iu  $un<cv.  at  Lamb's  instance,  called  on 
Arr\M»$n;::h.  and  nof  bei:^  ab'.e  to  get  him  to  provide  for 
the  hill.  Sur.ley  and  Lamb  proceeded  together  to  the  Bank 
of  l-or.dor..  Thev  there  saw  the  manager  of  the  bank, 
and  >uniey  paxi  the  amour.:,  and  obtained  possession  of 
the  bill,  the  bank  acr«::^:  to  indorse,  bet  to  prevent  their 
Kabuitv.  w^h  the  aiditioc  of  ;he  words  "sans  SKOursJ" 
If  was  now  cor.teadec  km  the  defendants,  that  SunWy 
haTiri^  jvaxi  the  Nl.  for  I  AEib.  :i>e  aoreptor.  the  ball  cook) 
roc  Kc  su?v2  ;::\>r.  bu:  «-as  de^rc:.  Or*  tbe  ccier  hand  it 
•-as  oonier^devi  :ha:  Sv.r.j* \ .  by  soris  ftayraecv.  had  per- 
ehaM*3  ihe  bii:  of  ;Sf  bar.k  trc  >:«vii    «  :Seir  shoes* 
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and  Others. 


Martin,  B.,  told  the  jury  that  it  was  entirely  a  question 
for  them  with  what  intention  the  bill  had  been  paid  by 
Sunley.     If  they  thought  that  the  arrangement  was,  that    and  Another 
the  bill  should  be  kept  alive,  so  that  Sunley  might  sue  upon       Cun'ard 
it,  he  was  now  entitled  to  recover. 

The  jury  found  a  verdict  for  the  plaintiff. 

Hogyins,  Q.C.,  and  B.  C.  Robinson,  for  the  plaintiff's. 

Honyman   and    Wathyn    Williams,   for  the   defendant 
Cunard. 

M.  Chambers,  Q.C.,  and  Stammers,  for  the  other  de- 
fendants. 


Coram  Martin,  B. 
CHARLTON  and  another  v.  ALLEN. 

X  H  IS  was  an  action  for  goods  sold  and  delivered. 
Plea :  never  indebted. 

C  Pollock  for  the  plaintiffs. 

Knowles  for  the  defendant. 


Trinity  Term. 

In  an  action 
for  the  price  of 
goods  sold,  the 
question  being 
on  whose  credit 
they  were  sup- 
plied, and  the 


The  plaintiffs,  Charlton  and  Thomas  Allen,  in  February,  *£J^%  books 
1856,  were  in  partnership  as  upholsterers,  and  the  goods  *? in*  d0"0^1, 

.  r  v  >  &  tne  question  is 

were  supplied  at  that  time  to  Charles  Allen,  the  son  of  the  for  the  jury, 
co-plaintiff  Tliomas  Allen,  in  whose  name  the  present  action 
was  brought  by  the  other  plaintiff. 

The  question  in  the  cause  was,  whether  the  goods  had 
been  supplied  to  the  credit  of  the  son  or  the  father. 

The  order-book — the  book  in  which  the  goods  were 
first  entered — was  not  produced.  The  men  who  took  the 
goods  out  of  stock  and  who  loaded  them  to  the  son  were 
absent.  The  carman  who  delivered  them  at  his  house 
could  have  proved  such  delivery,  but  that  was  admitted. 

In  February,  1860,  the  plaintiffs  dissolved  partnership, 
and  the  estate  and  effects  were    taken  by  the   plaintiff 
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1861.        Charlton  at  a  valuation,  which  did  not  include  this  item. 
Jt^*  An  account  of  it  was  sent  to  the  co-plaintiff,  and  he  said 

Charlton  r  * 

and  Another    he  would  be  answerable  for  it. 
Alls*.  In  March  this  action  was  brought  against  his  son* 

In  the  ledger  the  item  was  entered  thus:  "Mr.  Allen 
(Charles  Allen);"  but  the  ledger  clerk,  who  was  called  to 
prove  the  entry,  said  that  the  father,  Thomas  Allen,  had 
remonstrated  with  him  about  the  entry,  and  said  it  was 
one  which  he  had  done  wrong  to  make. 

And  in  the  goods  journal  it  was  entered  to  Mr.  Thomas 
Allen.  The  books  were  produced  in  Court.  In  the 
partnership  ledger  it  was  entered  "  Mr.  (Thomas)  Allen.9' 

In  the  goods  account,  which  was  posted  from  the 
journal,  it  was  entered  thus  : — 

"  To  goods,  293//' 

The  plaintiff  Charlton  relied  chiefly  on  the  fact,  that,  io 
the  private  ledger  of  the  partners,  the  item  did  not  appear 
as  a  debt  to  his  partner ;  but — 

Martin,  B. — The  contemporaneous  entry  shows  that 
Charles  Allen  was  not  debtor. 

The  clerk  who  kept  the  ledger  was  called,  and  said  he 
made  it  up  from  the  journal. 

The  journal  being  produced,  the  item  appeared  entered 
to  "  Allen,"  as  debtor ;  the  word  "  Charles"  being  written 
after,  thus : — 

"  Allen  (Charles),  Dr.  293/." 

There  was  no  account  in  the  ledger  with  Charles 
Allen. 

Knowles,  for  the  defendant,  submitted  that  there  was  no 
case. 

Martin,  6. — I  cannot  say  that;  for  entries  in  trade  books 
are  not  like  documents  which  a  judge  is  to  construe;  but 
are  to  be  looked  at  with  all  the  other  evidence  in  the  case. 
The  entry  in  the  journal  is  ambiguous ;  the  word  u  Charles" 
may  have  been  put  in  after  "  Allen"  merely  as  a  memo- 
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randum  to  mark  where  the  goods  had    been  delivered.  1861. 

But  that  is  for  the  jury,  as  it  is  a  doubtful  entry.  Charlton 

The  defendant  and  his  father  the  co-plaintiff  were  then  and  Another 

called.  Allen. 

Verdict  for  the  defendant. 


MIDLAND  CIRCUITS). 

Leicester,  coram  Crompton,  J. 
MORRIS  v.  MILLER. 

— .  Spring  Auizet. 

JLHIS  was  an  action  upon  a  promissory  note,  of  which  In  an  action 

.      „  ..       .        .  upon  a  promis- 

the  following  IS  a  Copy  : —  gory  note,  to 

«  Nottingham,  4th  Dec.  1868.      "»*£& 

"  We  promise  to  pay  to  Mr.  John  Woodroffe  Morris,  on  g1"^ ^ehe 
demand,  the  sum  of  one  hundred  pounds,  bearing  interest  the  note,  leave 

.  was  given  to 

at  five  per  cent,  from  the  8th  day  of  January,  1858.  amend  the 

"  John  Miller        plea<*ing».  upon 

j  onn  m uier.      the  mornillg  of 
"  Joseph  Freestone  Miller.  the  trial,  by 

*  ,  adding  an 

"  Mary  Miller.        equitable  plea, 

it  ^IHft"  that  the  de- 

Xlw.  fendant  signed 

The  defendant,  Joseph  Freestone  Miller,  pleaded  that  witness  only, 
he  did  not  make  the  note.  %%£  M  a 

At  the  opening  of  the  Court, 

Hayes,  Serjt.  (O'Brien  with  him),  for  the  defendant, 
applied  for  leave  to  amend  the  record,  by  adding  an 
equitable  plea  that  the  defendant  signed  the  note  as  a 
witness  and  not  as  a  maker. 

Macaulay  (Merewether  with  him),  for  the  plaintiff,  ob- 
jected.— It  is  now  too  late  to  make  the  proposed  amend- 
ment. The  cause  stands  third  on  the  cause  list ;  and,  as  the 
two  first  causes  involve  the  same  issue,  and  the  second  will 

(a)  Reported  by  L.  Cave,  Esq. 
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1861.  follow  the  result  of  the  first,  this  cause,  in  point  of  fact,  is 
the  next  that  will  be  tried.  Moreover,  the  defendant  stated 
to  the  plaintiff's  attorney,  so  long  ago  as  the  23rd  of  last 
October,  that  he  only  signed  the  note  as  a  witness.  There 
has  therefore  been  plenty  of  time  for  the  defendant  to 
have  pleaded  this  defence  before ;  and  an  amendment  now 
would  be  unfair  to  the  plaintiff,  and  ought  not  to  be 
allowed. 

Crompton,  J. —  I  think  I  ought  not  to  allow  the  amend- 
ment, without  the  strongest  affidavits  of  the  truth  of  the 
matter  proposed  to  be  pleaded.  It  is  inconvenient  to  make 
the  amendment  now ;  and  possibly  the  plaintiff  is  unpre- 
pared to  try  the  issue  sought  to  be  imposed  upon  him  at 
the  last  moment 

Hayes,  Serjt. — The  course  now  taken  has  been  adopted 
because  it  was  conceived  that  it  would  be  a  saving  of 
expense.  The  plaintiff  is  perfectly  aware  of  the  proposed 
defence,  which  indeed  has  been  insisted  upon  by  the  de- 
fendant from  the  very  first,  and  is  perfectly  prepared  to 
try  that  issue. 

Crompton,  J.— Would  it  not  be  better  to  refer  the 
matter  to  some  competent  person,  who  should  have  power 
to  decide  all  questions  both  of  law  and  fact  ? 

Macaulay. — The  plaintiff  would  prefer  to  take  the  opi- 
nion of  a  jury. 

Crompton,  J. — Then  I  shall  allow  the  amendment 

Order  accordingly. 
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1861. 
Nottingham,  coram  Cramp  ton,  J. 

REG1NA  v.  WILLIAM  TA1T. 

j-m-y  Spring  Assizes. 

IHE  prisoner  had  been  committed    for   trial  at   these  Where  in  a 
assizes,  upon  a  charge  of  having  uttered  a  forged  bill  of  a'witnes^for 
exchange.  *«  P™*cution 

°  is  so  ill  as  not 

Bristowe,  for  the  prosecution,  applied;  under  the  11  &  {J^i*^10 
12  Vict  c.  44,  s.  17  (a),  that  the  deposition  of  a  witness,  Jud&?  »»y.  a* 

his  discretion, 

named  Samuel  Is,  taken  before  the  magistrates  upon  the  permit  the  de- 
preliminary  investigation,  might  be  read  to  the  grand  jury,  read^the  * 
on  the  ground  that  the  witness  was  so  ill  as  not  to  be  able  {ujy>  VUll*;r  the 

&  11  &  12  Vict. 

to  travel.  c  4*,  s.  17,  or 

postpone  the 

Boden  (Huish  with  him),  for  the  prisoner,  objected. — It  t™*1  to  *)>• 

next  assizes. 

is  most  important  to  the  prisoner  that  this  witness  should 
be  subjected  to  cross-examination.  It  is  not  stated  that 
the  illness  is  more  than  temporary  ;  and,  if  the  trial  were 
to  be  postponed   to  the  next  assizes,  the  witness  would 

probably  be  able  to  appear. 

Crompton,  J. — I  am  of  opinion  that  the  act  is  not  im- 
perative in  all  cases,  and  that  I  have  a  discretion  either  to 
permit  the  deposition  to  be  read  or  to  postpone  the  trial. 
Let  the  recognizances  of  the  prosecutor  and  witnesses  be 
enlarged  ;  and  let  the  case  stand  over  to  the  next  assizes. 

Trial  postponed. 

(a)  That  section  (after  directing  been  so  taken  as  aforesaid  is  dead 

justices  to   take,    in   the   manner  or  so  ill  as  not  to  be  able  to  travel, 

therein  mentioned,  the  statement  and  if  also  it  be  proved  that  such 

on  oath  or  affirmation  of  the  wit-  deposition  was  taken  in  the  presence 

ne8ses  appearing  against  any  person  of  the  person  so  accused,  and  that 

charged  before  them  with   an  in-  he  or  his  counsel  or  attorney  had 

dictable  offence)  enacts    that,    if  full  opportunity  of  cross-examining 

afterwards,  upon  the  trial  of  the  the  witnesses,  then,  if  such  deposi- 

person    so    accused,    it    shall   be  tion  purport  to  be  signed  by  the 

proved  by  the  oath  or  allirmation  justices  by  or  before   whom   the 

of  any  credible  witness,  that  any  same  purport  to  have  been  taken, 

person  whose  deposition  shall  have  it  shall  be  lawful  to  read  such  de- 
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1861. 

Regina 

v. 

William 

Tait. 


position  as  evidence  in  such  prose- 
cution without  further  proof  thereof, 
utilessit  shall  be  proved  that  such  de- 
position was  not  in  fact  signed  by  the 
justice  purporting  to  sign  the  same. 
In  Reg.  v.  CUment*,  2  Den.  C.  C. 
251,  it  was  held  that  this  provision 
authorizes  the  reading  of  the  de- 


positions before  the  grand  jury  far 
the  purpose  of  finding  the  biD  at 
well  as  before  the  petty  jury  at  the 
trial.  But  they  cannot  be  read 
before  the  grand  jury  without 
medical  evidence  of  tho  ■Uncart 
illness.  Reg.  v.  PkUlipt,  1  F.  &  F. 
105. 


Spring  Aisizt*. 

The  prisoners 
were  indicted 
for  forging  a 
bill  of  ex- 
change.   The 
bill  purported 
to  be  accepted 
by  one  George 
Smith,  and  was 
directed  to 
George  Smith, 
draper,  Bir- 


Caram  Cockburn,  C.J. 
REGINA  v.  ROBERT  WHITE  aicd  JOHN  DAVIS. 

JLHE  prisoners  were  indicted  For  forging  a  bill  of  ex- 
change, of  which  the  following  is  a  copy : —  (a) 

.  r«  Nottingham,  June  13,  1860. 


£23 


a 


a 


White,  Brothers. 


3*.  W.  _ 

Three  l§on|ji8^jftej5date  pay  to  our  order  the  sum 
mingham.  The  of  Twenty-thr&  pSunif  tfyee  shillings,  value  received. 

direction  was  \J     O        ^     fc 

in  the  hand-  «  Mr.  Geor»  Shi  tit    J{ 

writing  of  the  JWaL   *     3    ^ 

prisonerWhite,  Mrafgr,  g      r 

but  the  accept-  EirMiv&a m." 

ance  was  not.  ^i     Ja     *^ 

George  Smith,  3 

Birmmgh'am,  («)  The  ParU  in  italic8»  with  tl,e 

proved  that  the  exception   of  the   words  "  George 

acceptance  was  Smith"  at  the  end  of  the  acceptance, 
not  his ;  that  .         ,      .       .      .       . 

he  had  made       WCTe  P">ved   *°  "»  in   the  hand* 
personal  in-        writing    of    the    prisoner  White, 
quiries  and 
consulted  a 

directory,  and  could  not  discover  that  there  was  any  other  George  Smith,  a  draper,  at  Bir- 
mingham. Letters  were  produced  from  White  to  Davis,  in  which  the  former  requested  the 
latter  to  get  him  blank  bills  signed  by  men  of  straw  : — Held,  first,  that  there  was  evidence 
to  go  to  the  jury  that  the  George  Smith  who  was  called  was  the  only  draper  of  that  name  in 
Birmingham  ;  second,  that  there  was  evidence  for  the  jury  that  the  name,  George  Smith,  in 
the  acceptance,  was  fictitious,  and  that  the  acceptance  was  not  the  genuine  acceptance  of  a 
man  of  straw  signing  his  real  name.  Quarre,  whether,  if  the  acceptance  had  been  the  genuine 
acceptance  of  a  man  of  straw,  the  directing  the  bill  to  George  Smith,  draper,  Birmingham, 
with  the  fraudulent  intention  of  inducing  those  to  whom  the  hill  was  indorsed  to  suppose 
that  the  acceptance  was  the  genuine  acceptance  of  the  last-named  George  Smith,  amounted 
to  a  forgery  of  the  acceptance. 


There  was  no  evidence  as  to  the 
handwriting  of  the  words  "  George 
Smith."  The  rest  of  the  bill  was 
printed. 
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There  was  a  second  count,  charging  the  prisoners  with 
uttering  the  said  bill,  knowing  it  to  be  forged. 

Boden  and  Bristowe  appeared  for  the  prosecution. 

Macaulay  and  Merewether  defended  White. 

O'Brien  defended  Davis. 

It  appeared  from  the  evidence,  that  White  was  in  busi- 
ness with  his  brothers,  as  lace  manufacturers,  under  the 
name  of  White,  Brothers,  and  that  Davis  was  a  commer- 
cial traveller  in  their  employment.  In  the  early  part 
of  1860,  Davis  received  from  White  the  following 
letter : — 

"  Dear  Sir, — We  dare  not  accept  your  kind  ofier,  as 
your  name  is  known  here.  You  could  do  us  a  great  ser- 
vice, if  you  could  get  us  a  lot  of  blank  3d.  and  6rf.  bill 
stamps  signed,  so  that  we  could  pay  them  away  occasionally. 
We  could  fill  up  the  amounts  to  suit  us.  Now  such  men 
as  which  your  samples  about  town  would  do  it  or  any 
friend,  because  we  never  let  them  go  back.  Our  name 
need  never  be  mentioned.  Mr.  Benson  has  accommodated 
us,  but  as  he  is  leaving  us  we  cannot  ask  him.  If  we  could 
work  about  2,000/.  in  this  way,  it  would  enable  us  to  give 
extended  credit  to  our  customers.  Now  if  you  can  manage 
this  department,  it  will  be  most  valuable,  and  no  risk  to 
yourself;  and  I  shall  be  at  home  to  see  all  right.  You 
can  buy  any  quantity  of  bill  stamps.  Send  them  all 
addressed  to  me  privately.     Destroy  this  note. 

"  Yours  faithfully, 

"  Robert  White." 

In  May,  1860,  Davis  received  other  letters  in  the  hand- 
writing of  White,  of  which  the  following  are  copies  : — 

"  Nottingham,  May  4th,  1860. 
"  Dear  Sir, — I  forwarded  account  to  you  to  bank.     I 
received  the  bill  all  right — do  very  well.     Let  me  have 
the  inclosed  done  the  first  opportunity — you  only  need  let 


1861. 


•Regina 

«. 

Robert 

White 

and 

John  Davis. 
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IH61.        theiu  hign  their  names  across.     1  can  make  them  payable 
^^^^^^j      nivself. 
Ktoi»A.  "Yours  truly, 

HoIi.»T  «  Robert  White." 

White 
«**  "  P.S.  I  prefer  the  printed  bills.     I  now  enclose  the 

John  Davis.  ■ 

plain  ones. 

"  Nottingham,  May  7th,  1860. 

"  Dear  Sir, — We  will  advise  you  for  Birmingham  next 
Monday.  The  bills  came  safe.  I  have  enclosed  you  a  lot 
When  you  get  hold  of  a  party,  let  him  indorse  about  six 
with  his  name,  and  another  party  six,  and  so  on. 

"  Yours  truly, 

•'  Robert  White." 

On  the  23rd  of  June,  the  bill,  the  subject  of  the  present 
indictment,  was  indorsed  by  the  prisoner  White  to  a  Mr. 
Whaley,  by  whom  it  was  paid  into  the  bank,  whence  it 
was  returned  dishonored.  Subsequently  on  being  charged 
with  forging  the  bill  in  question,  Davis  admitted  that  be 
had  got  it  signed  by  a  stranger,  and  produced  the  above 
letters  as  proving  his  innocence. 

A  Mr.  George  Smith,  a  draper,  at  Birmingham,  was 
called,  and  proved  that  the  words  "  George  Smith"  in  the 
acceptance  were  not  in  his  handwriting,  and  that  he  had 
made  inquiries  personally,  and  could  not  discover  any 
other  George  Smith,  a  draper,  in  Birmingham,  that  he  had 
also  searched  the  directory,  and  that  there  did  not  appear 
to  be  any  other  George  Smith,  a  draper,  in  Birmingham, 
from  that. 

Macaulay  submitted  that  there  was  no  case  to  go  to  the 
jury. — The  prisoner  is  indicted  for  forging  this  bill  of  ex- 
change. There  is  proof  that  the  words  "  George  Smith"  in 
theacceptance  are  not  in  the  handwriting  of  the  George 
Smith  who  has  been  called  ;  but  there  is  no  proof  that  they 
are  not  written  by  some  other  George  Smith,  or  that  the 
George  Smith  whose  name  is  written  across  the  bill  is  not  a 
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real  person.  From  the  letters  that  have  been  put  in  evidence 
it  would  appear  that  Davis  was  instructed  by  the  prisoner 
White  to  procure  genuine  written  acceptances,  the  accept- 
ances of  men  of  straw  signing  their  own  names.  If  Davis 
carried  out  these  instructions,  the  bills  in  question  would 
not  be  forgeries,  they  being  accepted  by  real  persons  in 
their  own  names.  If  the  signature  is  genuine,  it  is  no 
forgery  either  of  the  acceptance  or  of  the  bill  to  address  it 
to  some  person,  not  the  acceptor,  but  bearing  the  same 
name,  with  a  view  to  induce  others  to  suppose  that  the 
person  to  whom  it  is  addressed  is  the  acceptor.  Such  con- 
duct would  perhaps  amount  to  a  false  pretence,  but  could 
not  be  said  to  be  a  forgery  of  the  bill.  The  real  acceptor 
would  be  liable  upon  the  bill.  To  direct  a  bill  to 
Mr.  George  Smith,  draper,  Birmingham,  such  direction 
being  no  part  of  the  acceptance,  cannot  amount  to  a  forgery 
of  the  acceptance. 

He  also  submitted  that  there  was  no  sufficient  evidence 
that  the  acceptance  was  not  the  acceptance  of  another 
George  Smith,  a  draper  in  Birmingham.  Birmingham 
contained  250,000  inhabitants;  and  it  was  not  sufficient  for 
a  witness  to  say  that  he  had  made  personal  inquiries,  and 
examined  a  directory. 

Boden  contended  that  there  was  primd  facie  evidence 
that  the  signature  "  George  Smith,"  in  the  acceptance,  was 
altogether  fictitious,  and  was  not  the  real  name  of  the 
person  signing.  He  also  submitted  that,  assuming  the 
signature  to  be  genuine,  the  directing  the  bill  to  Mr.  George 
Smith,  draper,  Birmingham,  for  the  fraudulent  purpose  of 
inducing  others  to  believe  that  he  was  the  acceptor  of  the 
bill,  amounted  to  forgery.  In  Reg  v.  Blenkinsop  (a),  it  was 
held,  that  the  adding  of  a  false  address  to  the  name  of  the 
drawer  of  a  bill,  while  the  bill  was  in  the  course  of  comple- 


1861. 


Reoina 

V. 

Robert 
White 
and 
John  Davis. 


(a)  1  Den.  C.  C.  276. 


VOL.  II. 


P  P 


F.P. 
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1861.        tion,  in  order  to  make  the  acceptance  appear  to  be  that  of  a 
Reoima       different  existing  person,  was  a  forgery. 

Robbbt  Cockburn,  C.  J. — I  think  that  there  is  a  case  to  go  to  the 

Whi™  jury.  There  is  some  evidence  that  the  George  Smith  who 
John  Davh.  has  been  called  is  the  only  draper  of  that  name  living  in 
Birmingham.  If  there  is  another  George  Smith,  a  draper 
there,  he  might  have  been  called  as  a  witness  for  the 
prisoner.  I  am  also  of  opinion  that  there  is  some  evidence 
that  the  name  "George  Smith"  in  the  acceptance  was 
fictitious,  and  that  the  acceptance  was  not  the  genuine  ac- 
ceptance of  a  man  of  straw  signiug  his  real  name.  With 
regard  to  the  other  point  more  difficulty  may  arise  ;  and,  if 
the  jury  find  that  Davis  got  the  genuine  acceptance  of  a 
real  George  Smith,  and  that  White,  in  conjunction  with 
Davis,  converted  it  into  the  simulated  acceptance  of  another 
George  Smith,  a  draper  at  Birmingham,  with  the  fraudulent 
intention  of  inducing  those  to  whom  he  indorsed  the  bill  to 
suppose  that  it  was  the  genuine  acceptance  of  George 
Smith,  the  draper,  T  will  reserve  a  case. 

The  jury  found  that  the  prisoners  got  the  acceptance 
signed  in  the  name  of  George  Smith,  by  a  person  not  of 
the  name  of  George  Smith,  and  that  the  bill  was  filled  up 
by  White,  and  uttered  with  intent  to  make  it  appear  that 
the  signature  was  that  of  George  Smith,  draper,  Birming- 
ham. 

His  Lordship  directed  a  verdict  of  Guilty  to  be  entered. 
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Derby  t  coram  Crompton,  J. 
REGINA  v.  JOHN  BROWN. 

Spring  Jssines. 

JLHE  prisoner  was  indicted  for  forging  a  bank  note.    A  Q**re,  whe- 
second  count  charged  him  with  uttering  the  same,  well  trial' of  an  in- 
knowing  it  to  be  forged.  SS?£k 

Manson,  for  the  prosecution,  proposed  to  offer  evidence  ™ what  the*0* 
of  statements  made  by  the  prisoner,  as  to  other  bank  notes.  pn»oner  has 

.  .  "id  respecting 

supposed  to  have  been  the  subject  of  a  guilty  uttering  by  other  bank 

.  .  notes  is  admis- 

him.  ,ib)e. 

Cookers  cast 

Crompton,  J. — It  has  been  decided  that  such  statements  doubted  (a: 
are  not  admissible  in  evidence  (a). 

Manson  was  aware  that  it  had  been  so  held,  but  con- 
tended that  that  decision  was  not  founded  upon  a  correct 
principle,  and  asked  the  Court  to  overrule  it. 

Crompton,  J. — I  confess  that  I  entertain  doubts  upon 
the  subject ;  but  I  think  you  had  better  not  offer  the  evi- 
dence in  question.  I  do  not  see  the  force  of  the  reasoning 
upon  which  Cooke's  case  was  decided;  but  I  am  not  at 
present  prepared  to  overrule  it. 

Verdict,  Guilty. 


(a)  Reg.  v.  Cooke,  8  Car.  &  P. 
586.  [In  the  common  case  of 
uttering  forged  coin,  it  can  be 
shown  that  there  were  such  utter- 
ing* on  former  occasions,  as  evi- 
dence of  guilty  knowledge.  So  as 
to  receiving  of  stolen  goods  from 
the  same  party  on  other  occasions : 
otherwise  of  a  different  party  on  a 
subsequent  occasion.    Reg.  v.  Oddy, 


20  L.  J.,  M.  C.  198.  "  The  rule 
which  has  prevailed  in  the  case  of 
indictments  for  uttering  forged  bank 
notes,  of  allowing  evidence  to  be 
given  of  the  uttering  of  other 
forged  notes  to  different  persons, 
has  gone  to  great  lengths"  Per 
Campbell,  C.  J.,  Ibid.  200.— 
W.  F.  F.] 


p  p2 
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Leicester,  coram  Brawncell,  B. 
REGIXA  r.  JAMES  ASH  BY. 

WtnUr  Auixtt.    _, 

Upon  an  in.  xHE  prisoner  was  indicted  for  forging  m  check  for  12i, 
the  forgery  of  dated  at  Knighton,  and  purporting  to  be  drawn  on 
"Knighton/*     Messrs.   Paget's    Bank  at  Leicester  by  John  Hust.    A 

and  purporting  second  count  charged  him  with  uttering  the  same,  know- 
to  be  drawn  by  °  ©  i 

John  Hust,  it'   ing  it  to  be  forged. 

was  proTed 

that  no  John  MaunsellznA  Cave  appeared  for  the  prosecution. 

Hust  lived  at  rr  r 

Knighton  who        Roberts  defended  the  prisoner. — It  appeared  that  the 

would  be  likely  r  r 

to  keep  an  prisoner,  having  purchased  three  horses  and  wanting  10/. 
a  banker-.—      to  Pay  f°r  them,  requested  a  man  named  Whitwell  to  give 

Held,  evidence   him  cagh   for    the   check  [q  questjOIL      This  Whitwell  did, 

to  go  to  the  ■  ' 

jury  that  John  on  the  prisoner  promising  to  bring  him  one  of  the  three 

Hust  was  a 

fictitious  per-  horses  to  keep  as  a  security.  The  pnsoner  brought  toe 
ion"  horse ;    but  subsequently,  by  a  trick,  obtained    it  from 

Whitwell  without  repaying  him  the  money  he  had  advanced 
upon  the  check.  The  check  was  subsequently  presented 
at  Messrs.  Paget's  Bank ;  but  payment  was  refused,  as 
the  drawer  was  unknown  there. 

North,  a  clerk  in  Messrs.  Paget's  Bank,  was  called,  and 
proved  that  the  Messrs.  Paget  had  no  customer  of  the 
name  of  John  Hust ;  that  he,  North,  knew  the  village  of 
Knighton,  which  was  about  one  mile  from  Leicester,  and 
that  there  was  no  one  of  the  name  of  John  Hust  living 
there  who  would  be  likely  to  have  an  account  with  a 
banker. 

Roberts  submitted  that  there  was  no  evidence  that  the 
check  was  a  forgery. 

Bramwell,  B. — I  think  a  prima  facie  case  has  been 
made  out.  Messrs.  Paget's  clerk  has  sworn  that  there 
is  no  John  Hust  at  Knighton  who  would  be  likely  to 
keep  a  banking  account.     That   is  some  evidence   that 
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John   Hust  is  a  fictitious  person.     You  must  go  to  the         I860. 

J     Jm  *  Reoina 

The  prisoner  was  acquitted  upon  the  first  count,  but  jAMBg  abhby. 
convicted  upon  the  second. 


Warwick,  coram  Pollock,  C.  B. 

HINTON    V.   DUFF.  Summer 

a  Assizes. 

.A.CTION  on  a  bill  of  exchange  for  100/.,  accepted  by  Abillappear- 
the  defendant,  the  bill  being  truly  set  out  in  the  usual  ^"du^whln 
way,  and  the  declaration  having  the  usual  allegation  "  that  *he  w£u  i8»ucd> 

the  bill  was  overdue."  plea  being  a 

denial  of  the 

Plea:  denying  the  acceptance.  acceptance:— 

J     &  r  Held,  that  the 

Field  for  the  plaintiff.  po>*  did  not 

1  arise  at  the 

BeasUy  for  the  defendant.  trial»  ***  ^e 

9  as  to  an  arrest 

On  the  bill  being  put  in,  it   appeared  that  it  was  not  <*  Judgment, 
due  until  after  the  action  was  commenced,  the  writ  having, 
as  appeared  by  the  record,  been  issued  on  the  last  of  the 
days  of  grace ;  and  thereupon, 

Beasley  objected  that  it  did  not  sustain  the  issue;  for 
that  no  such  bill  as  was  due  was  shown  to  have  been 
accepted. 

Field  answered  that  the  point  did  not  arise,  as  the 
only  plea  was  a  denial  of  the  acceptance  (a),  which  only 
put  in  issue  that  a  bill  as  stated  in  the  declaration  had 
been  accepted  by  the  defendant,  and  the  bill  was  truly 
set  out,  and  therefore  supported  the  issue. 

(a)  In  all  actions  on  bills  of  exempli  gratia,  the  drawing  or 
exchange  *  *  •  a  plea  in  denial  making  or  accepting  or  presenting 
must  traverse  some  matter  of  fact ;      a  notice  of  dishonor,  &c. 
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Pollock,  C.  B.,  was  of  that  opinion,  and  directed 

Verdict  for  the  plaintiff  (a). 


(a)  Beasley  got  a  rule  in  C  P. 
in  the  alternative,  for  a  new  trial 
or  an  arreat  of  judgment  Where 
die  date  of  a  contract,  at  a  bond 
or  bill,  is  material,  it  ii  taken  to  be 
at  declared  on,  Cole  v.  Hawkins,  1 
Strange,  21 ;  and  the  note  or  bill 
at  9d  out,  is  admitted  if  not  denied, 
Bevis  v.  Linstll,  Ibid.  1149;  and 
that  therefore  ia  in  issue,  {/'denied. 
But  the  count  on  a  bill  doea  not 
state  the  date ;  and  though  it  states 
that  on  such  a  date  the  bill  was 
made,  that  is  clearly  not  material. 
The  question  then  is,  whether  the 
allegation  that  the  defendant  made 
a  note  or  bill,  "  which  is  overdue," 
is  not  in  effect  put  in  issue  by  the 
plea  denying  the  making  or  accept- 
ing. Whether  that  is  part  of  the 
description  of  the  note  or  bill,  or 
an  independent  allegation  of  the 
lapse  of  time,  as  in  an  action  of 
covenant  for  rent,  when  the  fact 
that  rent  is  in  arrear,  was  put  in 
issue  by  a  separate  plea  riens  in 
arrere,  and  was  so  even  before  the 
new  rules;  and  was  not  in  issue 
under  non  demisit,  though  it  would 
have  been  under  nil  debet  in  an 
action  of  debt.  See  Gaskin  v.  Davis, 


ante,  p.  295.  As  die  data  of  the 
bill  is  not  stated  in  the  count, 
can  the  judgment  be  arrested  f 
as  it  cannot  appear  on  the  re- 
cord, whether  the  bill  was  or  was 
not  due  before  writ.  And  assum- 
ing that  the  data  is  wot  stated 
in  the  count,  a  plea  that  the  biD 
was  not  overdue  as  alleged  could 
hardly  be  deemed  a  bad  plea,  far 
it  would  raise  a  substantial  defence. 
The  count,  however,  only  alleges 
that  the  bill  "is  overdue,'9 u &,  at 
the  time  of  declaration;  whereas 
the  old  forms  allege  that  die  •bfll 
became  due,"  which,  without  more, 
would  import  that  it  became  dee 
before  suit.  The  present  form  of 
allegation,  however,  equally  points 
to  a  time  subsequent  to  the  accept- 
ance, and  therefore  it  should  seem 
refers,  not  to  the  effect  of  the  bOl, 
but  to  the  lapse  of  time. 

In  Padwick  v.  Turner,  1 1  Q.  B. 
124;  Harrison  v.  Clifton,  17  L.  J., 
Exch.  233;  Roberts  v.  Betkell, 
22  L.  J.,  C.  P.  69.  And  see,  as 
to  the  defence,  that  the  plaintiff  was 
not  the  holder  of  the  bill : — that  it 
can  only  be  raised  by  a  distinct  plea, 
Barber  v.  Lemon,  11  Q.  B.  3Q2. 
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Liverpool,  coram  Wilde,  B. 

NORTH    STAFFORDSHIRE    LOAN    AND    DIS- 
COUNT COMPANY  v.  WYTHIES.  *»»«' 

Assizes. 

.A.CTION  on  a  bill  of  exchange,  drawn  by  the  defendant  An  application 
on  Plant   and   Co.  and  indorsed  to  the  plaintiffs.     The  0f  a  bill  on 
declaration,  in  one  count  alleged   notice  of  presentment  ^eptor  for 
and  dishonour,  in  another  count,  added  at  the  trial  by  way  time:-£fcw, 

evidence  from 

of  amendment,  alleged  that  defendant  dispensed  with  due  which  a  jury 
notice,  and  that  afterwards  and  within  a  reasonable  time,  J2Jft he'had 
notice  was  given.     Issue.  authorized  an 

to  arrangement 

Edward  James  for  the  plaintiffs.  dbSES? 

Brett  for  the  defendant.  ^S  * 

The  bill,  at  the  request  of  the  defendant,  the  drawer,  *"ter  dispenaa- 
was  discounted  by  the  plaintiffs  about  a  week  before  it  was  tio"  no  notlce 

J  r  was  necessary. 

due.  It  fell  due  on  Monday  the  4th  February,  1861. 
On  the  29th  January  the  defendant,  the  drawer,  was  at  the 
office  of  the  plaintiffs,  and  stated  that  the  acceptors,  Plant 
and  Co.  were  in  difficulties,  and  would  very  likely  not  be 
able  to  meet  the  bill,  for  which  reason  he  asked  if  the 
plaintiff  would  object  to  renew  it.  He  was  told  that  the 
directors  would  consider  of  it,  and  on  the  next  day  Plant 
called  and  made  the  same  inquiry,  and  being  asked  if 
the  drawer  (the  defendant)  would  agree,  said  that  he  would. 
There  was  no  express  evidence  that  the  defendant  had 
authorized  or  assented  to  this  application.  Plant  was 
told  to  call  on  the  Monday,  the  4th  February,  the  day 
on  which  the  bill  became  due,  on  which  day  he  did  call, 
and  was  told  that  the  directors  would  renew  the  bill,  but 
that  next  day  he  must  bring  the  defendant  for  the  pur- 
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1*61.        pone.    The  defendant  did  not  come,  nor  did  it  appear  tail 
be  had  given  an*  actboritT  to  Plant  to 


rotsrfasfts    ment.     On  the  oth  February  be  called  vpoa  the  phiatift 

DiKocvT     an<*  §a'^  n€  b*^  considered  the  matter,  and  had  feaohed 

v   v-  to  have  the  matter  wound  op,  when  be  was  told  that  the? 

would  look  to  him  for  the  amount  of  the  bilL     The  bill 

was  sent  up  to  the  London  and  Westminster  Bank  on  the 

8th  February. 

m 

No  notice  of  dishonour  was  ever  given.  The  question 
was,  whether  there  had  been,  on  the  part  of  the  defendant, 
a  dispensation  with  notice,  and  the  counsel  for  the  de- 
fendant contended  that  there  was  no  evidence  of  it,  bat 

The  learned  Barox  left  that  question  to  the  jury,  and 
they  found  for  the  plaintiff(a). 


(a)  In  Michaelmas  Term,  Jmmet      the  jury  of  a 
moved  but  took  nothing;  the  Court      after  audi  dispensation  do 
holding  that  there  wai  eridenoe  for      was 


Liverpool,  coram  Martin,  B. 
EDMUNDSOX  r.  THOMPSON  aicd  B  LA  KEY. 

Summer 

a.,  i^Tn    Action  for  goods  sold. 

aTbecomTaT      The  defendant  Thompson  suffered  judgment  by  default, 
partner  of  B.,    the  other  defendant  Blakey  pleaded  never  indebted. 

having  entered  J   ■ 

into  a  written  ^J/wj  for  tJie  plaintiflF. 

agreement,  not  * 

I^errfi?,        Price  and  mhx>ar*  for  the  defendant. 

Rome  time*  ^e  goods  were  yarns,  which  had  been  supplied  on  the 

during  which     premises  of  the  defendant  Thompson  in  the  way  of   hit 

good*  were 

ordered  in  the 

wRy  of  the  business,  appeared  on  the  premises,  doing  acts  which  might  be  done  either  by  a 

partner  or  a  manager,  and  not  haring  allowed  himself  to  be  held  out  as  partner : — Held,  not 

liable,  either  as  actual  or  ostensible  partner. 
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business,  between  7th  February  and  15th  April,  1861,  and 
the  ground  on  which  it  was  sought  to  charge  the  other 
defendant  was,  that  a  partnership  had  existed  between 
them,  or  that  he  had  held  himself  out,  or  allowed  the  other 
to  hold  him  out,  as  partner  with  him. 

The  defendant  Thompson,  in  January,  1861,  had  entered 
into  negotiations  with  Blakey,  as  to  a  partnership  with 
him  in  his  business  of  cotton  spinner,  and  an  oral  agree- 
ment was  entered  into  by  them  on  the  26th  January,  under 
which  Blakey  was  to  advance  capital,  and  have  a  share  of 
the  profits,  and  in  effect  to  become  a  partner.  It  was  then 
understood,  however,  between  them,  that  the  agreement  was 
to  be  reduced  to  writing;  but  the  defendant  Thompson 
wrote  to  the  plaintiffs  informing  them  of  it  Blakey  next 
day  came  to  the  place  of  business,  and  continued  there  till 
the  end  of  March,  being  in  the  counting-house  giving 
orders,  stopping  workmen,  and  doing  all  other  acts  which 
might  either  be  those  of  a  partner,  or  of  a  manager,  using 
and  writing  the  name  of  "  Thompson  and  Co.,"  but  not 
Thompson  and  Blakey.  On  the  2nd  February,  however, 
Blakey  told  Thompson  he  had  altered  his  mind  in  one 
respect,  that  he  meant  to  be  clerk  not  partner,  and  this 
agreement,  it  was  understood,  should  be  put  into  writing. 
On  the  6th  February  new  books  were  opened  in  the  name 
of  "Thompson  and  Co./'  Blakey  himself  being  present 
when  the  books  were  bought.  On  the  14th  February  the 
agreement  in  writing  was  signed  ;  which  stipulated  that 
Thompson  should  pay  Blakey  a  salary  equal  in  amount  to 
one-third  of  the  net  profits ;  the  agreement  was  to  make 
them  partners ;  but  Thompson,  at  the  end  of  three  years 
to  admit  Blakey  as  partner. 

The  goods  sued  for  were  partly  and  principally,  supplied 
after  this  written  agreement,  the  first  item  being  9th 
February ;  the  third  on  the  15th  February,  and  the  rest 
of  the  supplies  between  that  date  and  1 5th  April. 


1861. 


EDlfUMDSOM 

Thompson 

Mid 

Blakey. 
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1861.  The  defendant  Blakey,  as  already  mentioned,  remained 

on  the  business  premises  till  the  end  of  March,  doing 
acts  which  might  be  done  either  by  a  partner  or  t 
manager. 

The  other  defendant,  Thompson,  introduced  Blakey  is 
partner  to  various  persons,  but  not  to  the  plaintiffs. 

Some  of  the  orders  for  the  goods  were  by  Blakey  signed 
"  Thompson  and  Co." 

It  was  proved  that  some  of  the  persons  to  whom  the  co- 
defendant  had  introduced  Blakey  as  his  partner  had  told 
the  plain  tiffs  of  this. 

But  it  was  not  proved  that  the  defendant  Blakey  was 
aware  of  or  had  authorized  any  such  representations,  or 
that  the  plaintiffs  knew  of  the  original  oral  agreement. 

Martin,  B. — There  were  only  two  ways  in  which  the 
defendant  Blakey  can  be  liable,  as  partner  in  fact,  or  as 
having  held  himself  out  as  partner  with  the  other  de- 
fendant. As  to  a  partnership  \nfact,  the  written  agree- 
ment is  what  you  must  regard  as  the  real  agreement  be- 
tween the  parties,  as  it  was  understood  that  the  agreement 
should  be  reduced  into  writing.  Then,  as  regards  an 
ostensible  partnership,  there  is  no  evidence  of  it ;  for  there 
is  nothing  to  show  that  the  defendant  Blakey  authorized 
Thorn psou  to  hold  him  out  as  partner  or  held  himself  out 
as  such.  And  the  learned  Judge  therefore  directed  a 
nonsuit  (a). 

(a)   Blits  moved  in  the  Exch.,  no  partnership  in  fact,  and  no  hold- 

bat  took  nothing ;  the  whole  Court  ing  oat  as  partner.      See  Almlford 

on  consideration  holding  that  the  v.  Crrjffu^  vol.  I,  p.  145. 
direction  was  right ;  that  there  was 
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Durham,  coram  Hill,  J. 
REGINA  v.  MORRIS  BRYAN.  ^     M  , 

Spring  Attxxet. 

X  HE  prisoner  was  indicted  for  bavins,  on  the   7th  of  ^^\  a  c00- 

r  I.         i       •  tract  has  been 

January,  at  Sunderland,  by  falsely  pretending  that  he  was  entered  into 

a  member  of  the  naval  reserve,  and  entitled  to  receive  30*.  fij^repre- 

for  a  quarter's  payment  next  day,  obtained  from  Arthur  **  jt^?5i' 

Calvert,  of  Sunderland,  board  and  lodgings,  at  14*.  per  money  ob- 
tained under 
week,   and   6d.  in   money.      The   prisoner  pleaded   not  the  contract,  it 

«iA  is  too  remote 

gU'lty-  to  charge  the 

It  appeared  from  the  opening  statement  of  the  counsel  obtaining  of 

rr  r         °#  m  the  goods  or 

for  the  prosecution  that  the  prisoner  went  to  a  lodging-  money  by  the 
house  in  Sunderland,  kept  by  the  prosecutor  Arthur  Calvert,  aodTsSi  indict- 

and  there  represented  that  he  was  a  member  of  the  naval  mc°t  *" faJse 
r  pretences  can- 

reserve,  and  was  entitled  next  day  to  receive  30*.  for  a  not  be  •»»•- 

quarter's   payment.       Believing  this   representation,   the 

prosecutor  agreed  to  let  him  have  board  and  lodgings  at 

his  house  for  a  week  for  14*.     The  prisoner  then  said  he 

was  short  of  cash,  and  asked  the  prosecutor  to  lend  him  6rf. 

which  he  did.     The  prisoner  remained  some  days  at  the 

prosecutor's,  and  it  was  then  discovered  that  he  was  not  a 

member  of  the  naval  reserve,  nor  entitled  to  receive  any 

pay  as  such,  and  that  he  had  no  means  of  paying  for  his 

board  and  lodgings. 

Hill,  J.— How  do  you  distinguish  this  case  from 
Regina  v.  Gardner  (a). 

Meynell  for  the  prosecution. — In  this  case  money  was  ob- 
tained by  reason  of  the  false  pretence,  in  addition  to  board 
and  lodgings. 

Hill,  J. — I  cannot  distinguish  this  case  from  the 
Queen  v.  Gardner.  (To  the  jury.) — You  will  return  a  ver- 
dict of  not  guilty,  because,  although  the  prisoner  obtained 

(a)  25  L.  J.,  M.  C.  100. 
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money  or  goods  from  the  prosecutor,  be  did  it  by  means  of 
a  contract,  and  be  obtained  the  contract  only  by  means  of 
the  false  pretences.  It  is  too  remote  to  say  that  he  obtained 
the  goods  or  money  by  the  false  pretences.  The  point  has 
Wen  decided,  and  I  am  bound  by  that  decision. 

The  prisoner  was  then  found  not  guilty,  and  ordered  to 
be  discharged. 


Summer 
Jisizet. 

To  make  out 
a  case  of  re- 
puted owner- 
ship it  is  not 
enough  to 
prove  con- 
tinued pos- 
session by  the 
assignor,  if  the 
real  ownership 
appears  to  have 
been  known  to 
creditors,  and 
for  aught  that 
appears  to  all 
creditors. 


Liverpool,  coram  Martin,  JB. 

HALL  and  others  v.  DAY. 

A  ROVER,  by  the  assignees  of  one  R.,  an  insolvent. 
Pleas  :  not  guilty  and  not  possessed. 
Temple  and  T.  Jones  for  the  plaintiff. 

Edward  James  and  Heath  for  the  defendant. 

The  defendant  claimed  the  goods  under  a  bill  of  sale. 

On  the  13th  December,  1859,  the  bill  of  sale  was  ex- 
ecuted to  the  defendant  by  the  insolvent  for  a  valuable 
consideration. 

The  defendant  was  father-in-law  of  the  insolvent. 

On  the  29th  July,  I860,  a  fi.fa.,  issued  against  R.,  the 
insolvent,  at  the  suit  of  L.,  one  of  his  assignees;  and  when 
the  officer  entered  under  the  writ  to  seize  the  goods,  they 
were  claimed  under  the  bill  of  sale  by  the  defendant.  This 
was  communicated  to  the  attorney  and  the  judgment 
creditor,  and  the  officer  thereupon  withdrew. 

The  insolvent,  however,  remained  in  possession  until  the 
arrest  of  the  insolvent  under  a  ca.  sa.  at  the  suit  of  the  same 
creditor.  Under  that  ca.  sa.  he  went  to  prison,  and  on  that 
imprisonment  proceeded  the  insolvency  under  which  the 
assignees  now  claimed  the  goods  as  having  been  in  "  the 
order  and  disposition  of  the  insolvent"  with  the  consent 
of  the  true  owner,  the  defendant. 
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On  the  other  hand,  it  was  contended  that  the  claim 
under  the  fi.  fa.  known  to  the  creditor  and  his  attorney, 
took  the  case  out  of  reputed  ownership,  as  against  the 
assignees. 

The  defendant  was  called,  but  his  son-in-law,  the  in- 
solvent, was  not. 

The  defendant  swore  that,  on  the  28th  July,  the  day 
before  the  officer  entered  under  the  fi.  fa.,  he  had  put  a 
roan  in  possession,  although  he  permitted  the  insolvent  to 
have  the  use  of  the  goods. 

There  was  no  evidence  that  any  creditor  did  not  know 
of  the  bill  of  sale. 

Martin,  B.,  without  leaving  any  question  of  fact  to 
the  jury,  told  them  that  the  claim  to  the  goods  before  the 
insolvency,  known  to  one  of  the  creditors  and  to  the 
attorney,  and  to  the  sheriff's  officer,  was  notice  to  all  the 
creditors,  and  the  assignees,  of  the  real  ownership,  which 
prevented,  as  against  them,  at  all  events,  any  reputed 
ownership  from  arising,  so  that  they  could  not  recover. 
And  he  told  the  jury  that  they  must  find  for  the  de- 
fendant 

The  counsel  for  the  plaintiff  contended,  that  the  question 

was  a  question  of  fact  for  the  jury,  and  thereupon  there 

was  a 

Nonsuit  (a). 


1861. 


Hall 

and  Others 

v. 

Day. 


(a)  Next  term,  Temple  moved 
in  the  Exch.,  bat  the  Court,  after 
taking  time  to  consider,  refused 
a  rule.  They  were  at  first  dis- 
posed to  doubt  whether  there  was 
not  a  question  of  fact  for  the 
jury,  but  ultimately  the  Court 
arrived  at  the  conclusion  that  there 
was  no  substantial  evidence  of 
reputed  ownership  to  require  that 
it  should  be  left  to  the  jury ;  for 


that  the  very  evidence  which 
showed  the  continued  possession 
by  the  assignor,  showed  that  the 
creditors  knew  the  real  ownership ; 
and  there  was  no  evidence  that 
any  one  was  not  aware  of  it,  and  if 
they  had  found  for  the  plaintiff  it 
would  have  been  a  wrong  verdict 
See  Graham  v.  Furber,  24  L.  J., 
C.  P.  85 ;  and  see  also  Bridget  v. 
Whitehoute,  29  L.  J.,  Q.  B.  73. 
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WESTERN  CIRCUIT  (a). 


The  use  of  a 
public  footway 
includes  that 
of  a  peram- 
bulator as  a 
usual  accom- 
paniment of  a 
large  class  of 
foot  passen- 
gers, if  of 
a  size  and 
weight  not  to 
inconvenience 
other  passen- 
gers, and  not 
to  injure  the 
soil. 

Whether 
under  the  cir- 
cumstances 
the  use  of  such 
a  vehicle  be 
justifiable  is 
a  question  of 
fact  for  the 
jury. 

One  of  the 
public  has  no 
right  to  re- 
move an  en- 
cumbrance to 
the  soil  of  a 
highway  un- 
less it  be  also 
a  nuisance  to 
the  way. 

The  owner 
of  the  soil  of 
a  highway  may 
remove  any- 
thing thereon 
not  justified 
by  the  ease- 
ment though 
not  a  nuisance 
to  the  way. 


Bristol,  coram  Bylet,  J. 
REGINA  v.  MATH  IAS. 

Indictment  for  an  assault 

Plea:  not  guilty. 

The  prosecutrix  pushing  before  her  a  perambulator 
18  inches  wide  and  14  pounds  weight,  in  which  was  an 
infant  child,  was  passing  along  a  public  footway  in  Clifton, 
leading  from  a  road  into  a  square,  the  soil  of  which  was  in 
the  defendant.  The  defendant  disputing  her  right  to  such 
a  use  of  the  way,  placed  his  hands  upon  her  to  prevent  it, 
which  was  the  assault  complained  of.  The  case  for  the 
prosecution  being  closed, 

Montague  Smith  for  the  defendant. — There  is  no  case  for 
the  jury.  This  was  a  footway,  and  the  prosecutrix  was 
going  there  with  a  carriage.  She  was  therefore  using  the 
property  of  the  defendant  in  a  way  she  was  not  authorized 
to  do,  and  the  defendant  was  justiBed  in  preventing  it 
There  has  been  always  a  clear  distinction  between  a  right 
of  way  on  foot  and  one  with  horses  and  cattle,  and  carriages. 
The  using  such  a  way  with  a  vehicle  of  any  description,  as 
a  handcart,  wheelbarrow,  Bath  chair,  or  perambulator,  was 
unauthorized  by  the  right  It  cannot  be  said  that  all 
carriages,  not  drawn  by  beasts  of  burden,  might  be  used  on 
a  footway,  otherwise  a  steam-carriage,  or  one  containing 
a  popular  member  of  parliament  drawn  by  enthusiastic 
constituents  might  be  so  used.  The  use  of  a  carriage  on 
wheels  might  interfere  with  the  proper  public  use  of  the 
way.    The  72nd  section  of  5  &   6  Will.  4,  c.    50,  the 


(a)  Reported  by  J.  B.  Rowley,  Esq. 
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General  Highway  Act,  favours  this  part  of  the  argument.  1861. 
Wicket  gates  and  stiles  are  common  on  footways,  which 
exclude  by  their  very  existence  any  notion  of  wheel 
carriages.  A  perambulator,  though  small  and  light  enough 
to  be  carried,  is  intended  to  be  wheeled,  and  with  its  three 
wheels  may  make  indentations  on  the  ground  wherever  it 
goes.  If  a  perambulator  be  admitted  on  a  footway,  where 
is  the  line  to  be  drawn,  as  to  what  carriages  shall  be  ex- 
cluded from  it — could  butchers'  and  bakers'  handcarts  be 
excluded  ?  When  a  man  had  granted  a  right  of  way  on 
foot  over  his  property,  it  was  going  beyond  his  grant  to  use 
hand  carriages  or  carts.  The  perambulator,  in  this  case, 
was  a  small  one  adapted  for  one  child.  But  supposing  a 
large  one  capable  of  holding  several,  would  that  be 
excluded,  if  this  were  admitted  ?  Is  the  time  of  the  Courts 
to  be  occupied  by  discussions  as  to  the  precise  limits  of 
size  and  weight,  at  which  these  vehicles  may,  or  may  not, 
be  used.    The  question  is  one  of  law  for  the  Court. 

Karslake  for  the  prosecution. — The  question  is  a  mixed 
one  of  law  and  fact  for  the  jury.  There  is  no  English  autho- 
rity on  the  subject,  but  in  the  second  edition  of  Gale  on 
Easements  (a),  there  is  a  reference  to  the  civil  law,  in  which 
a  right  vehiculum  ducere  is  spoken  of,  but  the  manner  in 
which  it  was  exercised  does  not  appear.  There  are 
privileges  appertaining  to  the  use  of  a  footway.  It  is  clear 
that  a  person  may  use  a  stick,  or  carry  a  parcel,  or  basket, 
or  drag  one  along  the  ground  after  him.  It  is  to  be  presumed 
that  the  dedicator  intended  that  the  public  should  have  the 
enjoyment  of  the  right  in  the  ordinary  and  usual  way.  A 
perambulator  is  not  a  carriage  in  the  ordinary  sense  of  the 
word.  It  is  used  by  a  pedestrian,  and  may  be  taken  up 
and  carried,  as  it  was  here  on  the  occasion  of  the  assault 
Such  a  vehicle  may  be  reasonably  used  on  a  footway.     As 

(a)  Page  201. 
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1S61.        well  might  the  defendant  object  to  a  child  wheeling  its  toy 

NT"V*W      cart  along  the  footway.     It  is  admitted  that  vehicles  of 

9.  this  description  are  in  common  use  throughout  the  country. 

There  is  no  sufficient  reason  for  excluding  their  use  on  t 

footway  dedicated  to  the  public. 

Bylbs,  J. — As  at  present  advised,  I  think  this  is  a  mixed 
question  of  law  and  fact,  and  that  it  must  go  to  the  jury. 
If,  however,  the  Court  should  be  of  opinion  that  the  ques- 
tion is  for  me,  and  that  I  ought  to  have  decided  it  for  the 
defendant,  I  reserve  leave  to  move. 

After  Montague  Smith  had  addressed  the  jury  for  the 
defendant, 

Bylbs,  J.  (summing  up).  —  This  case  involves  the 
proper  mode  of  using  a  footway,  and  the  question  for  your 
consideration  upon  this  indictment  is,  was  this  perambulator 
a  vehicle,  the  use  of  which  would  justify  the  defendant  in 
removing  it,  and  assaulting  the  prosecutrix  for  that  purpose. 
It  is  a  question  of  general  importance,  because  it  may 
apply,  not  merely  to  this  particular  footway  in  Clifton,  but 
to  all  the  footways  in  the  kingdom,  including  those  in 
large  and  populous  towns.  The  defendant  was  armed 
with  a  double  set  of  rights  upon  this  occasion.  First,  he 
had,  as  one  of  the  public,  a  right  to  remove  a  nuisance  to 
the  highway,  and  next,  as  owner  of  the  soil,  he  had  a  right 
to  remove  anything  encumbering  it.  As  to  the  first,  sup- 
pose the  case  of  a  ferocious  dog,  or  wheel  carriage,  used 
by  horses,  or  a  steam  carriage  on  a  footway,  as  a  jury 
would  probably  find  these  to  be  nuisances,  any  one  of  the 
public  would  have  a  right  to  remove  them.  But  there 
might  be  many  things  on  a  footway  which  ought  not  to  be 
there,  but  not  being  nuisances,  interfering  with  the  conve- 
nient use  of  the  way  by  passengers,  one  of  the  public  would 
have  no  right  to  remove.  If  you  should  think  that  this 
perambulator  ought  not  to  have  been  there,  but  that  it  did 
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not  amount  to  a  nuisance  to  the  way,  the  defendant,  as  one        1861. 
of  the  public,  had  no  right  to  remove  it.     But  next,  he  is      v^fcv-^/ 
owner  of  the  soil,  and  as  such  has  a  larger  right  than  one  „. 

of  the  public  merely  would  have.  For  as  owner  of  the  Mathias» 
soil  of  the  footway  he  had  a  right  to  remove,  not  only 
nuisances  to  the  way,  but  anything  thereon,  the  presence  of 
which  was  not  justified  by  the  nature  of  the  easement* 
The  easement  in  this  case  is  a  public  right  of  t(  footway." 
But  it  is  not  easy  to  furnish  a  definition  of  that  word.  It 
cannot  certainly  be  taken  literally. 

But  to  go  a  little  further.  There  are  what  are  called 
go-carts,  consisting  of  three  sticks,  with  very  small  wheels, 
the  child's  feet  touching  the  ground,  and  propelling  itself, 
or  being  propelled.  Would  this  be  a  proper  use  of  a  foot- 
way ?  Or  take  the  cases  already  put,  of  a  toy-carriage,  or 
horse  on  wheels.  A  man  might  probably  carry  another 
along  a  footway,  but  a  woman  might  certainly  carry  a 
child.  And,  if  so,  may  she  not  put  it  in  a  go-cart  or  per- 
ambulator ?  My  direction  to  you  is,  that  the  owner  of 
the  soil  may  remove  anything  that  encumbers  his  close, 
except  such  things  as  are  usual  accompaniments  of  a  large 
class  of  foot  passengers,  being  so  small  and  light,  as 
neither  to  be  a  nuisance  to  other  passengers  or  injurious 
to  the  soil.  I  do  not  by  this  imply  that  he  may  remove 
things  that  are  large.  It  is  difficult  to  draw  the  line,  and 
I  don't  intend  to  do  so,  as  it  is  not  necessary  that  I  should. 
I  confine  myself  to  the  present  case.  If  you  are  of  opinion 
that  this  perambulator  comes  within  the  description  of  the 
things,  as  to  which  I  have  just  directed  you,  you  will  find 
for  the  prosecution,  if  not  for  the  defendant. 

The  jury  retired,  but  could  not  agree.  On  their  return 
they  requested  an  explanation  of  the  word  "  nuisance." 

Byles,  J. — A  nuisance  to  a  way  is  that  which  prevents 
the  convenient  use  of  the  way  by  passengers. — [A  Juror. 
I  don't  object  to  them,  but  I  think  the  owner  of  the  soil 

vol.  n.  Q  Q  P.F. 
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1861.        had  a  right  to  object  to  its  going  over  his  land.] — Yoa 

Uegina       mu8t  ta^e  ^e  ^aw   ^rom   me*       ^   y°u  ^n<*  ^at    ^^ 
».  perambulator  was  within  the  description  I  mentioned,  I 

tell  you  as  matter  of  law  he  had  no  right  to  object.     I  will 

put  the  propositions  separately. 

1.  As  to  its  being  a  usual  accompaniment. 

2.  As  to  the  size  and  weight,  with  reference  to  nuisance. 

3.  As  to  its  injuring  the  soil. 

The  jury  again  retired,  and  on  their  return  said  that  they 
had  only  agreed  to  the  affirmative  of  the  first  proposition. 

Byles,  J. — Now  you  have  said  so,  I  will  say  there 
is  really  no  doubt  at  all  about  it. 

Ultimately  the  jury  not  agreeing  were  discharged,  being, 
it  was  said,  equally  divided. 

Jury  discharged. 

Kar slake,  Storie,  and  Prideaux  for  the  prosecution. 
Montague  Smith  and  Edlin  for  the  defence. 


SOUTH  WALES  CIRCUIT. 


674 


SOUTH  WALES  CIRCUIT, 


1861. 


Chester,  coram  Bramwdl,  JB. 
BLAKE  t;.  DONE. 

Ejectment. 

Welsby  and  Morgan  Lloyd  for  the  plaintiff. 

Grove  and  Pulling  for  the  defendant. 

The  plaintiff  claimed,  as  mortgagee  of  Edward  Done, 
whose  title  was  derived  from  one  John  Done,  his  grand- 
father. 

John  Done,  in  1823,  devised  the  property  to  his  son 
John,  as  the  plaintiff  alleged,  in  fee  tail,  who  had  devised 
the  property  to  two  persons  named  Heath  and  Eardley, 
in  trust  for  the  benefit  of  Edward  Done  and  his  issue. 
The  defendant  was  the  heir  at  law  of  the  testator,  and  dis- 
puted the  will  on  the  grounds  of  his  mental  imbecility. 

At  the  close  of  the  plaintiff's  case,  Grove,  for  the  defend- 
ant, objected,  1,  that  the  first  will  did  not  give  an  estate 
in  fee  tail  to  John  Done,  which  question  was  reserved. 

2.  That  the  second  will  gave  the  legal  estate  to  the  two 
trustees,  who  therefore  should  have  sued. 

Welsby,  for  the  plaintiff,  admitted  this,  and  applied  for 
leave  to  amend  the  writ  and  proceedings  by  adding  the 
names  of  the  two  trustees,  who  were  both  in  Court  and 
consented  (a),  they  being  ready  to  give  their  consent  under 

(a)  And    with   respect    to    the      vide  next  note).     It  has  been  held 


Summer 
Assizes. 

A  Judge  has 
power,  in 
ejectment,  to 
amend,  at  the 
trial,  by  adding 
names  of  par- 
ties in  whom 
the  legal  estate 
is  vested,  so  as 
to  raise  the 
real  question. 


joinder  of  parties  to  actions,  &c. 
Sect.  35.  In  case  it  shall  appear  at 
the  trial  of  any  action,  that  there 
has  been  a  misjoinder  of  plaintiffs, 
or  that  some  person  or  persons  not 
joined  as  plaintiff*  or  plaintiffs, 
ought  to  have  been  so  joined  *  *  • 
such  nonjoinder  or  misjoinder  may 
be  amended  as  a  variance,  &c,  if 
it  shall  appear,  &c.  (as  to  which 


that  these  sections,  as  to  other 
actions,  override  the  general  clause 
(s.  222),  as  to  amendment  (  Robson 
v.  Doyle,  3  E.  &  B.  396) ;  but  if 
these  clauses  do  not  apply  to  the 
action  of  ejectment,  that  clause  will 
enable  the  Court  to  amend  for  non- 
joinder or  misjoinder  of  parties. 
And  as  there  is  no  special  clause 
as  to  amendment  for  that  purpose 


qq2 
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that  enactment  (a),  and  its  only  object  being  to  remedy  a 
mere  mistake  as  to  the  names,  not  to  cause  a  new  tide. 


in  ejectment  (unless  it  be  s.  221), 
there  is  no  power  to  amend  at  the 
trial  at  all  in  such  case,  unless 
either  under  these  clauses  or  the 
clause  just  referred  to,  which  pro- 
vides, that  the  several  Courts  and 
Judges  shall  and  may  exercise  over 
the  proceedings  the  like  jurisdic- 
tion as  heretofore  exercised  in  the 
action  of  ejectment,  so  as  to  ensure 
a  trial  of  the  title.  Before  the 
C.  L.  P.  Act,  there  was  a  power  of 
amending  by  introducing  demises 
by  other  parties,  and  there  must  at 
least  be  as  great  a  power  now. 
Before  the  act  it  was  no  doubt  held 
that,  under  the  stat.  3  &  4  Will.  4, 
c.  42,  s.  23  (still  unrepealed),  the 
Court  could  not  amend  by  striking 
out  the  name  of  the  wife  in  a  joint 
demise  by  her  husband  and  herself, 
but  the  reason  given  was,  that  it 
would  be  in  fact  amending  the  title, 
or  the  name  of  the  plaintiff,  for  it 
would  appear  from  the  record  that 
the  husband  only  claimed  in  right 
of  his  wife  ;  and  the  defendants 
came  to  contest  that  the  wife  had 
the  legal  estate  :  whereas,  by  the 
amendment,  he  would  claim  it  in 
his  own  right:  and  so  on  some 
title  totally  different  ( Doed.  Wilton 
v.  Beck,  22  L.  J.,  C.  P.  6),  and 
the  very  reason  for  the  decision 
implies  that  even  under  thai  former 
act,  still  in  force,  the  Judges  have 
the  power  of  striking  out  or  adding 
names  of  parties,  provided  the 
variance  is  not  "material  to  the 
merits."  At  all  events,  that  case 
only  shows  that    the   amendment 


could  not  be  made  under  {iff 
statute,  where  it  evaded  the  ques- 
tion the  parties  came  to  try,  and 
introduced  a  wholly  new  title. 
Nor,  under  the  present  act,  could 
that  be  done,  either  by  amending 
to  the  extent  of  getting  rid  of  the 
parties  (plaintiffs)  on  the  record 
altogether,  or  altering  them  so  as 
to  bring  in  a  new  title,  not  the 
title  which  the  parties  came  to  try. 
For  it  has  been  held  that  the  names 
of  parties  cannot  in  any  action  be 
altered,  if  it  appears  that  the  non- 
joinder or  misjoinder  was  not  by 
mistake,  but  by  design,  to  try  the 
right  ( Wickens  v.  Steel,  26  L.  J., 
C.  P.  241).  And  to  in  ejectment, 
if  it  appears  that  the  object  of  the 
insertion  or  omission  of  the  names 
was  to  try  a  question  of  title,  and 
that  the  object  of  the  amendment 
is  to  try  another  and  a  different 
title,  no  doubt  the  application 
would  be  refused. 

No  doubt  the  stat  3  &  4  Will.  4 
does  not  apply  where  the  amend- 
ment is  material  to  the  merits, 
whether  or  not  it  is  material  for 
the  "  real  qnestion  in  contro- 
versy between  the  parties  ;*'  but 
if  the  question  is  one  of  mere 
mistake  in  a  name  more  or  less, 
and  the  title  is  the  same,  it  should 
seem  not  to  be  material  to  the 
merits.  If,  however,  the  question 
must  be  decided  on  the  terms  of  the 
C.  L.  P.  Act  alone,  it  is  to  be  ob- 
served, that,  although  it  has  been 
held  that  ejectment  does  not  come 
under  the  term  " personal  actions" 


(b)  See  n.  (a),  post,  p.  577. 
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Grove,  for  the  defendant,  opposed  the  application,  and 
claimed  the  costs. 

Bramwell,  B. — If  the  defendant  will  consent  to  a  ver- 
dict for  the  plaintiff,  I  will  make  the  amount  only  on  con- 
dition of  his  paying  all  the  costs. 


1861. 


(Doe  d.  Gitlett  v.  Roe,  1  C,  M. 
&  R.  19),  so  that  it  clearly  would 
not  come  under  the  first  part  of  the 
C.  L.  P.  Act,  where  that  phrase  it 
used.  The  expression  is  carefully 
altered  in  the  second  part  of  the 
act,  in  the  preamble  to  sect.  34, 
'<  with  respect  to  the  joinder  of 
parties  to  actions:" — "at  the  trial 
of  any  action."  And  it  is  to  be 
added  that  the  preamble  to  sect 
41,  seems  to  embrace  the  action 
of  ejectment,  which  is  carefully 
excepted  in  the  enactment  itself. 
And  so,  sect.  46,  as  to  special  case, 
seems,  for  the  same  reason,  to  in- 
clude that  action.  And  ejectment 
was  held  not  included  in  the  clauses 
of  the  Act  of  1854,  as  to  equitable 
pleading,  simply  because  there  are 
no  pleadings  in  ejectment  (Neavc 
v.  Avery,  16  C.  B.  328) ;  for  which 
reason,  of  course,  the  action  cannot 
be  comprised  in  that  section  of  the 
Act  of  1852,  which  relates  to  plead- 
ing. But  it  clearly  is  included  in 
all  the  other  sections  as  to  notice  to 
produce  and  admit,  trial,  judgment, 
execution,  and  the  like.  And  so 
iu  the  Act  of  1854,  as  to  discovery 
or  interrogatory,  and  the  procedure 
at  nisi  prius.  The  scope  of  the 
C.  L.  P.  Act  seems  to  be  first  to 
give  such  enactments  as  are  appli- 
cable to  all  actions,  and  then  such 
as  are  peculiar  to  particular  actions. 
For  which  reason  there  is  no  par- 


ticular provision  as  to  amendment 
in  ejectment,  by  adding  or  omitting 
parties,  except  as  aforesaid.  So 
that  it  should  seem  either  under 
the  old  jurisdiction  of  the  Courts, 
or  under  the  act  of  3  &  4  Will.  4,  or 
under  the  above  enactment,  there 
if  power  to  add  or  omit  names  of 
plaintiffs  in  ejectment,  provided  it 
does  not  alter  the  title  to  be  tried. 

(a)  If  it  shall  appear  to  the 
Judge  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of 
obtaining  undue  advantage,  and 
that  injustice  will  not  be  done  by 
such  amendment,  and  that  the 
person  or  persons  to  be  added  con- 
tent (either  in  person  or  by  writing) 
to  be  so  joined,  or  that  the  person 
or  persons  to  be  struck  oat  were 
originally  introduced  without  their 
content,  or  that  they  consent  to  be 
struck  out,  &c.  The' 'injustice" 
here,  it  it  obvious,  must  mean  in- 
justice to  the  defendant,  for  the 
plaintiffs  on  the  record  apply ;  and 
the  parties  to  be  added  mutt  consent. 
And  the  injustice  to  defendant 
must  mean  such  injustice  at  pointed 
out  in  the  cases  cited  supra,  of 
being  suddenly  called  upon  to  meet 
a  new  title,  and  try  a  different 
question  from  that  which  he  came 
to  try;  which  cannot  be,  if  there 
was  even  a  mere  mistake,  and  the 
title  is  the  tame.  See  Wickcns  v. 
Ste  ,  26L.  J.,  C.  P.  241. 
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Blake 

v. 
Done. 


Grove  did  not  assent  to  this ;  and 

Bramwell,  B.,  said  he  should  allow  the  amendment 
by  adding  the  names  of  the  trustees,  reserving  the  question 
of  costs. 

Grove  objected  that  there  would  then  be  a  misjoinder, 
as,  if  the  legal  estate  was  in  the  trustees,  Blake  ought  not 
to  be  joined,  and  his  name  should  be  struck  out,  the 
result  of  which  would  be  an  entire  substitution  of  the 
trustees  for  Blake,  which  was  not  within  the  power  of 
amendment  given  by  the  Common  Law  Procedure  Act' 
1852. 

Bramwell,  B.,  said  he  should  make  the  amendment 

The  defendant's  case  was  then  gone  into,  and  the  main 
question  was  left  to  the  jury,  who  found  a 

Verdict  for  the  plaintiff  (a). 


(a)  In  Sawyer  v.  Ottley,  1  Fost. 
&  Fin.  037,  Erle  C.  J.,  allowed 
an  amendment  to  be  made,  at  the 
trial  of  an  action  of  ejectment,  by 
adding  the  name  of  a  person  having 
a  joint  legal  interest  with  the  plain- 
tiff. Here,  however,  Blake,  the 
only  original  pluintiff,  had  no  legal 
interest  at  all.  The  writ,  however, 
may  contain  the  names  of  all  the 
parties  in  whom  the  title  is  supposed 
to  be,  and  verdict  be  entered  fur 
"  some  one  or  other  of  them  " 
(C.  L.  P.  Act,  1852,  sect  169),  and 
here  Blake's  name  was  not  struck 
out,  so  that  the  action  continued 
to  be  by  Blake,  and  the  only  amend- 
ment required  or  made  was  by 
addition.  The  scope  of  the  C.  L. 
P.  Act,  as  to  amendment  at  the 
trial,  seems  to  be  to  allow  at  the 
trial  such  amendments  as  might 
take  place  before  trial ;  as  to  which 
the  general  principle  is  laid  down 


(as  regards  other  actions)  in  Gibson 
v.  VarUy,  26  L.  J.,  Q.  B.  79,  vix., 
that  names  of  plaintiffs  may  be 
added  to  remedy  mistake  in  the 
names,  and  to  carry  out  the  original 
intention  of  the  plaintiff.  And 
this  is  the  principle  applied  to  all 
other  amendments  ( Wickent  v. 
Steel  26  L.  J.,  C.  P.  241).  The 
question  whether  there  is  any  power 
in  ejectment  to  amend  by  adding 
at  the  trial  names  of  plaintiff* 
omitted  by  mistake,  is  quite  distinct 
from  that  of  amending  so  as  to 
raise  a  different  title.  The  title  of 
cestui  que  trust  is  in  equity  the 
same  as  his  trustees,  and  in  law 
their  titles  are  not  adverse  (Gar- 
wood v.  Tuck,  8  C.  B.  231). 

In  M.  T.,  Grove  got  a  rule  nisi 
in  the  Exch.  but  it  was  discharged. 

Vide  Frampton  v.  Williams  on 
the  Home  Circuit,  post,  p.  603. 
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Rape. 


Maidstone,  coram  Byles,  J. 

REGINA  v.  EYRE.  (a).  mnter 

Jstixet, 

In  rape,  not 

Russell  for  the  prosecution.  only  wha* the 

r  prosecutrix 

Barrow  for  the  defence.  2?«d"Xr 

The  prosecutrix,  being  examined  in  chief,  was  asked  as  {Jj^  ^^"1 
usual  whether  she  had  made  any  complaint,  and  having  wid  in  answer 

to  ncTy  is  evi- 

answered  that  she  had,  to  certain  persons,  she  was  then  dence. 
asked,  "  What  did  you  say  ?" — whereupon, 

Barrow  objected ;  but 

Byles,  J.,  said,  Whatever  she  said,  immediately  after 
the  occasion  and  what  was  said  to  her  in  answer,  is  equally 
evidence.  It  may  be,  for  particular  reasons,  that  neither 
the  counsel  for  the  prosecutrix  nor  the  prisoner  may  like 
to  ask  the  question  as  to  what  was  said  to  her;  but  it  is 
my  duty  as  Judge  to  stand  independent  between  the  pri- 
soner and  the  Crown,  and  I  should  not  shrink  from  asking 
the  question  myself. 

The  prisoner  was  acquitted. 
(a)  Reported  ex  relatione  Barrow. 
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Croydon,  coram  Blackburn,  J. 
S™Z\.  THE  QUEEN  v.  FRANZ,  (a). 

^fot  Murder. 

linvlng  bairn  The  prisoner,  a  German,  was  indicted,  alone,  for  the 

SS^idViidfeot  wi,ful  murc,er  of  Martha  Holliday,  on  the  10th  of  June 

uru!  with  Mint.  |a*t,  at  Kingswood,  near  Reigate. 

Into  th«  Uirott,  On  the  7th  of  June,  three  days  before  tbe  marder,  a 

l?™v«T«V°  younK  German  (not  the  prisoner)  had  called  on  Made- 

°"t*,7\bu.t  moiscllo  Tictjens,  using  the  name  of  Kron,  and  obtained  a 

wnlon  had  ° 

«m»«a  tuflb-  letter  from  her  to  some  one  at  Hamburgh,  representing 
tlioiutnof       that  he  was  in  distress,  and  desired  to  return   to  bis  own 

Diet  prrmiNet       emmtrv 

•  burKUry  had       ^ncrc  wag  evidence  that,  late  on  the  night  of  the  9th 

liiwn  mini-  '  u         & 

inltimh  mul      of  June,  the  prisoner  and  another  foreigner  were  near  the 

th*  nvidpnco  .  .  .        .  _    .  ,       .         ,  . 

nKMliut  ihc  spot,  and   they  were  identified  as  having  bought  some 

r&"ff  itrinn  at  Reigate. 

Sldifr'ir  The  murdcr  was  committed  on  the  night  of  the  10th 

Identify  him  of  Juno.     The  deceased  was  found   tied  hand  and  foot 

prmommm-  with   string  (identified  with   that  proved  to    have    been 

iuMUrvOhtf  80  bought),  wid  something  was  forced   into   her  throat 

uihurofwhom  (apparently  with  the  object  of  preventing  an  outcry),  by 

m>!>ivh«MHl«nh,  which  she  hud  been  suffocated.     There  was  a   stick  or 

diwct^ill.ThH?,  c'uu  l°UIK'  ftn(l tw0  pieces  of  wood,  indicating  an  intention 
if  tatUhed  that  0f  ljK>  burglars  to  use  violence,  if  disturbed.     The  bouse 

•h*  primmer  n  % 

wmiriu{*Krd      had  been  forcibly  entered,  and  the  object  evidently  had 

in  the  bur-  .  .  . 

nUry.muU       been  robbery. 

vUdrnwotT  '"  tne  room  worc  f°un^  divers  papers,  which  it  was  ad- 

th*  urnon  of  mittcd  belonged  to  the  prisoner,  and  also  the  letter  given 
thev»hould  by  Mademoiselle  lietjens,  addressed  to  Adolph  Kron; 
ofih/nmrdlr?  *ocre    was   likewise    a    book  containing    entries    by    the 

prisoner,  in  the  manner  of  a  diary,  coming  down  to  the 

8th,  9th,  and  10th  of  some  month. 

l«l  Kqtorlftl  from  the  notes  of  W.  M.  Best,  Esq. 


Franz. 
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On  the  12th  of  June,  two  days  after  the  murder,  the        1861. 
prisoner  and  another  foreigner  were  in  Whitechapel,  where      v^v-**' 

•  The  Queen 

they  went  to  a  lodging-house,  and  where  the  oilier  left  „. 

him. 

On  the  16th  or  17th  of  June,  the  prisoner  (as  it  appeared 
by  his  subsequent  statement)  had  heard  that  two  Germans, 
Franz  and  Kron,  were  suspected  of  the  murder. 

On  the  23rd  of  June,  the  prisoner,  being  in  Newgate  for 
some  offence,  was  there  told  of  this  charge  with  the  usual 
caution,  and  gave  a  false  name,  stating  that  he  had  come 
from  Hull  through  Leeds,  and  had  lost  his  papers. 

On  the  27th  of  June,  being  brought  up  for  the  first  time 
on  this  charge,  he  gave  the  false  name,  and  declared  he 
had  never  been  at  Reigate. 

After  a  remand,  he  was  brought  up  again  on  the  1st 
July,  and  the  discovery  of  the  pocket-book,  &c.  was  stated 
in  his  presence.  On  the  8th  he  was  brought  up  again, 
after  a  week's  remand ;  and,  after  hearing  all  the  evi- 
dence, he  made  a  statement  (a).  He  declared  that  he  was 
thus  robbed  both  of  his  pocket-book  and  "  pass,"  his  papers, 
and  some  of  his  clothes ;  and  he  accounted  for  his  identi- 
fication by  suggesting  that  the  murderer  had  worn  his 
coat  and  dropped  his  pocket-book  and  papers  on  the 
spot. 

He  said  one  of  the  foreigners  was  called  Kron,  and 
among  the  papers  found  in  his  pocket-book  was  a  letter  to 
Kron. 

He  did  not  in  his  statement  make  any  allusion  to  the 
foreigner  with  whom  he  had  gone  to  the  lodging-house  on 
the  12th  June. 

Many  witnesses  swore  to  seeing  two  foreigners  at  or 
near  the  place  about  the  time  of  the  murder,  and  identified 

(a)  Sed  vide  suprd.  Jt  was  made  had  not  told  the  story  of  the  rob- 
ieveral  days  after  hearing  that  he  bery  at  the  lodging-house,  nor  did 
was  suspected  and  pursued,  and  he      he  account  for  his  companion  there. 
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1861.        the  prisoner  as  one  of  them  with  more  or  less  distinctness. 
They  were  traced  walking  towards  London  on  the  lltb, 
t>7  and  would  have  reached  London  probably  on  the  12tb, 

the  day  on  which  the  prisoner,  with  a  foreigner,  were 
found  entering  London,  fatigued  and  in  search  of  washing 
and  refreshment,  as  if  they  had  been  out  all  night  And 
the  prisoner's  things  were  tied  with  a  string,  which  tallied 
with  that  found  about  the  corpse,  and  both  pieces  were 
identified  by  the  maker,  who  had  sold  string  to  the  seller, 
at  Reigate,  who  had  identified  the  prisoner  as  the  pur- 
chaser of  string  from  him  just  before  the  murder. 
The  prisoner  called  no  witnesses  (a). 

Blackburn,  J. — The  first  question  is,  has  the  crime 
been  committed?  That  must  be  determined  before  you 
can  say  whether  the  prisoner  is  guilty  of  it.  You  will 
hardly  have  a  doubt  here  that  a  murder  has  been  com- 
mitted by  some  one.  As  matter  of  law,  if  you  are  satisfied 
that  when  the  deceased  met  her  death  from  violence  by  any 
person  or  persons  to  enable  them  to  commit  a  burglary  (or 
any  other  felony),  although  those  who  inflicted  that  degree 
of  violence  might  not  have  intended  to  kill  her  (probably 
you  think  so  here,  and  merely  to  stop  her  outcry  in  calling 
for  assistance),  all  who  are  parties  to  that  violence  are  guilty 
of  murder. 

You  need  not  take  on  yourselves  the  responsibility  of 
that.  I  take  that  on  myself.  The  great  question  for  you 
is,  whether,  taking  all  the  circumstances,  it  is  made  out  to 
your  satisfaction  that  the  prisoner  was  one  of  those  who 
inflicted  that  violence. 

The  whole  case  turns  on  circumstantial  evidence;  i.ef 
no  eyes  have  witnessed  the  act.     You  are  to  weigh  each 

(0)  His  statement    being,    that  letter    from   Madame  Tietjens  in 

his  papers  had  been  stolen  at  Leeds,  London,  and  on  the  10th  was  at 

It  must  have  been  by  some  person,  Reigate,  on  the  scene  of  the  murder, 

who  on  the  7th   of  June   had  a  (  Vide  ante,  p.  580.) 
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circumstance  to  see  if  it  is  proved  by  itself.  There  are  many  186j# 
circumstances  put  in  evidence ;  you  may  believe  some,  and 
think  others  not  established ;  but  when  you  take  all 
those  things  that  you  are  satisfied  of,  take  into  view  all  Franz. 
the  evidence,  and  see  those  circumstances.  Some  of  the 
facts  are  more  strongly  established  than  others.  But  the 
question  for  you  is,  if  all  the  circumstances  you  think  es- 
tablished lead  you  to  such  certainty  as  you  would  act  on  in 
a  matter  of  great  consequence,  that  the  prisoner  was  one 
of  those  persons  ;  if  so,  it  is  your  duty  to  public  justice  to 
say  so.  But  if,  taking  all  those  circumstances,  you  think 
that  fact  not  made  out,  the  prisoner  is  entitled  to  be  ac- 
quitted. It  would  be  more  agreeable  to  you  and  to  me, 
and  to  everybody  that  the  evidence  should  not  lead  us  to 
consider  the  prisoner  guilty.  My  duty  is,  to  see  that  no- 
thing comes  to  you  except  what  is  legal  evidence.  Then, 
taking  all  those  facts,  do  they  satisfy  you  with  that  degree 
of  reasonable  conviction  that  you  ought  to  have  before  you 
in  a  matter  of  great  consequence.  If  not  so,  acquit  the 
prisoner. 

Hitherto  I  have  made  the  observations  of  a  Judge  upon 
the  law,  which  you  are  bound  to  obey.  In  any  subsequent 
observations  of  mine  upon  the  evidence  it  is  different ; 
here  you  should  view  my  remarks  as  you  would  view  what 
is  said  by  one  of  yourselves  upon  the  subject.  I  directed 
you  on  matter  of  law  when  I  told  you  what  constitutes 
murder ;  on  that  the  responsibility  is  with  me,  and  it  is 
your  duty  to  act  on  it,  no  matter  whether  it  be  right  or 
wrong. 

[His  Lordship  here  went  into  the  evidence.] 

[When  his  Lordship  came  to  the  evidence  of  the  police- 
man, who  produced  the  bludgeon  and  the  other  two 
pieces  of  wood,  he  said  to  him,  "  Step  forward  and  help 
the  jury.     Don't  make  any  statement;  but  show  the  jury 
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the  piece  of  wood."     Tbe  policeman   accordingly  went 
close  to  the  jury,  but  not  into  the  jury  box.] 

Not  guilty  (a). 


(a)  This  case,  apart  from  the 
question  of  law  as  to  constructive 
murder,  is  one  of  the  most  remark- 
able instances  of  presumptive  evi- 
dence, as  to  which  Hale  says,  "In 
some  cases  presumptive  evidences 
go  far  to  prove  a  person  guilty, 
though  there  be  no  express  proof  of 
the  fact  to  be  committed  by  him, 
but  then  it  must  be  very  tcarily 
preued,  for  it  is  better  that  five 
guilty  persons  should  escape  un- 
punished, than  that  one  innocent 
person  should  die  (vol.  ii.  288) 
And  it  is  remarkable  that  the  illus- 
tration which  Hale  gives,  is  that  of 
a  man,  who  was  found  with  stolen 
goods  in  his  possession,  soon  after 
the  robbery,  and,  not  being  able  to 
account  for  their  possession  was 
condemned  and  executed,  whereas 
in  fact,  ns  it  afterwards  turned  out, 
the  real  robber  hud  passed  the 
stolen  property  to  him,  under  some 
pretext,  in  order  to  facilitate  his 
own   escape.     This  was  precisely 


the  defence   set   up   in   Reg.  v. 
Manzano.     (  Vide  ante,  p.  64.) 

With  regard  to  the  point  of  law 
aa  to  which  the  learned  Judge  di- 
rected the  jury,  it  will  be  observed, 
that  he  implied  that  tbe  prisoner 
must  either  actively  or  passively 
have  been  a  party,  not  only  to  the 
burglary,  but  the  personal  injury, 
and  did  not  put  the  caae  on  tbe  old 
doctrine  laid  down  in  Hale  (vol.  L 
439)  but  long  since  exploded,  that 
the  merely  being  a  party  to  a  bur- 
glary, even  though  absent  from  the 
actual  scene  of  violence,  may,  in 
the  event  of  death  ensuing,  make 
the  crime  of  murder.  The  learned 
Judge,  however,  laid  it  down,  that 
although  neither  party  had  the 
design  to  kill,  and  the  evidence  (as 
he  appeared  to  think)  clearly  in- 
dicated they  had  no/,  yet  tbe  vio- 
lence being  unlawful,  and  in  the 
prosecution  of  a  felony,  and  death 
ensuing,  the  offence  amounted  to 
murder. 
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Croydon,  coram  Williams,  J. 

PAULE   V.   GODING.  Summer 

__  Assizes, 

.DECLARATION  for  money  lent  and  advanced  to  the  There  cannot 
defendant's  wife  A.  B.  for  her  support.  there  is  any 

Pleas:  1.  Never  indebted,  except  as  to  36/.  paid  into  t"™™*^ 

Court;   and  denceforthe 

2.  That  the  said  A.  B.  was  not  nor  is  the  wife  of  the  plaintiff  de- 

j   r      i      j.       t  clines  to  with- 

defendant.     Issue.  draw  it  from 

Chambers,  Hawkins,  and  Butler  Rigby,  for  the  plaintiff.  Cohabitation 
Bovill  and  J.  Brown,  for  the  defendant.  many  years" 

mi        i   /»      •%        i       i         i  ■  *  n    i    w>th a  woman, 

The  defendants  daughter,  about  twenty,  was  called,  and  intro- 
and  stated,   that  so   long  as  she   could   remember,  her  hU°wi?e  ad" 
mother  had  lived  with  him  apparently  as  his  wife,  and  had  mi«ed  as  *?me 

*r  J  *  evidence  of  a 

introduced  them  to  the  neighbouring  gentry  as  his  wife  marriage,  in  an 
and   daughter.     That  towards  the  end  of  last  year  dis-  third  party 
agreements  had  taken  place,  and  that  she  and  her  mother  {S^baEd1" 
had  lived  in  separate   apartments   and  endured    various  for  necessariea 

or  money  sup- 

discom forts,  which  she  described,  but  which  did  not  appear  plied  to  her. 
to  amount  to  absolute  deprivation  of  necessaries,  nor  any  autJoriW  in 
downright  ill-usage.     That  they  left  him  in  January  for  a  **w> in  a  mar" 

°  a  -j  j  ried  woman, 

visit,  and  at  their  return  found  their  apartments  locked,  living  apart 
whereupon  they,  being  refused  the  key,  left  the  house  and  band,  to  bor- 
had  not  returned.     It  did  not  appear  that  they  had  applied  j^red"^  °n 
for  any  other  rooms,  or  that  they  had  been  actually  ex- 
pelled, and  it  rather  appeared  from  the  sequel,  that  they 
had  left  voluntarily.    They  put  themselves  under  the  pro- 
tection of  the  plaintiff,  an  attorney,  who  opened  a  commu- 
nication with  the  defendant  on  their  behalf.     He  then  de- 
nied that  he  had  been  married  to  the  lady,  and  disclaimed 
all  responsibility  for  her,  but  entered  into  negotiations  as 
to  a  provision  for  her  and  her  daughter,  on  condition  of  the 
latter  separating  from  her.    The  daughter,  however,  refused 
either  to  separate  from  her  mother  or  to  return  to  her  father, 
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had  been  making  advances  to  the  lady  and  her  daughter 


Pail* 
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*.  for  their  support,  which  the  daughter  proved,  the  money 

hating  been  chiefly  paid  to  her,  though  she  stated  that  it 
had  been  applied  and  expended  by  her  mother  for  their 
joint  support.  It  did  not  appear  distinctly  that  the  defend- 
ant had  been  informed  of  these  ad  ranees,  but  it  rather 
appeared  that  he  was  an  are  that  some  advances  were  being 
made  during  the  negotiations,  and  in  February,  when  the 
negotiations  were  broken  off,  he  declared  that  be  would 
not  sanction  advances,  except  on  condition  of  the  daughter 
leaving  her  mother.  The  money  paid  into  Court  was  suffi- 
cient to  satisfy  these  advances.  But  they  went  on  up  to 
shortly  before  action,  and  to  the  amount  of  nearly  180L,  at 
the  rate  of  about  5/.  a  week. 

Early,  however,  in  the  course  of  the  communications, 
the  plaintiff  informed  the  defendant  that  they  were  main- 
tained at  his  cost,  but,  except  on  the  condition  before 
mentioned,  the  defendant  never  assented  to  their  being  so 
maintained,  and  on  cross-examination  his  daughter  ad- 
mitted that  the  plaintiff  had  so  stated  to  her,  that  her 
father  had  declared  he  would  not  assent  to  it.  It  further 
appeared  that  the  daughter  and  her  brother  were  entitled 
to  some  property,  and  that  the  plaintiff  had  taken  an 
assignment  of  the  brother's  reversionary  interest  for  the 
advances.  The  letters  contained  no  authority  to  the 
plaintiff  to  make  advances,  beyond  what  is  above  stated. 
The  mother  was  not  called,  nor  was  the  plaintiff,  and  the 
case  rested  on  the  evidence  of  the  daughter,  and  the  letters, 
in  proof  of  a  conversation  in  which  the  defendant's  former 
attorney  was  informed  that  the  plaintiff  was  providing  for 
his  wife  and  daughter,  and  stated  that  he  was  sure  the 
defendant  would  act  honourably.  This,  however,  was 
merely  in  the  course  of  the  negotiations. 

It  appeared,  also,  that  the  lady  had  stated  she  had  an 
allowance  of  80/.  a  year  from  a  former  husband. 
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At  the  close  of  the  case  for  the  plaintiff,  there  being  no         1861. 
actual  proof  of  a  marriage, 

Bovill  submitted  that  there  must  be  a  nonsuit. — Even 
assuming  that  the  lady  is  the  wife  of  the  defendant  (though 
there  is  no  proof  that  she  is),  she  was  a  wife  living  apart 
from  her  husband,  and  with  a  separate  maintenance.  There 
is  no  authority  implied,  even  to  contract  for  necessaries, 
under  these  circumstances,  but  this  is  not  an  action  for 
necessaries,  nor  by  the  person  who  supplied  her,  but  it  is 
an  action  for  money  lent  to  her ;  and  there  is  no  authority 
in  a  wife,  living  apart  from  her  husband,  to  borrow  money 
on  his  credit.  There  is  here  no  attempt  to  show  an  actual 
authority,  and  there  is  no  implied  authority,  at  all  events 
beyond  the  time  up  to  which  the  money  is  paid  into  Court. 
Moreover,  there  is  no  evidence  that  the  advances  were 
made  on  the  credit  of  the  defendant,  and  there  is  evidence 
that  they  were  not,  but  upon  the  credit  of  the  son's  rever- 
sionary interest. 

M.  Chambers  for  the  plaintiff. — There  is  evidence  that 
the  defendant  turned  his  wife  out  of  doors,  and  there  is  an 
authority  implied  in  law  to  contract  for  what  is  necessary. 

Williams,  J. — The  action  is  not  for  necessaries,  nor  is 
it  brought  by  a  person  who  has  supplied  necessaries. 
There  is  no  proof  of  any  authority  to  borrow  money,  be- 
yond the  time  up  to  which  money  is  paid  into  Court. 

Chambers. — The  defendant  knew  that  they  must  be 
supported  somehow,  and  that  they  were  being  supported 
by  the  plaintiff.     That  is  sufficient  as  an  authority. 

Bovill. — There  is  no  proof  of  any  turning  out  of  doors. 
On  the  contrary,  it  is  alleged  that  they  left  voluntarily. 
There  is  no  proof  of  ill-usage,  and  they  refused  to  return 
to  him. 

Williams,  J. — I  am  of  opinion  that  there  is  no  case. 
But  then  there  is  the  issue  on  the  plea,  denying  that  she 
is  his  wife.     I  cannot  direct  a  verdict  on  that,  and  unless 
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the  parties  consent  to  get  rid  of  that  issue  I  mast  dispose 
of  it,  and  there  cannot  be  a  nonsuit  (a). 

Bovill  proposed  to  discharge  the  jury  on  it,  or  to  get  rid 
of  it  in  any  way,  but 

Chambers  declined  to  assent,  and  thereupon 

Williams,  J.,  said  there  could  not  then  be  a  nonsuit,  and 
the  cause  proceeded,  but  ultimately  ended  in  an  arrange- 
ment. 


(a)  A  Judge  can  never  direct  a 
nonsuit,  unless  the  plaintiff  con- 
sents to  it  as  an  alternative  to  a 
verdict  for  the  defendant,  which  a 
Judge  can  direct,  if  there  is  no  evi- 


dence. But  he  cannot  if  there  is 
any  issue,  on  where  there  is  evi- 
dence. See  iMmlty  v.  Allday,  1 
C.  &  J.  301. 


Summer 
Assizes. 

In  an  action 
against  a  rail- 
way company 
for  an  injury 
sustained 
through  falling 
down  some 
stairs  at  their 
station  :— 
Held,  that  it 
was  not  enough 
to  show  that 
the  stairs  were 
of  improper 
condition  or 
construction 
unless  the  fall 
was  caused 
thereby. 


Croydon,  coram  Williams,  J. 

DAVIS   v.  THE   LONDON   AND   BRIGHTON 

RAILWAY  COMPANY. 

DECLARATION,  that  at  a  certain  station  of  the  de- 
fendants there  was,  in  their  use  and  possession,  a  staircase 
for  the  descent  of  passengers,  which  was  not  in  a  reason- 
ably safe,  secure,  proper,  and  commodious  condition,  nor 
of  proper  and  safe  construction,  so  as  that,  by  reason  of 
their  neglect  and  default  in  that  behalf,  the  plaintiff,  while 
lawfully  using  and  descending  the  same  as  a  passenger  by 
the  defendants'  railway  and  by  their  permission,  slipped 
and  fell,  whereby  she  was  injured,  &c. 

Pleas :  not  guilty,  and  the  usual  other  traverses. 

M.  Chambers,  Parry,  Serjt,  and  Harrison,  for  the  plain- 
tiff. 

Bovill,  Denman,  and  Hannen,  for  the  defendants. 

On  the  24th  April,  1860,  the  plaintiff,  an  aged  female, 
went  to  the  station  of  the  Company  at  New  Cross,  and 
having  taken  a  ticket  for  their  line  was  descending  the 
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stairs  in  question  which  led  down  to  the  railway,  when  her 
foot  caught,  and  she  fell  down  the  stairs  and  sustained 
severe  injuries.  Her  original  statement  was  that  her  feet 
had  caught,  but  her  evidence  now  tended  to  show  that  both 
heel  and  toe  had  caught,  and  so  she  had  been  tripped  up. 
The  case  on  her  part  was  that  the  stairs  of  deal  had  been 
lately  mended  with  slips  of  oak  nailed  on  the  front  of  each 
step,  which  being  stronger  than  deal,  and  therefore  less 
worn,  left  a  kind  of  groove  on  each  step,  in  which  the 
toe  of  the  foot  was  likely  to  catch,  while  the  heel  was  likely 
to  catch  on  the  projection  of  the  oak  slip  on  the  preceding 
step.  And  several  witnesses,  some  of  whom  had  them- 
selves fallen  in  the  same  way,  gave  evidence  to  this  effect. 

There  was  evidence  that  the  steps  had  been  on  the 
morning  in  question  somewhat  wet,  dirty,  and  slippery, 
by  reason  of  the  weather. 

Witnesses  were  called  to  show  that  the  steps  had  been 
repaired  in  the  usual  manner ;  and  on  the  other  side,  to 
show  that  they  should  have  been  all  of  one  wood,  or  faced 
with  zinc. 

Williams,  J.  (to  the  jury). — The  question  is,  whether 
the  injury  was  owing  to  the  steps  being  in  an  improper 
condition,  by  reason  of  the  negligence  of  the  Company. 

It  is  not  enough  that  the  stairs  were  of  improper  con- 
struction, or  repaired  in  a  mean  or  improper  manner,  un- 
less they  were  of  such  a  construction,  or  in  such  a  con- 
dition, through  the  fault  of  the  Company,  as  would  be 
likely  to,  and  did,  cause  the  plaintiff  to  fall  down  them. 
And  you  must  be  satisfied,  before  you  find  for  her,  that 
they  were  in  such  a  state,  through  their  fault,  that  by 
reason  of  that  she  fell  as  she  has  described. 

Verdict  for  the  plaintiff,  damages  600/. 
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Words  spoken 
by  a  medical 
officer  to  the 
steward  of  a 
public  school, 
to  the  effect 
that  the  plain- 
tiff, a  butcher, 
who  supplied  it 
with  meat,  sold 
bad  meat : — 
Held,  privi- 
leged in  the 
absence  of 
malice. 


Coram  Williams,  J. 
HUMPHREYS  v.  STILWELL. 

INLANDER.  The  words  charged  were,  that  the  plaintiff, 
a  butcher,  sold  meat  by  the  yard,  and  had  been  hooted 
out  of  the  market :  innuendo,  that  he  sold  bad  meat. 

Plea :  not  guilty. 

Chambers  and  Brown  for  the  plaintiff. 

JBovill  and  Garth  for  the  defendant. 

The  defendant  was  medical  officer,  and  also  a  life  gover- 
nor, of  a  college  or  school.  The  plaintiff  supplied  the 
college  with  meat,  and  the  words  complained  of  were 
spoken  by  the  defendant  to  the  steward,  in  the  course 
of  some  conversation  as  to  one  or  two  cases  of  illness 
among  the  boys,  rand  complaints  about  the  meat  on  their 
part.  The  steward  repeated  the  words  to  the  plaintiff, 
who  thereupon  brought  this  action. 

The  steward  was  the  chief  witness  for  the  plaintiff,  and 
stated  that  it  was  his  duty  to  examine  the  meat,  and 
report  it  if  bad,  and  that  to  his  knowledge  no  bad  meat 
had  been  received  from  the  plaintiff,  though  he  admitted 
the  fact  of  some  complaints,  and  also  of  one  or  two  boys 
having  been  sent  home  on  account  of  illness. 

The  defendant  was  called,  and  stated  that  he  conceived 
it  his  duty,  as  medical  officer,  to  speak  on  the  subject  of 
the  quality  of  the  meat  supplied  to  the  school,  that  he  had 
heard  of  complaints  by  the  boys  of  bad  meat,  and  that 
the  nature  of  the  illness  of  one  or  two  of  the  boys,  with 
the  absence  of  any  other  assignable  cause,  suggested  to 
his  mind  the  notion  that  it  might  be  the  meat 

There  was  no  evidence  of  actual  malice,  and  the  facts 
appeared  rather  to  negative  it. 

Williams,  J.,  told  the  jury  that  the  communication  was 
privileged  (as  the  defendant  might  reasonably  suppose  it 
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was  part  of  bis  duty,)  if  there  was  no  malice ;  and  left  that        1861. 

question  to  them. 
1  Humphreys 

The   jury  found  that  the  words  were  spoken  without     „     v- 

J     J  r  Stilwell. 

malice ;  and 

Williams,  J.,  directed  a 


Verdict  for  the  defendant  (a). 


(o)  Directing  them  at  the  same 
time  to  assess  damages  condition- 
ally, in  case  the  Court  thought  that 


he  was  wrong,  which  they  did  at  5/. 
The  case  was  not  moved.  Vide 
Maitland  v.  Bramwcll,  post. 


Coram  Williams,  J. 
LEE  v.  FISHER. 

DECLARATION,  that  in  consideration  that  the  plaintiff 
would  sell  and  deliver  goods  to  one  Leddiatt,  on  credit,  to 
the  amount  of  200Z.  at  least,  the  defendant  guaranteed 
and  promised  to  pay  to  him,  on  the  production  of  the 
orders  of  Leddiatt,  for  the  said  goods  the  said  200/.,  viz., 
that  is  to  say,  100Z.  out  of  the  second  draw,  and  100/.  out 
of  the  third  draw,  under  the  contract  then  in  force  between 
the  defendant  and  Leddiatt,  for  the  building  of  certain 
houses,  and  whereby  Leddiatt  was  to  receive  from  the  de- 
fendant 800/.  by  "draws"  or  instalments,  as  in  the  con- 
tract mentioned. 

Averment,  that  the  plaintiff  sold  and  delivered  the  goods, 
to  wit,  bricks,  to  Leddiatt,  on  his  credit,  to  an  amount  ex- 
ceeding 100/.,  and  produced  to  the  defendant  orders  of 
Leddiatt  for  the  same,  and  that  the  said  draws  or  instal- 
ments became  due  and  payable  from  the  defendant  to 
Leddiatt,  according  to  the  contract. 

General  averment.     Breach,  non-payment. 

Pleas  (inter  alia),  that  the  plaintiff  did  not  produce  the 

orders!  &c. 

rr2 


Summer 
Assizes. 

In  an  action  on 
a  guarantee 
that  bricks 
supplied  to  a 
builder,  for 
building  a 
house  for  the 
defendant, 
should  be  paid, 
out  of  the 
money  which 
might  become 
due  to  the 
builder,  the 
issue  being 
whether  the 
money  had 
become  due  to 
the  builder,  he 
having  ap- 
parently given 
up  the  con- 
tract to  be 
completed  by 
his  employer : 
— Held,  that 
the  question 
was  whether 
this  transfer 
was  real  or 
colourable. 
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1861.  4.  As  to  100/.,  that  the  second  draw  did  not  become 

due  and  payable  to  Leddiatt. 

5.  That,  before  the  second  draw  became  due  to  Leddiatt, 
the  contract  between  him  and  the  defendant  was  ended, 
and  the  said  draw  never  became  due.    Issue. 

6.  As  to  100/.,  that  the  third  draw  never  became  due 
to  Leddiatt. 

7.  Similar  to  the  6th.     Issue. 

Demurrer  to  the  5th  and  7th  pleas,  for  not  alleging  that 
there  was  notice  to  the  plaintiff  before  he  supplied  the 
bricks. 

Chambers  and  Philbrick  for  the  plaintiff. 

Lush,  Denman  and  Crawford  for  the  defendant, 

On  the  19th  September,  1860,  the  contract  between  the 
defendant  and  Leddiatt  was  entered  into — the  houses  to  be 
finished  before  the  20th  March,  1861,  for  850/.,  of  which 
50/.  was  to  be  paid  on  signing  the  agreement,  300/.  on  the 
houses  being  roofed  in,  and  300/.  on  the  floors  being  laid, 
and  200/.  on  the  completion. 

On  the  same  day  the  defendant  wrote  to  the  plaintiff  the 
guarantee  declared  on  : — "  Mr.  Leddiatt  has  contracted  to 
build  for  me  two  houses  for  850/.,  and  I  guarantee  to  pay 
to  you,  on  the  productioh  of  his  orders,  200/. ;  100/.  out  of 
his  second  draw ;  100/.  out  of  his  third  draw." 

Leddiatt  was  present  when  this  was  written,  and  left  with 
the  defendant  this  written  authority  : — "  I  have  agreed  to 
leave  in  your  hands  100/.  out  of  the  second  draw  of  300/., 
and  100/.  out  of  the  balance  on  my  contract  with  you  to 
build  two  houses,  and  to  pay  the  said  sums  to  Mr.  Lee,  on 
his  handing  me  an  order  and  receipt  as  each  payment  be- 
comes due  on  the  contract" 

Two  authorities  in  writing,  signed  by  Leddiatt,  were 
handed  to  the  defendant  at  the  same  time. 

The  houses  were  roofed  in,  and  the  first  instalment  of 
300/.  was  paid  to  Leddiatt 
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On  the  20th  November  he  discontinued  working,  and         1861. 
soon  after  there  was  a  sale  of  the  plant,  &c,  which  the  de- 
fendant bought. 

In  March,  1861,  the  plaintiff  wrote  to  the  defendant, 
that  as  the  houses  were  advancing  towards  completion, 
Leddiatt  must  be  entitled  to  his  second  draw,  and  there- 
fore that  the  first  instalment  of  100Z.  was  due. 

On  the  28th  March  the  defendant  wrote  to  the  plaintiff, 
that  Leddiatt  was  not  completing  the  houses. 

In  May  this  action  was  brought. 

The  defendant  was  called,  and  he  swore  that  after  the 
sale  Leddiatt  had  nothing  to  do  with  the  work,  and  that  he 
had  completed  it  himself,  at  a  greater  expense  than  the 
contract  price.  But  he  admitted  that  it  was  completed  in 
a  better  manner;  and  it  appeared  that  Leddiatt  had  given 
some  kind  of  assistance  in  the  way  of  advice  or  suggestion 
while  the  houses  were  being  completed. 

On  the  part  of  the  plaintiff  the  case  was,  that  the 
transfer  of  the  work  and  plant  by  Leddiatt  was  merely 
colourable,  and  it  appeared  that  the  bricks  had  been 
supplied  by  the  plaintiff  before  that  transfer. 

Williams,  J.  (to  the  jury). — The  question  is,  whether 
there  was  a  colourable  transfer  by  covin  or  collusion  be- 
tween the  defendant  and  Leddiatt ;  the  latter  really  carry- 
ing on  the  work ;  and  the  object  being  merely  to  protect 
the  property  from  the  creditors  of  Leddiatt.  If  so,  find 
for  the  plaintiff,  for  he  is  entitled  under  the  guarantee. 

Verdict  for  the  plaintiff,  200/.  (a). 

(a)  A  rule  nisi  was  granted  in  Exch.,  but  merely  on  the  ground  of  surprise. 
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1861. 

Coram  Williams ,  J. 

*?™cr9.  M'KEWAN  v.  THORNTON. 

J"aabanS  ^HE  plaintiff   sued   as   public  officer  of  the   London 

Kuararitee,,  to  ancj  County  Banking  Company,  and  the  declaration  stated 

once ;  plea,  that  on  the  23rd  July,  1856,  in  consideration  that  the  Bank- 

for  a  defence  •_• 

on  equitable  'ng  Company  would  advance  to  one  E.  Smith,  5,000/.,  from 

iThad^becn181  t'me  *°  t'met a8  ne  should  require,  the  defendant  promised  the 

given  on  a  Banking  Company  that  he  would  guarantee  and  hold  them 

misreprescnta-  i          *•                    1                         ... 

tion  by  the  harmless  from  any  loss  that  might  arise  to  them,  in  conse- 

tnestate&of  the  quence  of  such  advances,  and  that  it  should  be  a  continuing 

principal's  guarantee,  to  the  extent  of  6,000/. 

banking  ac-  °                    '                                           * 

count,  and  on  Averment,    that    the    co-partnership,   relying    on    the 

to  return  it  if  guarantee,  afterwards  advanced   to    Smith    divers   sums, 

bePtwe"nrthlP  amounting  to  5,000/.,  and  that  in  consequence  of  such 

principal  and  advances  a  loss  had  arisen  to  them  to  that  amount. 

the  defendant 

did  not  take  Breach  :  that  the  defendant  had  not  held  them  harmless 

effect : — Held.  -           Ai_      1 

that  the  latter  from  the  loss. 

part,  alone,  pjea .  for  a  defence  on  equitable  grounds — that  E.  Smith, 

would  not  be  *                e                                                  ' 

any  defence,  when  the  defendant  gave  the  guarantee,  carried  on  business 

and  that  there-  .                 .        .  .                                .  ,      , 

fore,  if  it  alone  as  a  contractor,  and  kept  a  banking  account  with  the  co- 

thc8pia?ntiff  partnership,  and  owed  them  a  large  sum.  That  the  defendant 

should  have  a]80  kept  an  account  with  the  co-partnership,  and  had  a 

leave  to  enter  #                                                      ■                      ' 

a  verdict,  and  large  sum  in  their  hands.      That  it  was  proposed  that  the 

the  former  part  defendant  should  become  a  partner  of  Smith  in  his  said 

it  must  be  business,  and  that  Smith  represented  to  the  defendant  that 

shown,  not  only  '                                          r 

that  there  was  he  had  large  and  lucrative  contracts  in  hand,  and  wanted 

tation,  but  that  capital  to  carry  them  out,  and  that  he  owed  the  co-partner- 

the  defendant  , .       gum  of  j  8  000/.,  and  he  referred  the  defendant  to  the 

relied  upon  it,  <                               '            ' 

and  pave  the  co-partnership  and  to  the  plaintiff,  as  the  manager,  in  order 

guarantee  on  .          .  .         -            -  . 

the  faith  of  it:  that  the  defendant  might  make  inquiries  from  him  as  to 

that  questions  *ne  pecuniary  affairs  of  Smith,  and  the  state  of  his  account 

as  to  com-  ancj   j,js  liabilities.       That  thereupon  he  applied  to  and 

plaints  by  de-  . 

fendant  of  the  made  inquiries  of  the  said  co-partnership,  and  of  the  plain- 
presentation  tiff  as  such  manager,  for  the  purpose  of  ascertaining  the 
ktera"0t  C°!~  pecuniary  liabilities  of  Smith,  and  that  in  answer  to  such 
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inquiries  it  was  falsely  and  deceitfully  represented  to  him         1S6I. 
by  the  co-partnership,  and  by  the  plaintiff  as  such  manager,      m«kewah 
that  the  sum  which  Smith  owed  to  the  bank  was  18,000/.,  t>. 

Thornton 

and  that  though  he  dealt  in  bills  of  exchange  they  did  not 
know  whether  he  dealt  in  them  extensively.  And  that  he 
was  then  worth  24,000/.,  &c.  That  the  defendant,  upon 
the  faith  of  the  said  representation  being  true,  lent  Smith 
2,000/.,  and  gave  to  the  co-partnership  the  guarantee  de- 
clared on.  But  that,  at  the  time  when  the  representations 
were  made  to  him,  Smith  owed  to  the  co-partnership  nearly 
60,000/.,  and  was  dealing  extensively  in  bills,  and  was  not 
worth  24,000/.,  but  was  really  insolvent,  &c.  And  that 
before  the  defendant  gave  the  guarantee,  it  was  expressly 
represented  to  him,  and  agreed  by  the  co-partnership,  that 
the  same  should  be  cancelled  and  given  back  to  him,  in 
case  the  said  intended  partnership  should  not  be  formed. 

Averment :  that  if  he  had  known  what  the  co-partner-' 
ship  knew  respecting  the  pecuniary  position  of  Smith  he 
would  not  have  entertained  the  proposal  of  becoming  a 
partner  with  him,  and  would  not  have  given  the  guarantee 
nor  lent  the  money.  That  the  intended  partnership  with 
Smith  went  off  (a),  of  which  the  co-partnership  had 
notice  (a),  and  that  they,  though  requested  (a),  refused  to 
cancel  or  give  back  the  guarantee  (a).     Issue. 

Bovill,  Lush  and  Paterson,  for  the  plaintiff. 

Chambers,  Hawkins  and  Garth,  for  the  defendant. 

The  defendant  began,  and  being  called  in  support 
of  his  plea,  stated  that  having,  in  June,  1856,  been  intro- 
duced to  Smith,  and  a  partnership  being  proposed,  and 
both  banking  with  the  plaintiff's  co-partnership,  it  was 
agreed  that  they  should  mutually  make  inquiries  there ; 
and  accordingly  the  defendant  applied  to  the  plaintiff  for  # 

information,  when  the  plaintiff  made  the   statements  set 
forth  in  the  declaration.     In  addition  thereto,  the  plaintiff 

(a)  Not  saying  when, nor  whether  made,  and  vide  the  evidence  that 
it  was  before  the  advances    were      it  was  not. 
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1861.        referred  to  the  contracts  of  Smith,  especially  to  one  at 
M'Kewam     Netley,  for  which  the  plaintiff  said  the  bank  had  agreed  to 
».  advance   him  5,000/.    The  defendant  found   that  Smith 

had  eight  contracts  on  hand  at  Pembroke,  Netley,  Ports- 
mouth, Shoreham  and  other  places,  which  the  defendant 
visited,  and  inspected  the  works,  and  where  be  was 
satisfied  as  to  the  value  of  the  contracts.  Soon  after  his 
return  from  this  inspection,  he  saw  the  plaintiff  and  in- 
formed him  of  this,  and  of  this  disposition  to  form  a  part- 
nership. He  also  saw  Smith  and  inspected  his  balance 
sheet,  whence  it  appeared  that  (as  the  plaintiff  had  stated) 
he  was  worth  24,000/. 

On  the  7th  July,  1856,  after  all  this,  the  defendant  lent 
Smith  2,000/.,  taking  his  promissory  note  for  the  amount 

Shortly  afterwards  the  Netley  contract  was  put  into 
defendant's  hands  to  conduct,  and  he  lent  Smith  2,000t 
more. 

The  defendant  continued  in  charge  of  the  Netley  con- 
tract until  September,  1857,  when  it  was  completed. 

On  the  23rd  July,  1856,  the  defendant  saw  the  plaintiff, 
who  said  the  bank  wanted  him  to  give  a  guarantee,  as 
otherwise  they  should  stop  advances  to  Smith.  Defendant's 
version  of  the  interview  was,  that  he  told  plaintiff  that 
the  partnership  was  not  formed,  and  that  he  asked,  if  it 
went  off,  how  the  guarantee  was  to  be  dealt  with?  to 
which  the  plaintiff  replied,  "  If  the  partnership  does  not 
go  on,  we  will  give  back  the  guarantee,"  and  that  the 
defendant  on  that  understanding  then  gave  the  guarantee, 
which  was  as  follows : — 

"  To  the  London  and  County  Bank. 

"  23rd  July,  1856. 
"  In  consideration  of  your  advancing  to  Mr.  E.  Smith 
the  sum  of  5,000/.  from  time  to  time,  as  he  may  require,  I 
hereby  guarantee  and  hold  you  harmless  from  any  loss 
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M'Kewan 


that  may  arise  to  you  in  consequence  of  such  advances,         1861. 
and  this  shall  be  to  you  a  continuing  guarantee  to  the 

.-  iTA    AV  E>  1 

extent  of  5,000/."  *. 

Thornton 

The  defendant,  as  already  mentioned,  was  in  charge  of 
the  Netley  contract  until  September,  1857,  when  it  was 
completed. 

On  the  4th  October,  1856,  the  defendant  lent  Smith 
2,000/.  more,  taking  another  note. 

On  the  4th  November,  1856,  the  defendant  being  at  the 
bank,  the  plaintiff  complained  that  the  partnership  was 
not  confirmed,  and  intimated  that  Smith's  account  had 
increased  to  25,000/.,  that  there  was  another  large  sum 
owing,  a  covered  debt  of  25,000/.  According  to  the  de- 
fendant's account,  this  was  the  first  he  had  heard  of  the 
covered  debt,  as  additional  to  the  uncovered  debt,  and  that 
he  told  the  plaintiff  so,  who  however  denied  it. 

In  January,  1857,  the  defendant  employed  an  attorney 
to  look  into  the  matter. 

Further  interviews  took  place  between  the  parties,  but 
the  partnership  was  not  confirmed. 

On  the  21st  April,  1857,  the  plaintiff  wrote  to  the  de- 
fendant to  know  when  it  would  be  completed,  and  the 
defendant  replied  by  a  letter  to  the  effect  that  the  valuation 
of  the  stock  was  going  on,  and  would  necessarily  take  a 
long  time,  and  that  the  affair  could  not  be  hastily  con- 
cluded. 

In  September  the  Netley  contract  was  completed. 

On  the  6th  October,  1857,  Smith  died,  and  it  turned 
out  that  he  was  insolvent. 

Shortly  before  this  the  defendant  was  present  at  a 
meeting  of  the  directors,  at  which  the  guarantee  was 
alluded  to,  and  the  defendant  mentioned  his  impression  of 
the  oral  agreement  with  the  plaintiff,  that  if  the  partner- 
ship did  not  take  effect,  the  guarantee  should  be  given  up, 
which  the  plaintiff  denied. 
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1W1.  On  the  Cth  October,  1S57,  the  defendant  wrote  to  tfce 

.,  ..  bank,  that  he  conld  not  take  opoo  himself  the  sole  banks 

c  of  carrying  out  Smith's  contracts. 

In  July,  1857,  the  defendant's  attorney  required  the  exact 
state  of  the  banking  account,  including  looms  and  ordinary 
advances,  up  to  the  present  time,  to  be  shown,  with  the 
particulars  of  all  securities,  &c.  And  the  plaintiff  there- 
upon furnished  the  defendant's  attorney  with  a  statement 

of  Smith's  account. 

£        9.    <L 

Balance  of  current  account       .    41,998     4    2 

Loan  account 19,980  15    6 


£61,978  19    8" 

Securities  were  specified,  and  among  others  the  defend- 
ant's guarantee. 

On  the  Gth  October  Smith  died,  as  already  mentioned, 

the  partnership  not  having  been  completed. 

On  the  18th  October,  1857,  the  defendant  wrote  to  the 
bank  to  the  effect  that  as  the  guarantee  was  to  be  given 
up,  if  the  partnership  did  not  take  effect,  and  Smith  had 
died,  he  demanded  that  it  should  be  returned. 

The  bank  denied  the  statement,  and  declined  to  give  op 
the  guarantee. 

It  did  not  appear  that  the  defendant  up  to  this  time 
had  complained  of  the  alleged  misrepresentation  by  the 
plaintiff  as  to  the  state  of  Smith's  account. 

The  bank  took  proceedings  in  Chancery  for  the  adminis- 
tration of  Smith's  estate,  and  proved  for  upwards  of 
C0,000/. 

In  May,  1861,  they  wrote  to  the  defendant  to  the  effect 
that  the  result  of  the  administration  had  not  been  to  re- 
duce the  debt  to  less  than  5,000/.,  and  that  therefore 
they  must  call  on  the  defendant  to  carry  out  his  guarantee. 
He  refused,  and  the  present  action  was  brought. 
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The  plaintiff  was  called,  and  contradicted  defendant,        1861. 
both  as  to  the  alleged   misrepresentation  and  the  alleged 
undertaking  to  return  the  guarantee.  *. 

As  to  the  former,  he  stated  that  the  sum  of  18,000/. 
was  mentioned  merely  as  the  current  account,  apart  from 
the  loan  or  u  covered"  account. 

As  to  the  alleged  undertaking  to  return  the  guarantee, 
the  plaintiff  denied  it  in  toto,  and  stated  that  on  the  faith 
of  it  advances  had  been  made  to  Smith  far  beyond  5,000/. 

The  plaintiff's  version  of  the  matter  was,  that  on  the 
23rd  July,  1856,  he  told  the  defendant  that  the  directors 
had  already  allowed  Smith  to  overdraw  largely,  and  would 
not  allow  him  to  overdraw-  further  without  a  guarantee, 
and  that  on  the  guarantee  being  given,  he,  the  plaintiff, 
told  the  defendant,  that  it  would  be  fair  that  it  should 
rank  after  the  amount  to  which  they  had  already  allowed 
him  to  overdraw.  And  the  plaintiff  said,  that  on  the 
faith  of  the  guarantee  Smith  had  been  allowed  to  over- 
draw until  the  debt  on  the  current  account  reached 
25,000/.,  of  which  the  defendant  had  been  made  aware. 

There  was  no  proof  that  the  statement  of  Smith's  affairs 
had  been  seen  by  the  defendant,  though  it  had  been  sent 
to  his  attorney. 

The  defendant  was  not  asked,  whether,  if  he  had  known 
the  state  of  Smith's  affairs,  he  would  have  given  the 
guarantee. 

The  attorney  for  the  defendant  being  called,  Bovill,  in 
cross-examining,  asked  him  when  he' first  heard  of  the 
guarantee,  whereupon 

Chambers  asked  from  whom  he  heard  it ;  and  the  answer 
being,  that  he  heard  it  from  his  client,  the  defendant, 
proposed  to  ask,  "What  did  he  say  to  you  at  the  time?'' 

Bovill  objected  to  the  question,  and 

Williams,  J.,  disallowed  it. 

The  attorney  for  the  plaintiff  being  called,  denied,  in 


Thornton. 
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1861.        the  course  of  cross-examination,  that  the  attorney  for  the 
^~^/*m*/      defendant  had  told  him  at  a  certain  time  that  his  client 

M'Kewan 

v.  had  complained  of  misrepresentation,  whereupon 

Chambers  proposed  to  recal  his  client's  attorney  to  con- 
tradict this. 

Bovill  objected  that  it  would  be  collateral,  but 

Williams,  J.,  thought  otherwise,  as  it  bore  upon  the 
main  subject  of  inquiry  ;  the  contention  on  the  part  of  the 
plaintiff  being,  that  the  alleged  misrepresentation  was  a 
mere  afterthought. 

The  plaintiff  admitted  that,  before  June,  1857,  the  de- 
fendant had  reproached  him  with  not  having  given  the 
state  of  Smith's  affairs  correctly,  but  not  that  he  had 
declared  that  he  had  given  his  guarantee  on  the  faith  of 
that  statement,  and  the  defendant  himself  was  not  asked 
that  question. 

Williams,  J.  (to  the  jury). — The  defence  consists  of  two 
parts,  and  it  is  for  you  to  say  whether  either  or  both,  or 
neither,  are  made  out.  As  to  the  first,  you  will  have  to 
say  whether  either  the  plaintiff  made  the  alleged  mis- 
representation as  to  the  state  of  the  banking  account,  and 
whether  the  defendant,  by  reason  of  it,  was  induced  to 
enter  into  the  guarantee.  And,  upon  the  second  point, 
consider  and  state,  separately  and  distinctly,  whether  there 
uus  the  allowed  undertaking  that  the  guarantee  should  be 
returned,  in  the  event  of  the  partnership  not  taking 
place. 

The  evidence  of  the  defendant  seems  to  me  to  make  out 
the  plea  in  bcth  its  parts.  It  is  for  you  whether  you  can 
rely  upon  it.  And.  if  you  believe  the  plaintiff,  the  plea  is 
disproved. 

Nothing  i$  said  bv  the  defendant  as  to  the  alleged  mis- 
representation  until  the  conversation  with  the  plaintiff, 
shortly  before  the  inteniew  with  him  before  the  directors, 
when  he  reproached  him  with  it;  and  even  then  he  does 
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not  appear  to  have  said  that  he  had  given  the  guarantee  on         1861. 
the  faith  of  the  plaintiffs  statement.     And,  in  answer  to      M<K 
the  letter  of  the  directors  after  Smith's  death,  the  defendant  ». 

Thornton 

makes  no  mention  of  the  alleged  misrepresentation.  The 
defendant's  attorney  was  recalled  to  prove  some  previous 
complaints  about  it,  but  they  were  quite  general,  and  do 
not  appear  to  have  amounted  to  what  is  now  set  up,  viz., 
that  the  defendant  was  induced  to  enter  into  the  contract 
by  the  misrepresentation  of  the  plaintiff. 

You  must  say — 

1st.  Whether  there  was  the  misrepresentation  alleged 
by  the  defendant,  and  whether  he  was  by  reason  of  it  in- 
duced to  give  the  guarantee. 

2nd.  Whether  the  guarantee  was  given  on  condition  to 
be  returned,  if  the  partnership  went  off. 

During  the  absence  of  the  jury,  the  learned  Judge  said : 
"  Supposing  the  jury  find  that  there  was  not  the  misrepre- 
sentation, but  that  there  was  the  condition,  I  shall  reserve 
the  point  whether  the  plea  is  proved  or  whether  it  is  a  bad 
plea  (a),  because  I  doubt  if  it  is  good.  It  is  a  double  plea, 
and  the  inclination  of  my  mind  is  that,  if  the  latter  part  of 
it  stood  alone,  it  would  be  bad.  So  that,  if  the  jury  find 
that  latter  part  alone  for  the  defendant,  I  shall  give  the 
plaintiff  leave  to  move  to  enter  the  verdict  (ft).  I  have  grave 
doubts  whether  the  plea  would  disclose  a  good  defence  on 
equitable  grounds,  if  the  former  part  of  it,  as  to  the  alleged 
representation,  were  struck  out  or  disproved,  leaving  only 
the  latter  part — that  it  was  understood  that  the  guarantee 
should  be  returned  if  the  partnership  should  not  take  effect. 
I  very  much  doubt  if  that  would  be  a  good  defence  whether 
at  law  or  equity.  Indeed,  I  doubt  whether,  in  this  case, 
there  would  be  any  difference  between  law  and  equity.  In 
the  case  of  a  surety,  the  only  difference  between  law  and 

(a)  And    so    requiring    to    be  (b)   Vide    Oxenham    v.    Smith, 

proved  in  omnibus.  Exch.,  Mich.  Term,  1861 J 
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1861.        equity  is,  that  an  equity  may  arise  where  the  position  of 
M'Klwan     t')e  9urcty  i*  established,  and  that  a  Court  of  Equity  will 

v-  protect  that  equity.     But  I  have  yet  to  learn  that  there  is 

Thornton.    l  ^      J  Jm 

any  difference  between  law  and  equity,  as  to  terms  or  effect 
of  a  written  instrument.  Therefore,  I  have  much  doubt 
whether  the  plea  is  good  without  the  first  part  of  it;  so 
that,  if  the  jury  find  that  part  disproved,  the  plaintiff 
should  have  leave  to  move  to  enter  the  verdict. 

liovill  contended  that  the  plea  must  be  proved  in  toto. 
He  also  contended  that,  in  the  event  of  the  jury  finding 
for  the  plaintiff,  he  was  entitled  to  interest  (at  the  rate 
mentioned  in  the  statement  of  Smith's  affairs)  from  the 
date  of  the  guarantee,  and  which  would  amount  to  958£ 
And  for  this  purpose  he  should,  if  necessary,  apply  to 
amend  the  declaration  by  increasing  the  claim  from  5,0001 
to  6,000/. 

Williams,  J.,  said  he  did  not  see  that  the  plaintiff 
would  be  entitled  to  it,  there  having  been  no  letter  claiming 
interest ;  but  he  would  reserve  the  point  if  it  turned  out  to 

be  material. 

The  jury  found,  1.  That  there  was  no  wilful  misrepre- 
sentation. 

2.  That  the  guarantee  was  not  induced  by  any  mis- 
representation. 

3.  That  there  was  not  sufficient  evidence  to  show  that 
the  guarantee  was  given  conditionally. 

In  answer  to  the  learned  Judge,  they  said  that  they 
meant  there  was  no  misrepresentation  at  all. 

Verdict  for  the  plaintiff,  6,000/.  (a). 

(a)  Chambers  moved  in  Exclie-      not  move,  abiding  by  the  opinion 
quer  but  took  nothing.    Bovill  did      of  the  learned  Judge. 
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1861. 
Coram  Williams,  J.  ^nv 

FRAMPTON  and  others  v.  WILLIAMS. 

Ejectment.  %££ 

The  evidence  of  title  in  the  plaintiffs  was  a  writ  for  use  In  ejectment, 

■  ,.  v  a\  •  i    •       At.  •  ^e  evidence 

and  occupation  of  the  premises,  issued  in   their  names  showing  title 
against  the  defendant,  and  on  which,  having  been  specially  ?"eJ^5jjr  °id 
endorsed,  he  had  made  a  payment  of  the  debt  claimed,  that  he  could 

t»  i    •  ii.  i  .     i      •     .  i  not  De  joined 

But,  on  its  being  produced,  it  appeared  to  be  in  the  names  without  his 
of  the  plaintiffs  and  one  B.,  who,  it  was  stated,  was  a  could^he1*0' 
mortgagee,  who  had  been  paid  off  since  the  former  action,    plaintiffs  re- 

°  s  r  cover  without 

It  was  objected,  on  the  part  of  the  defendant,  that  the  proof  of  the 
present  plaintiffs  could  not  recover  as  the  case  stood,  and    ^e  to  them. 

Williams,  J.,  was  of  that  opinion. 

Hawkins  applied  to  amend,  by  adding  the  name  of  the 
mortgagee,  but 

Willi  a  M8,  J.,  said  this  he  could  not  do,  assuming  that 
he  could  do  it  at  all  (a),  without  his  consent;  neither  could 
the  present  plaintiff  recover  without  proof  of  reconveyance 
by  him  to  them. 

There  was  then  an  application  on  the  part  of  the  plaintiffs 
to  amend  by  striking  his  name  out  of  the  proceedings ;  but 

Williams,  J.,  said  he  could  not  allow  that,  in  the  ab- 
sence of  any  written  consent  on  his  part ;  for,  perhaps  he 
might  not  have  been  paid  off,  there  being  no  legal  evidence 
of  payment  or  of  reconveyance. 

Hawkins  then  applied  for  an  adjournment,  which 

Williams,  J.,  granted  until  the  next  day,  when, 

A  witness  was  called,  who  proved  the  mortgage  to  B. 
and  reconveyance  by  him  to  the  other  co-plaintiffs. 

Williams,   J.,    held     this    sufficient,    and    thereupon 

directed  a 

Verdict  for  the  plaintiffs. 

(a)  As  to  which  vide  Blakey  v.  Done,  ante,  p.  575. 
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Summer 
Atsixti, 

Contributory 
negligence  is 
no  aniwer  to 
an  action 
grounded  on 
negligence 
unli!H  it  was 
the  proximate 
cauic  of  the 
injury.     And 
in  an  action 
against  a  pub. 
lie  body  and 
their  contrac- 
tor, for  an  in- 
jury cauacd  to 
a  vessel  by  its 
grounding  on 
piles  driven 
into  a  river,  in 
the  course  of 
works  autho- 
rized by  their 
act :—  Held,  no 
answer  to  the 
action,  that 
the  master  of 
the  ship,  not 
seeing  the 
piles,  steered 
it  over  them : 
— Hf hi,  also, 
that  ns  the 
pilcB  were 
driven  in  ac- 
cording to  the 
contract  and 
plans,  the 
board  were 
liable  jointly 
with  the  con- 
tractor, though 
the  latter  might 
be  separately 
liable  for  negli- 
gence in  not 
giving  notice, 
&c. 


Croydon,  coram  Williams,  J. 

BROWNLOW  and  others  v.  THE  METROPOLITAN 
BOARD  OF  WORKS  and  JOHN  AIRD. 

X  HIS  was  an  action  against  the  Board-of  Works  and  their 
contractor,  jointly,  for  alleged  negligence  in  the  course  of 
the  execution  of  certain  works  on  the  Thames. 

The  first  count  stated  that  the  defendants  wrongfully 
placed,  in  a  certain  common  navigable  river,  and  highway, 
viz.,  the  River  Thames,  certain  piles  and  pieces  of  timber, 
and  works,  and  wrongfully  kept  the  same  therein,  and 
thereby  greatly  obstructed  the  due  and  proper  navigation 
of  the  river,  by  reason  whereof  the  plaintiffs9  ship  then 
lawfully  navigating  the  river,  ran  and  struck  upon  the 
piles,  &c,  and  was  by  reason  thereof  greatly  injured,  &c. 

Second  count,  that  the  plaintiffs  were  lawfully  possessed 
of  a  ship,  then  lawfully  navigating  a  certain  common  public 
navigable  river,  and  the  defendants  were  constructing  cer- 
tain works  in  and  upon  the  bed  of  the  river,  and  in  a  part 
of  the  river  along  which  ships  were  in  the  habit  of  navi- 
gating, and  had  a  right  to  navigate ;  which  said  works 
interfered  with  the  free  navigation  of  the  river;  of  which 
the  defendants  had  notice. 

Averment,  that  the  defendants  so  negligently  conducted 
themselves  in  the  construction  of  the  works,  and  so  care- 
lessly constructed  them,  without  taking  due  and  proper 
precautions  to  protect  ships  passing  along  the  river,  and  so 
carelessly  omitted  to  indicate  to  ships  the  existence  and 
extent  of  the  works,  that  by  reason  thereof  the  ship  of  the 
plaintiffs,  while  navigating  the  river,  struck  upon  the  works, 
and  was  injured,  &c. 

Pleas  (by  the  Board  of  Works) : — 1.  Not  guilty. 

2.  That  the  acts,  &c,  whereof  the  plaintiffs  complain  in 
the  two  counts  respectively  were  done  by  the  defendants, 
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under  and  in  pursuance  of  the  powers  contained  in  the        1861. 
18  &  19  Vict.  c.  120,  and  21  &  22  Vict.  ^^^ 

Brown low 
Averment :  that  all  conditions  were  performed,  which     »nd  Othert 

by  law  were  required  for  the  proper  execution  of  the  said   Thb  Metro- 
acts,  &c.     Issue.  'board" 

Pleas  (the  defendant,  Aird):  l,not  guilty;   and  also  a       _0F 

similar  plea  to  that  pleaded  by  the  Board,  under  the  act  of         and 

,.  ,  Jobm  Airp. 

parliament.     Issue. 

Bovill,  Lush,  and  Hannen,  for  the  plaintiffs. 

Chambers,  Denman,  and  Raymond  for  the  Board  of 
Works. 

Hawkins  and  H.  Lloyd  for  the  defendant  Aird. 

In  1859  the  Board  resolved,  under  the  powers  of  their 
acts,  to  make  a  new  outlet  for  a  certain  sewer,  and  carry  it 
out  200  feet  into  the  Thames,  by  means  of  an  iron  pipe, 
laid  in  the  bed  of  the  stream,  protected  by  wooden  piles. 

They  entered  into  a  contract  with  the  defendant  Aird  to 
do  the  works ;  he  to  be  responsible  for  the  protection  of  the 
works,  and  all  needful  precautions,  in  the  way  of  lighting, 
fencing,  and  the  like. 

The  act  provided  that  no  work,  in  the  bed  of  the  river, 
below  low  water-mark,  which  might  interfere  with  the 
navigation  of  the  river,  should  be  commenced,  without  the 
same  having  been  previously  approved  of  by  the  Commis- 
sioners of  the  Admiralty,  which  had  not  been  obtained  ;  but 
which,  it  was  alleged  by  the  defendants,  was  not  required 
in  this  instance,  because  (as  their  case  was)  the  work  did 
not  "  interfere  with  the  navigation"  of  the  river. 

One  of  the  defendant's  witnesses,  however,  admitted  that 
it  did,  and  so  the  jury  found. 

The  act  also  provided  that  no  person  should  work  in  or 
upon  the  bed  or  shore  of  the  river  ("shore"  being  defined 
to  mean  between  high  and  low  water-mark),  or  to  drive  any 
piles  therein,  or  in  the  river,  without  the  permission  of  the 
conservators. 

VOL.  II.  s  s  p.p. 
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Browxlow 

and  Other* 

v. 

Tbc  Metbo- 

rOLITAX 
BOABD 

or 

WOBKI 

and 
Job*  Aibd. 


The  plans  laid  before  the  conservators  by  the  Board,  and 
approved  of9  showed  that  piles  were  to  be  driven  into  the 
river,  and  where;  the  Thames  conservancy  having  seen  the 
plan  of  the  works,  including  the  piles,  approved  thereof, 
subject  to  the  condition,  that  the  piles  should  be  cut  off 
level  with  the  foreshore. 

The  defendant  Aird  proceeded  with  the  works,  and  in 
the  progress  thereof  fixed  certain  piles  in  the  bed  of  the 
river,  to  protect  the  sewer  pipe.  After  this,  the  plaintiffs' 
vessel,  a  steamer,  going  down  the  river,  with  a  barge 
and  spars  lashed  to  her  side,  was  steered  over  the  piles, 
grounded  and  settled  down  on  them,  and  was  much 
damaged  thereby. 

There  was  a  great  contest  of  evidence  as  to  whether,  or 
how  far,  the  piles  came  above  the  water,  or  how  far  tbey 
were  visible. 

It  was  suggested  that  the  grounding  on  the  piles  was 
owing  to  the  negligence  of  the  master,  in  sailing  over  them. 

There  was  no  barge,  buoy,  or  other  signal  to  indicate  the 
piles,  nor  had  the  master  noticed  the  works. 

The  case  for  the  plaintiffs  was,  that,  but  for  the  piles,  the 
vessel  would  have  grounded  on  soft  mud,  and  have  gone 
off  with  the  next  tide,  without  any  material  injury,  but 
that,  as  it  was,  the  ship's  bottom  became  fixed,  and  fastened 
on  the  piles,  and  thus  the  water  went  over  her,  and  the 
serious  injuries  ensued. 

The  plaintiffs'  witnesses  stated  that,  even  if  they  had 
known  of  the  piles,  they  could  not  have  got  the  vessel  off; 
but  she  would  have  swung  round  on  the  bank. 

There  was  a  contest  whether  the  steamer  should  have 
steered  inside  a  certain  tier  of  vessels,  and  also  whether 
the  spars  had  not  obstructed  the  steerage. 

To  fix  the  Board  (it  being  proved  by  their  own  letters, 
that  the  defendant  Aird  was  their  contractor)  a  foreman  of 
Aird's  was  called,  who  proved  that  he  had  worked   for  Aird 
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in  driving  in  the  piles,  and  that  they  worked  from  the  con-         1861. 
tract  drawings.  ^^^^ 

J  Brownlow 

It  appeared  that  the  sewer  pipe  running  out  into  the  »nd  0the« 

river  was  sunk  into  the  bed  of  it,  between  the  piles  which  The  Metro- 

were  on  each  side  of  it,  and  the  heads  of  which  were  cut  "boawT 

off  to  the  level  of  the  ground,  on  each  side  of  the  pipe,  op 

and  somewhat  above  the  pipe.  and 

Johh  Aird. 
The  working  drawings  attached  to  the  contract  showed 

that  piles  were  to  be  driven  in. 

The  acts  of  parliament  allowed  this,  provided  that  the 
piles  were  cut  off  level  with  the  foreshore,  and  above  low 
water- mark. 

The  act  required  that  piles  should  not  be  driven  in,  un- 
less with  the  approval  of  the  Thames  Conservancy  Board, 
and  the  plans  approved  by  the  Board  showed  that  piles- 
were  to  be  driven  in,  and  where. 

In  the  course  of  the  plaintiffs'  evidence  it  was  disputed 
whether  the  piles  had  been  driven  in  according  to  the  plans 
approved  of,  viz.,  above  low  water-mark. 

At  the  close  of  the  case  for  the  plaintiffs — 

Chambers,  for  the  Board,  objected  that  there  was  no  case 
against  them,  it  appearing  that  there  was  a  contract  by 
Aird,  the  co-defendant,  as  an  independent  contractor; 
Rapson  v.  Cubitt  (o). 

They  therefore  are  not  liable  for  his  negligence,  assuming 
that  it  is  so. 

Williams,  J. — That  depends  on  whether  the  contract 
was  to  do  this  particular  thing  (J).  Some  of  the  cases 
show,  indeed,  that,  if  there  is  any  negligence  collateral  to 
the  performance  of  the  contract,  the  employer  of  the  con- 
tractor would  not  be  liable.     If,  however,  I  order  a  man. 

(a)  9  M.  &  W.  710.  liable  for  a  want  of  something  ne- 

(6)  See  Ruck  v.  Williams,  27  cessary,  not  included  in  the  con- 
L.  J.,  Ex.  357,  that  employers  are      tract  and  plans. 
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1 861.        to  put  up  a  post  in  the  middle  of  a  highway,  it  is  immaterial 
v*%^'      whether  the  man  does  it  by  contract  or  not. 

BtOWLO*  ' 

sod  Othen  Chambers. — But  the  Board  are  not  bound    by  the  par- 

Tat  Metbo-   ticular  manner  in  which   the  contractor  chose  to  do  the 
Board        work.     All  that  appears  is,  that  they  ordered  the  work  to 
yy°l%t       he  done ;  i.  e.t  properly  done.      For  anything  improperly 
and         done,  they,  therefore,  are  not  liable,  unless  there  ia  proof 
order  to  do  this  particular  thing. 

Williams,  J. — I  have  a  strong  opinion  that  there  is 
evidence  to  go  to  the  jury  that  the  Board  employed  the  co- 
defendant,  Aird,  by  contract,  to  put  down  these  piles.  Bat 
I  will  reserve  that  and  all  other  points  of  law  which  may 
arise. 

[Ultimately  it  appeared  to  be  admitted  that  in  substance 
the  piles  had  been  driven  in  according  to  the  plans.] 

The  defendants  called  evidence  to  show  that  the  piles 
were  properly  cut  off,  and  that  the  pilot  was  in  fault  in  the 
course  he  had  taken. 

But  it  appeared,  on  cross-examination,  that,  by  the  plans 
submitted  to  the  Thames  Conservancy  Board,  the  piles 
were  to  be  driven  in  nearer  the  shore,  so  that  their  tops  or 
heads  would  have  been  visible  even  at  low  water ;  though 
it  did  not  appear  that  they  would  have  been  plainly  seen 
from  vessels  navigating,  and  the  defendants'  witnesses  said 
it  was  usual  in  cases  of  sewer  works  to  drive  piles  into  the 
river,  the  tops  of  which  were  about  level  with  low  water- 
murk.  And  this  appeared  to  have  been  the  case  in  this 
instance. 

Witnesses  for  the  defendants  gave  it  as  their  opinion, 
that  the  piles  were  not  an  obstruction  to  the  navigation. 

The  reason  they  gave  for  this  opinion  was,  that  the 
heads  of  the  piles,  not  being  above  the  level  of  the  fore- 
shore, a  vessel  drifting  over  them  would  not  touch  them, 
unless  it  should  have  touched  the  ground.  (This,  it  will 
he  observed,  was  not  disputed  on  the  part  of  the  plaintiffs, 
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but  it  was  contended  that  the  soft  shore  could  not  have 
injured  the  vessel  as  the  piles  had  injured  it.) 

The  witnesses  for  the  defendants  gave  it  as  their  opi- 
nion that  the  vessel  should  not  have  been  steered  so  near 
the  shore,  but  should  have  taken  a  course  more  towards 
the  centre  of  the  river,  the  proper  navigation  being  nearer 
the  mid-channel. 

Williams,  J. — That  appears  to  me  to  be  immaterial, 
for  the  case  for  the  plaintiffs  is,  that  there  was  a  tier  of 
vessels  which  prevented  their  steamer  from  taking  a  course 
nearer  the  mid-channel,  so  that  the  abstract  question, 
which  is  the  proper  course  of  navigation,  does  not  really 
arise.  The  plaintiffs  had  a  right  to  navigate  any  part  of 
the  river,  and  although  the  master  made  an  indiscreet 
choice  in  the  course  he  took,  if  the  defendants  have  put 
piles  into  the  bed  of  the  river,  which  prevented  him  from 
using  it,  as  he  would  have  otherwise  been  able  to  do,  the 
defendants  are  answerable,  unless  they  can  show  that  he 
had  notice  of  it.  If  you  put  a  post  up  on  the  highway, 
it  is  immaterial  whether  or  not  the  driver  took  the  proper 
course,  for,  unless  he  knew  of  the  post,  you  are  answerable 
for  the  consequences ;  though  if  he  saw  it  or  knew  of  it, 
and  drove  against  it,  he  would  be  the  author  of  his  own 
injury.  Of  course,  if  a  man  sees  a  post  and  drives  or 
rides  against  it,  he  cannot  complain,  but  if  he  does  not 
see  it,  even  although  he  is  on  the  wrong  side  of  the  road, 
or  riding  at  an  imprudent  pace,  and  supposing  that  had 
nothing  to  do  with  his  not  seeing  it.  If  it  appears  that 
the  plaintiffs  were,  through  the  course  taken  by  their 
servant,  the  master,  the  authors  of  their  own  wrong,  of 
course  they  cannot  recover.  Some  of  the  defendants' 
witnesses  admitted  that  piles  projecting  as  these  did  might 
be  a  nuisance  to  the  navigation,  and  that  if  done  by  a 
stranger,  or  a  private  person,  for  instance,  in  front  of  a 
wharf,  it  would  be  complained  of  as  a  nuisance.    There 
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was  evidence  that  the  driving  in  of  tbe 
which  must  have   been  heard   and 
vessels  going  up  and  down  the  river. 
At  the  close  of  the  evidence, 

Williams,  }.\  paid  : — The  construction  of  the  contract 
and  the  statutes  of  course  will  be  reserved  lor  the  Govt. 

Upon  the  statutes,  however,  some  questions  of  fret  arae, 
on  the  one  side  and  the  other. 

For  the  defendants  it  is  contended,  that  even  though 
there  were  no  act  of  parliament  authorizing  these  works 
the  plaintiffs  could  not  recover,  because  their  servant,  the 
master,  or  pilot,  by  the  course  he  took,  contributed  to  or 
caused  the  injury. 

But  as  to  that  I  have  already  declared  my  opinion, 
that  negligence  in  the  master  is  no  answer,  unless  it  con- 
tributed to  cause  the  injury;  and  here  I  think,  that  on  tbe 
evidence,  it  did  not  do  so.  Nevertheless  that  is  a  ques- 
tion of  fact,  on  which  I  will  take  the  opinion  of  the  jury. 

Then  on  the  other  hand,  on  the  part  of  the  plaintiffs 
it  is  contended,  that  even  although  the  act  of  parliament 
authorized  the  works,  that  does  not  protect  tbe  de- 
fendants, because  the  works  were  not  constructed  accord- 
ing to  the  act,  the  piles  not  having  been  cut  off  level  with  the 
foreshore.    That  raises  another  question  of  fact  for  the  jury. 

As  regards  the  point  that  the  Board  are  not  liable, 
because  the  work  was  done  by  a  contractor,  as  it  is  now 
not  disputed,  that  the  piles  were  driven  in.  according  to 
the  working  drawings  and  the  contract,  it  makes  no  dif- 
ference whether  the  work  was  done  by  Aird  as  contractor, 
or  as  the  servant  of  the  Board,  because  the  exact  thing 
they  ordered  was  done.  And  the  only  ground  on  which 
Aird,  the  contractor,  could  be  liable,  as  distinguished 
from  the  Board,  would  be  in  not  having  placed  some 
barge  or  buoy,  to  mark  where  the  piles  were,  which  will 
cause  another  question  of  fact. 

There  is  also  the  question,  under  the  statute,  whether 
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a  question  of  fact  for  the  jury*  _ 

»  J     J  Brown  low 

On  the  part  of  the  defendants  jointly  it  was  contended,     and  Others 
that  they  were  not  liable,  as  the  Board  had  acted  under   the  Metro- 
the  authority  of  the  acts  of  parliament,  on  plans  approved       'board 
by  the  Thames  Conservancy  Board.     And  on    the  part  or 

of  the  Board  it  was  contended,  that  they  at  all  events  and 

were  not  liable.  But,  at  the  close  of  the  case,  it  did  not  0HIf  IRD* 
appear  to  be  disputed  that  the  piles  had  been  driven  in 
at  the  place  shown  by  the  plans,  sanctioned  by  the  Board, 
though  it  was  still  contended  by  the  plaintiff,  that  the 
pile  heads  ought  to  have  been  cut  off,  and  by  the  Board, 
that  for  that  they  were  not  responsible. 

At  the  close  of  the  case 

Williams,  J.  (to  the  jury). — The  rule,  that  a  person  who 
contributes  to  his  own  injury  by  negligence  cannot  re- 
cover, has  no  application  here,  because  the  negligence  in  this 
case  was  not  the  proximate  cause  of  the  injury.  If  the 
master  had  known  of  the  piles,  the  doctrine  would  have 
applied.  It  is  not  enough  to  say  that  if  he  had  not 
steered  the  vessel  there,  it  would  not  have  grounded  on 
the  piles  (a). 

Still,  I  will  leave  the  question  to  you,  Was  the  pilot 
guilty  of  want  of  ordinary  skill  or  care  in  taking  the 
course  he  did  ? 

You  have  also  to  consider  whether  the  piles  interfered 
with  the  navigation  of  the  river,  navigation  not  meaning 
merely  the  going  up  and  down  the  river,  but  sailing  in 
security,  so  that  any  one  who  interferes  with  the  security  of 
the  navigation,  interferes  with  the  navigation.  And  this 
case  is  an  illustration  of  that  principle ;  for  if  the  pilot 
might  have  grounded  the  vessel  with  safety  but  for  the 
piles,  they  would  interfere  with  the  navigation,  because 
they  interfered  with  its  security  and  safety. 

I  shall  likewise  leave  to  you  the  question  whether  there 

(a)  Smith  v.  Vott,  26  L.  J.,  Ex.  233. 
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was  any  neglect  of  duty  in  not  putting  up  some  buoy  or 
signal  to  mark  where  the  piles  were,  but  I  think  that 
immaterial,  because  the  pilot,  according  to  the  plaintiffs* 
evidence,  could  not  have  altered  his  course,  as  be  was 
powerless  to  do  so,  even  if  he  had  known  of  the  piles. 

Still  it  may  be  better  for  you  to  answer,  as  a  matter  of 
fact,  whether  you  think  there  was  any  duty  on  the  defend- 
ants to  give  notice  of  the  piles  in  some  way.  There  is 
evidence  that  the  conservators  were  used  to  give  such 
notices,  and  I  think  there  is  no  evidence  of  duty  in  the 
defendants  to  do  so. 

You  have  further  to  consider  whether  the  piles  were 
driven  in  above  or  below  low  water-mark,  with  reference 
to  the  plans  as  approved  of,  which  show  that  they  were  to 
be  below. 

There  are,  therefore,  four  questions  of  fact  for  you  : — 

1.  Whether  the  master  contributed  to  the  accident  by 
taking  the  inside  instead  of  the  outside  course.  (To  this 
the  jury  answered,  No.) 

2.  Did  the  works  interfere  with  the  navigation  ?  (An- 
swer.   Yes.) 

3.  Were  the  pile-beads  cut  off  level  with  the  foreshore? 
(Answer.     They  projected  from  the  shore  at  one  end.) 

4.  Were  they  driven  above  or  below  high  water-mark  ? 
(Answer.     Three  above,  one  below.) 

5.  Was  there  negligence  in  not  giving  notice  of  the 
piles  ?  (Jury  said,  We  think  that  precautionary  measures 
ought  to  have  been  taken,  but  there  was  no  evidence  by 
whom.) 

Williams,  J. — That  last  rinding  amounts  to  this,  that 

they  find  no  negligence  in  fact,  on  that  head,  on  the  part 

of  the  defendants.     It  will  be  matter  of  law  on  whom  the 

duty  lies. 

Verdict  for  the  plaintiffs  (a). 

(a)  It  was  agreed  that  damages  Chambers  got  a  rule  in  C.  P.  on 
should   be   referred.      In    M.   T.      the  points  reserved. 
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Court  of  Queen's  Bench,  Westminster,  coram  Cockburn,C.J. 

NELSON  AND  ANOTHER  V.  SPOONER  AND  OTHERS.  Michaelmas 

JLHE  declaration  stated,  that,  in  consideration  that  the  In  an  action 

i   •     «rr  i  •  i  »ii  r  by  architects 

plaintins,  architects  and  surveyors,  had,  at  the  request  of  whose  plans, 
the  defendants,  made  certain  drawings,  plans,  and  esti-  been  accepfed 
mates,  for  the  building  of  certain  schools,  and  that  the  are  rejected,  on 

.  /v»  i  ground 

plaintiffs  would,  at  the  request  of  the  defendants,  make  that  the  work 

.    .        i.        ..  .i         i  i  i       .1  cannot  be  done 

certain  alterations  in  the  plans,  and   make  the  necessary  for  tyle  ara0unt 
specifications,  and  advertise  for  tenders  for  the  erection  of  °f  Aeireati- 

.     .  .  mates,  it  is  for 

such  buildings,  and  would  superintend  the  erection  thereof  the  jury  whe- 

r  i  i  •iiiiri  «i        lb«r  it  >*  *n 

for  a  certain  reward,  to  be  paid  by  the  defendants  in  that  express  or  im- 
behalf,  i.e.,  five  per  cent,  on  the  cost  of  the  said  buildings,  oVthe^ontracT 
— the  defendants  promised  the  plaintiffs   to  retain  and  that  the  esti- 

r  \  mates  shall  be 

employ  the  plaintiffs  in  such  capacity,  and  upon  the  terms  reasonably 

r  .  ,  near  the  actual 

aforesaid.  c^t. 

Averment,  that  the  plaintiffs  duly,  and  in  pursuance  of 
the  premises,  made  such  alterations,  &c,  and  made  such 
specifications,  and  advertised  for  and  procured  tenders,  &c, 
and  were  ready  and  willing  to  superintend  the  erection 
of  the  buildings. 

General  averment.  Breach,  that  the  defendants  dis- 
missed the  plaintiffs  from  the  said  service,  and  refused 
longer  to  employ  them  in  the  same,  or  to  allow  them  to 
superintend  the  erection  of  the  said  buildings,  and  whereby 
the  plaintiff  lost  the  said  reward,  &c.  Common  counts 
for  work  done,  &c. 

Pleas  :  1.  That  the  defendants  did  not  promise. 

2.  (To  the  first  count).  That  the  promise  was  made 
subject  to  a  certain  condition  then  agreed  upon  between 
the  plaintiffs  and  the  defendants,  i.  e.,  a  condition  that  if 
the  said  buildings  could  not  be  erected  in  accordance  with 
the  said  alterations,  for  the  price  at  which  the  plaintiffs 
had  stated  in  their  said  estimate,  that  the  said  promise 
should  be  void.    Averment,  that  the  said  buildings,  in 
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■nd  Another    and  could  only  be  erected  for  a  much  larger  price,  of  which 
Spoon er      the  plaintiffs,  before  the  alleged  breaches,  had  notice. 

3.  Payment  into  Court  of  1/.  10*.     Issue. 
Shee,  Serjt.,  and  Dowdcswell  for  the  plaintiffs. 

Pigott,  Serjt.,  and  Quain  for  the  defendants. 

The  particulars  claimed  104/.  6*.  6rf.  for  the  plans  and 
estimates,  prepared  in  July,  1860,  for  the  buildings  in 
question. 

In  March,  1860,  a  committee  being  formed  for  the 
building  of  the  schools,  of  which  committee  one  of  the 
defendants  was  honorary  secretary  and  the  others  were 
members,  the  secretary  invited  the  plaintiffs  to  send  plans 
and  estimates  of  cost.    The  letter  ran  thus : — 

"  They  will  require  accommodation  for  100  boys  and 
150  girls  and  infants,  with  a  proper  class-room  for  boys 
and  two  class-rooms  for  girls  and  infants.  As  it  is  the 
wish  of  the  committee  to  introduce  the  industrial  element 
into  the  schools,  the  plans  for  the  girls'  school  should 
embrace  a  laundry  and  drying-room,  together  with  a 
small  kitchen  and  bakehouse,  and  those  for  the  boys  a 
carpenter's  shop.  Estimates  might  be  added  for  a  proper 
gymnaste  apparatus,  in  the  play-ground,  and  also  for  a 
bath-room.  The  boys  and  girls  school-rooms  should  be  so 
planned  as  to  be  capable  of  being  thrown  into  one,  and 
available  for  public  meetings.  While  the  committee  are 
desirous  of  having  good  substantial  buildings,  of  tasteful 
and  pleasing  exterior,  they  feel  it  their  duty  to  avoid  any 
unnecessary  expense  in  architectural  ornament." 

A  plan  of  the  ground  was  enclosed,  whence  it  appeared 
that  the  site  for  the  schools  lay  between  the  vicarage  gar- 
dens and  the  vicarage  meadows,  and  premises  of  a  Mr.  Cook. 

The  plaintiffs  were  informed  that  the  plans  would  have 
to  be  approved  by  the  Education  Committee  of  Privy 
Council,  in  order  to  obtain  a  grant  in  aid  of  the  building. 
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On  the  25th  May,  1860,  the  committee  resolved  to  erect 
a  wall  to  separate  the  vicarage  gardens  from  the  school 
site,  and  also  from  the  premises  of  Mr.  Cook. 

On  the  2nd  June,  1860,  the  plaintiffs  sent  plans,  &c.  to 

defendants,  with  a  letter,  called  the  particulars  or  report, 

stating  that  there  were  benches  and  desks,  and  warming 

and  ventilating  apparatus,  and  bath-rooms,  and  that  the 

cost  of  the  buildings,  including  the  master's  and  mistress's 

residences,  and  the  boundary  fences,  was  estimated    at 

1,485/.,  and  the  cost  of  the  bath-rooms  to  50/.    The  details 

of  the  estimate  were — 

£ 

Schools 4  750 

Boundary  fences    .         .         .     .     250 

Residences  ....     485 

Bath-rooms,  &c 60 


£1,545 

The  plaintiffs'  estimate,  therefore,  for  the  whole  was 
1,545/. 

On  receiving  the  above  estimate,  the  defendants  wrote 
to  the  plaintiffs  to  inquire  whether  it  included  the  laying 
out  of  the  gardens,  and  gravelling  the  play-grounds,  and 
likewise  asked  to  be  informed  of  the  latest  works  executed 
from  the  plaintiffs'  designs — with  the  amount  of  their  esti- 
mate, and  the  actual  cost  of  completing  the  work  in  each 
case.  To  this  the  plaintiff  replied,  that  their  estimate  did 
include  the  laying  out  of  the  gardens,  and  the  gravelling 
of  the  play-grounds,  and  he  added  "  There  is  no  instance 
of  any  building  erected  under  my  superintendence,  where 
contracts  have  been  exceeded  unless  additions  or  altera- 
tion have  been  authorized  by  the  parties  themselves.  This 
is  the  plan  we  invariably  follow,  and  it  is  the  best  security 
against  a  building  costing  more  than  it  was  originally  in- 
tended to  do." 

On  the  6th  June  one  of  the  plaintiffs,  Innes,  attended 
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a  meeting  of  the  nub-committee,  when  he  was  asked  if 
the  buildings  could  be  carried  oat  for  the  amount  of  his 
estimate.  He  and  the  members  of  the  c6mtnittee  present 
did  not  agree  as  to  the  answer;  his  version  of  which  was 
that  he  believed  they  could.  He  was  then  told  of  certain 
alterations  required,  as  to  the  position  of  the  industrial 
schools,  and  the  substitution  of  a  wall  for  a  fence,  (as 
provided  in  the  estimate,)  nest  to  the  vicarage  gardens. 
The  plaintiff,  Innes,  said  these  alterations  could  be  effected 
for  an  additional  expense  of  60/. 

On  the  7th  June,  the  plaintiff  Innes  attended  another 
meeting  of  the  committee,  at  which  one  or  two  other 
alterations  were  suggested,  and  he  was  asked  whether 
they  could  be  carried  out  within  the  estimafe.  There 
was  here  again  a  contradiction  in  the  evidence;  but  on 
the  one  hand  it  was  sworn  that  the  plaintiff  Innes  said 
that  they  could,  and  on  the  other  hand  he  did  not  say  that 
he  had  stated  that  they  could  not;  and  the  effect  of  the 
evidence  appeared  to  be  that  he  said  he  thought  they 
could  or  might  be,  and  that,  at  all  events,  they  were  led  to 
believe  that  such  was  his  statement. 

The  plaintiffs  were  told  by  the  defendants  that  they 
resolved  to  carry  out  his  plans,  with  the  above  alterations, 
and  lie  was  asked  his  charge,  to  which  he  answered  that  it 
was  the  usual  rate  of  five  per  cent,  commission. 

The  minute  made  by  the  committee  was  (a),  Mr.  Innes 
was  in  attendance  to  receive  the  suggestions  of  the  com- 
mittee. Several  important  modifications  were  proposed  by 
the  committee,  and  adopted  by  Mr.  Innes.  It  appeared 
that  the  whole  cost  of  executing  the  plans,  excluding 
architect's  charges,  would  be  about  1,545/. 


(a)  Blackburn,  J.,  had  made 
an  order  in  the  present  action,  that 
the  plaintiffs  should  be  allowed  to 
inspect  and  take  copies  of  the 
minute*  of  the  meetings   of   the 


committee,  of  which  the  defendants 
are  members,  and  the  entries  in 
the  minute-book,  so  far  as  they  re- 
late to  the  plaintiffs  and  the  matters 
in  difference  in  this  action. 
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As  the  committee  could  not  yet  count  on  more  than 
1,350/.,  a  question  arose  whether  they  should  adopt  the 
course  of  omitting  for  the  present  the  teachers'  residences. 
It  was  resolved  to  accept  Mr.  Innes's  plans,  with  certain 
modifications,  and  to  proceed  at  once  to  [make  the  neces- 
sary inquiries,  as  to  practicability  and  desirableness]  of 
carrying  them  into  execution.  (It  was  suggested  for  the 
plaintiff,  that  for  the  words  in  brackets,  should  be  read 
"  to  obtain  tenders  from  builders,  for  the  purpose  of 
carrying  them  into  execution,"  the  words  being  written  on 
an  erasure.) 

Mr.  Innes  again  met  the  committee,  when  the  chair- 
man informed  him  of  the  adoption  of  his  plans,  and 
requested  him  to  make  copies,  and  prepare  the  detailed 
specifications. 

On  the  26th  June,  the  plaintiff  Innes  took  out  the 
quantities. 

On  the  27th  June  he  prepared  an  advertisement  for 
tenders,  stating  that  the  plans  and  quantities  could  be 
seen  at  the  plaintiffs'  offices. 

On  the  11th  July  the  defendants  wrote  to  the  plaintiffs, 
informing  them  thjrt  the  lowest  tender  was  2,056/. 

On  the  12th  July,  the  defendants  informed  the  plaintiff 
Innes  that  they  had  determined  not  to  accept  any  of  the 
tenders,  and  not  to  carry  out  bis  plans.  The  plaintiff 
Innes  said  that  the  estimates  could  be  reduced,  but  this 
was  refused. 

There  were  eleven  tenders,  of  which  the  average  was 
2,321/.,  and  the  committee  resolved,  that  the  lowest 
builder's  estimate  was  so  greatly  in  excess  of  that  of 
Mr.  Innes,  that  they  entirely  abandoned  his  plans.  Of  this 
the  plaintiffs  were  informed. 

On  the  23rd  July  the  plaintiffs  wrote  to  the  committee 
in  these  terms : — 

"  In  looking  through  the  plans  and  specifications,  we 
think  that  several  reductions  may  be  made,  and  we  suggest 


1861. 

Nelson 
and  Another 

9. 

SrooNiH 
ind  Othcn. 
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1861.  that  the  quantities  be  revised.     No  estimate  was  made  of 

s^v^/  the  plans  prepared  by  direction  of  tbe  committee,  and  we 

and  Another  are  still  of  opinion  that  the  building  may  be  erected  ac- 

SrooaER  cording  to  the  original  design,  for  about  the  sum  we  esti- 

and  Othei*.     mated. 

The  plaintiffs  applied  for  compensation    and   were  re- 
fused. 

In  December,  I860,  this  action  was  brought. 

There  was  contradictory  evidence,  as  to  whether  the 
buildings,  as  designed  by  the  plaintiffs,  with  the  alterations 
assented  to,  could  have  been  executed  for  the  estimated  sum, 
and  whether  the  excess  arose  from  additions,  not  within  the 
revised  plans'  estimate. 

On  the  part  of  the  plaintiffs,  evidence  was  given  to  show 
that  these  additions  would  have  cost  250/. 

On  the  part  of  the  defendants,  evidence  was  given  to 
show  that  the  cost  of  alterations  was  counterbalanced  by 
some  savings. 

Six  witnesses  for  the  defendants  swore  that  it  was  put  to 
the  plaintiff  Innes,  whether  the  alterations  would  increase 
the  expenses,  and  that  he  said  they  would  not. 

Cockburn,  C.  J.  (to  the  jury). — There  are  these  ques- 
tions for  you  : — 

1 .  Whether  it  was  an  express  condition  that  the  works 
shown  in  the  revised  plan  should  be  capable  of  being 
executed  for  the  estimated  sum  ?     If  not,  then, 

2.  Whether  there  is  an  implied  condition  in  such  cases, 
that  the  work  shall  be  capable  of  being  done  for  a  sum 
reasonably  near  to  the  estimated  sum?      If  so,  then, 

3.  Do  you  think  that  the  plaintiffs  estimate  was  so 
reasonably  sufficient,  as  that  the  defendants  ought  to 
have  employed  him  ? 

4.  As  to  the  common  counts,  it  is  for  you  to  consider 
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whether  the  labour  bestowed  on  the  plans,  &c,  was  not  1861. 

bestowed  under  the  special  contract.  ZT*^ 

1  Nelson 

The  jury  could  not  agree,  and  eventually  and  Another 

Spooner 

Jury  discharged  (a).  and  Others. 

(a)  See,  as  to  conditions  implied  see,  as  to  architects'  contracts,  Mof- 
from  the  nature  of  an  employment,  fait  v.  Lawson,  24  L.  J.,  C.  P.  56. 
Hayt  v.  Tindall,  ante,  p.  88,  and 


Coram  Cockburn,  C.  J. 

PYM  v.  THE  GREAT  NORTHERN  RAILWAY 

COMPANY.  ^.  .     ■ 

Trinity  Term. 

XH1S  was  an  action  by  the  administratrix  of  Francis  In  an  action 
Pym,  deceased.    The  declaration  stated  that  the  defend-  way  company 
ants  were  carriers  of  passengers  upon  a  railway,  for  reward  toVpassenger, 
to  them,  and  the  said  Francis  Pym  was  received  by  them  it  is  evidence 

.  of  negligence 

as  a  passenger,  to  be  by  them,  as  such  carriers,  safely  and  in  the  conduct 

,  .    .  ,  i  •  i       >i  •  r  of  the  carrying, 

securely  carried  upon  the  said  railway,  on  a  journey  from,  that  the  train 
&c,  for  reward.     Yet  the  defendants  so  negligently  con-  was."Jn  ovcr 

9  ©   t»         j  a  rail  known 

ducted  themselves  in  that  behalf,  and  kept  their  said  rail-  to  have  been 

defective  and 

way  in  such  an  unsafe  and  improper  state  and  condition,  fractured,  the 
that,  by  reason  thereof,  the  said  Francis  Pym,  while  pro-  {n^atAiT" 
ceedingon  his  said  journey,  was  seriously  wounded  and  in-  was  the  cause 

&  J  J'  J  of  the  accident. 

jured,  and  afterwards,  and  within  twelve  calendar  months     In  the  case 
next  before  the  suit,  died  of  the  wounds  and  injuries  so  re-  caudngJthe 
ceived  by  him  as  aforesaid.      And  the  plaintiff  as  adrninis-  j?ae*th  °*the 
tratrix,  for  the  benefit  of  herself,  as  the  widow  of  the  said  young  family 
F.  Pym,  and  also  for  the  benefit  of  (naming  eight)  children  estate,  the 
of  the  said  F.  Pym,  sues  according  to  the  form  of  the  S^fwthe 
statute.  iury  M  t0  , 

damage  under 

Plea :  not  guilty.  bd£  Ac™Pu, 

whether  he 
might  be  reasonably  expected  to  have  advanced  monies  out  of  his  estate  for  their  educa- 
tion and  advancement  in  life. 

Qtutre,  as  to  the  law  on  such  a  case.  ' 
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1K1.  lived  I,  Lmsk,  and  GarfA,  for  the  plaintiff. 

pTM  Hatekins,  Couch,  and  Holl,  for  the  defendants- 

THiOfttAT  On  the  23rd  April,  1S£0,  Mr.  Pym,  the  deceased,  was  a 
NRaiTlw"t*  pa5^'  n?er  *jV  lne  railway  ;  and,' when  the  train  was  passing 
Comfist.  through  the  Hatfield  station,  through  a  sidxnz  on  tbe 
down  side,  the  train  went  off  the  lice  at  a  spot  where  a 
rail  was  under  repair,  on  account  of  some  defect  in  h; 
;ind  from  that  cau«e  the  injuries  ensued,  of  which  he  had 
di*d. 

The  rail  was  seen  to  break  as  the  engine  went  orer  it, 
and  tfie  carriazes  then  went  off  the  line  in  different  di- 
rection*, and  it  appeared  that  the  deceased  bad  been 
thrown  violently  out  of  the  one  in  which  he  was. 

The  negligence  relied  on  by  the  plaintiff  was,  that  the 
rail  was  in  such  a  damaged  state,  through  wear  and 
tear,  that  it  was  dangerous  to  allow  it  to  remain  on  the 

line. 

And,  in  support  of  this  case,  scientific  witnesses  were 
called,  who  said  that,  when  a  rail  was  in  such  a  state,  tbe 
permanent  way  could  not  be  considered  as  in  good  and 
projier  working  order,  nor  safe  for  the  high  speed  at  which 
the  train  in  question  was  going. 

In  addition  to  this,  the  rail  had  been  "turned"  two  or 
three  months  before ;  and  the  evidence  showed  that  it  was 
damaged  even  then.  And  it  was  proved  that  there  was  a 
crack  in  it  at  that  time,  notwithstanding  which,  it  was  left 
to  a  mere  foreman  of  plate  layers  to  decide  that  it  should 
be  turned,  as  it  accordingly  was,  without  any  report  or  in- 
spection by  a  superior  officer. 

The  engineer  of  the  Company  could  not  explain  why 
the  rail  broke  ;  but  thought  it  was  on  account  of  the  flaw 
or  crack,  which  appeared  in  the  rail.  His  opinion  was, 
that  the  fractured  rail  was  safe  but  for  the  flaw,  and  that 
the  flaw  had  taken  place  since  the  turning. 
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Mr.  Bidder,  the  eminent  engineer,  however,  gave  strong 
evidence  on  behalf  of  the  Company  to  negative  the  alleged 
negligence,  and  to  the  effect  that  the  rail  was  fit  to  be 
turned,  and  that  the  fracture  had  occurred  since. 

The  main  question,  however^  was  as  to  damage. 

The  deceased  was  possessed  of  an  estate  in  fee  to  the 
value  of  about  4,000/.  a  year.  He  was  forty-one  years  of 
age.  There  was  a  jointure  of  1,000/.  a  year  settled  on  his 
wife,  and  the  whole  4,000/.  a  year  went  to  his  eldest  son, 
who  was  ten  years  of  age.  There  was  a  sum  of  20,000/. 
settled  on  the  younger  children,  giving  them  100/.  a  year 
each.  The  ages  of  the  children  varied  from  ten  years  to 
two  months.  There  was,  besides,  personalty  to  the  amount 
of  3,000/. 

It  was  objected,  on  the  part  of  the  defendants,  that 
there  was  no  evidence  of  legal  damage  under  the  statute. 

That  point,  as  a  question  of  law,  was  reserved. 

Cockburn,  C.  J.  (to  the  jury). — Railway  Companies 
are  not  insurers  of  their  passengers'  lives.  They  are  only 
bound  to  use  the  care  and  caution  which  may  be  reason- 
ably expected  by  reasonable  men. 

If  you  should  be  of  opinion  that  the  accident  was  owing 
to  the  fracture  of  the  rail,  and  that  the  use  of  the  rail  was 
negligence  on  the  part  of  the  Company,  the  plaintiff  is  en- 
titled to  your  verdict,  provided  it  is  established  that  the 
plaintiff  and  her  children,  or  any  of  them,  have  sustained 
pecuniary  loss  by  the  death  of  the  deceased.  No  loss  not 
pecuniary  can  be  considered  in  such  a  case. 

The  loss  of  a  father's  care  and  advice  cannot  be  re- 
placed ;  but  you  cannot  give  compensation  in  respect  of  it, 
nor  to  the  widow,  for  the  loss  of  her  husband's  society  and 
affection  for  the  rest  of  her  life.  The  eldest  son  is  out  of 
the  question ;  for,  so  far  as  pecuniary  considerations  are 
concerned,  he  is  a  gainer  by  the  death  of  his  father.  As 
regards  the  others,  the  widow  having  1,000/.  a  year  and 
the  children  their  shares  in  the  interest  of  20,000/.  (at  the 
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1861.  rate  of  four  per  cent.\  that  gives  1,80QL  m  year ;  deducting 
which  from  3,870/.  (the  exact  tmooot  of  the  father's  in- 
come), it  leaves  2.070L  a  year,  which  primi  facie  is  the 
pecuniary  loss  the  family  hare  sustained  ;  because,  instead 
of  the  sum  of  3,870/.  being  divided  among  the  family  or 
expended  for  their  benefit,  the  whole  goes  to  the  eldest 
son,  and  accumulates  for  him. 

But,  of  course,  it  cannot  be  taken  that  the  2,070/.  a  year 
is  all  a  dead  loss  to  the  widow  and  her  children,  because 
the  deceased  wonld,  doubtless,  have  expended  a  portion  of 
it  on  himself. 

On  the  other  hand,  it  is  fair  to  consider  that  be  would 
not  have  expended  the  whole  difference  upon  himself,  but 
would  hare  taken  care  that  his  children  should  hare 
the  benefit  of  a  first-rate  education,  and  some  proper 
provision. 

You  will  sav,  therefore,  whether  vou  are  led  to  the  coo- 
elusion  that  a  certain  portion  of  his  income,  beyond  the 
1,800/.  a  year  (which  the  widow  and  children  would  have 
after  his  death*  would  be  laid  aside  for  the  benefit  of  his 
family,  or  applied  for  their  benefit  and  advancement  in 
life.  And  if  you  think  the  Company  liable  in  this  action, 
and  that  the  family  have  sustained  pecuniary  damage  in 
that  respect,  you  will  estimate  the  amount. 

You  will  bear  in  mind,  as  to  the  personalty,  to  the 
amount  of  3,000/.,  the  widow  will  get  her  third,  and  all  the 
children  their  shires  of  the  residue.  It  is  fair  to  suppose 
that,  if  the  father  had  lived,  he  would  hare  made  pro- 
vision for  his  yovnjer  children  out  of  this  fund. 

The  real  question  for  yoa  is,  whether  you  think  that 
when  the  father  of  a  family,  having  an  ample  estate,  is  cut 
off  in  the  yriir*e  of  life,  that  his  widow  and  children — in 
this  case,  especially  the  c h UJren—  have  not  sustained  a 
substantial  pecuniary  K>ss  by  the  cessation  of  the  income 
which  thev  would  otherwise  have  enioved  ? 

It  is  not  a  mere  question  of  what  he  wonld  have  given 
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them  ;  but  whether  he  would  not  have  expended  upon  them 
in  their  education  and  advancement  in  life  considerable 
sums  of  money  out  of  his  income,  and  which  they  will  now 
lose?  If  so,  that  would,  I  think,  be  a  pecuniary  loss 
within  the  statute. 

Verdict  for  the  plaintiff,  13,000/.  (a). 


1861. 


V. 

The  Great 

Northern 

Railway 

Company. 


(a)  1,000/.  for  the  widow,  and 
1,500/.  for  each  child.  The  Court 
of  Queen's  Bench  refused  a  rule  on 
the  question  of  negligence,  the  Lord 
Chief  Justice  reporting  that  the  ver- 
dict was  satisfactory.  The  Court, 
however,  granted  a  rule  on  the 
point  reserved,  as  to  whether  there 
was  pecuniary  damage  within  the 
statute. 

The  case  is  reported,  although 
thus  pending  on  that  question,  partly 
because  of  the  opiniou  of  the  Court 


as  to  the  evidence  of  negligence, 
partly  because  it  appeared  to  be  ad- 
mitted that  the  ruling  of  the  Lord 
Chief  Justice  was  correct,  as  to  the 
question  of  fact  to  be  left  to  the 
jury  as  to  damage,  (assuming  that 
there  could  be  legal  damage  in 
such  a  case ;)  and  partly  that  the 
profession  may  have  early  and  cor- 
rect information  as  to  the  facts  on 
which  the  important  question  of 
law  has  arisen. 


Court  of  Common  Pleas,  Westminster,  coram  Byles,  J. 

MAITLAND  v.  BRAMWELL.  Michael** 

-—-  IrTM. 

-LjIBEL.     The  declaration  stated  that  the  plaintiff  was  the  A  letter  by 
secretary  of  the  Sleaford  Convalescent  Society,  and  that  subscriber  to 
the  defendant  wrote  and  published  of  and  concerning  the  fh^JSrittee 
plaintiff  and  in  relation   to  him  as  secretary  of  the  said  impugning  the 

moral  conduct 

Society,  a  letter  to  the  committee  of  the  Society,  stating  ofthesecre- 
that  it  was  to  be  feared  the  plaintiff  was  not  acting  as  he  C^J  earaiaJly 
should  do  by  the  young  women  who  came  to  the  office  :  t0  *  P*?011, 

.  J  ,     ,  .  whom  the  de- 

that,  by  his  own  admission,  he  thought  no  sin  of  the  fendanthad 

recommended 
as  a  matron ; 
and  a  second  letter  to  the  committee  in  answer  tok  an  answer  from  them  proposing  an 
inquiry ;  and  certain  oral  statements  made  before  the  committee  during  the  inquiry  :— 
Held,  privileged  if  made  in  the  honest  and  reasonable  belief  that  the  charges  were  true, 
even  although  it  appeared  that  they  were  made  on  hearsay. 

T  T  2 
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1861.        charge  brought  against  him   by  one   Ada   B ,  who 

y^**0m*s  unfortunately  went  wrong  *  *  #  telling  her  to  come  to 
ait  land     t|je  office  after  office  hours  •  *  •.     And  that  he  had  also 

Bramwell.    endeavoured  to  act  in  an  improper  way  with   Mrs.  J , 

which  she  told  me  before  it  was  mentioned  to  the  committee. 

Innuendo,  that  the  plaintiff  misbehaved  himself  in  his 
office  of  secretary,  and  had  been  guilty  of  immoral  and 
indecent  conduct  towards  young  women  visiting  the  office 
of  the  Society,  and  debauched  one  Ada  B ,  and  en- 
deavoured to  debauch  Mrs.  J ,  and    was  an  immoral 

and  indecent  person. 

Second  count,  setting  forth  a  similar  letter  to  one  Dr. 
Wright  (one  of  the  members  of  the  committee  of  the  Slea- 
ford  Hospital) : — "  It  was  with  deep  pain  I  made  the 
statement  I  did  to  the  committee  of  the  Sleaford  Hospital; 
for  the  facts  that  have  come  to  my  knowledge  relative  to  Mr. 
Maitland's  conduct  to  those  who  have  sought  his  protection, 
points  out  that  he  is  secretary,  the  words '  for  the  protection 
of  women/  &c.  should  be  removed;  even  his  own  expression 

to  me,  in  Mrs.  J 's  presence,  would  confirm  it ;  as,  in 

speaking  of  poor  Ada,  he  said,  not  that  he  minded  the 
thing/'  &c.     Innuendo  similar. 

Third  count  for  slander :  "  He  has  kept  Ada  B as 

his  mistress.  He  led  the  girl  astray,  when  pursuing  a  re- 
formed life.** 

Fourth  count,  also,  for  slander,  in  stating  that  the 
plaintiff  had  procured  bills  and  accounts  with  intent  to 
injure  Mrs.  B ,  the  mother  of  Ada. 

Fifth  count  for  slander,  by  the  defendant,  in  saying  that 
she  had  seen  the  plaintiff  and  made  these  charges,  and 
that  he  had  replied  in  evasive  and  unscrupulous  terms. 

Sixth  count  for  slander,  in  saying,"  If  a  jury  should  find 
him  guiltless,  I  should  still  believe  what  the  girls  have 
stated." 

Plea  :  not  guilty. 

Parry,  Serjt.,  and  Joyce  for  the  plaintiff. 
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Lush  and  Mathews  for  the  defendant.  1861. 

The  plaintiff  was  secretary  of  the  Royal  Benevolent      v^*v-^/ 
Society  for  the  Protection  of  Women  and  Children,  and  v. 

the  Sleaford  Hospital,  for  the  reception  and  reformation  of      RAMWELL« 
unfortunate  women. 

The  defendant  was  lady  superintendent  of  the  Christian 
Young  Women's  Society,  and  a  subscriber  to  the  hospital, 
and  had  also  promoted  subscriptions  to  its  funds. 

In   August,    1860,   Mrs.   B ,  the  mother  of  Ada 

B ,  mentioned  in  the   libels,  was  residing  with   the 

defendant,  at  the  house  of  the  last-named  Society,  and 
was  recommended  by  her  to  the  plaintiff  as  matron  of  the 
Sleaford  Hospital,  in  which  capacity  she  was  forthwith 
engaged. 

At  that  time  there  was  residing  at  the  young  women's 

home  the  Mrs.  J ,  mentioned  in  the  libels,  who  was 

also  a  daughter  of  Mrs.  B . 

In  June,  1861,  the  plaintiff  made  complaints  of  the 
accounts  of  Mrs.  B ,  as  matron. 

In  August,  1861,  Ada  B ,  the  other  daughter  of 

Mrs.  B ,  was  at  the  hospital,  and  the  plaintiff  got  her 

a  situation  at  the  Crystal  Palace. 

In  September,  1861,  Ada  B had  left  the  situation, 

and  was  again  with  her  sister  Mrs.  J ,  at  Sleaford. 

On  the  20th  September  the  plaintiff  heard  that  Mrs. 

J had  accused  him  of  improper  conduct  to  Ada  B , 

and  he  went  to  the  defendant  and  denied  it. 

On  the  27th  September  the  plaintiff  made  formal  com- 
plaint to  the  committee  of  the  accounts  of  Mrs.  B , 

the  matron.  At  this  time  the  defendant  wrote  the  letter 
to  the  committee  which  formed  the  first  libel. 

On  the  30th  September  the  charges  against  her  were 
gone  into  before  the  committee. 

The  result  was  her  dismissal. 

At  the  same  meeting  of  the  committee,  a  sub-corn* 
mittee  (comprising  the  Dr.  Wright  mentioned  in  the  de- 
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1*51-        eiiraacc.  wis  ic:>u..^^i  :o  consider  the  defendant's  letter 
to  the  ctxnrt  u*e. 

Tbe  -  iaz.L«s^:c5t~  aHa&d  to  by  the  defendant  in  the 
Lbeis.  were  b.  in  cccversatioa  which  she  had  with  the 
pLain::":? ci  th-s  *-t;*cc  ct  :he  charges. 

The  *dkoiz.r.«  wrote  to  the  defendant  desiring  to 
see  her  oq  iLe  sab  j*cc,  *nd,  in  answer,  she  wrote  the  letter 
which  fcneeti  the  libel  ia  the  second  count. 

Aa  inierriew  then  took,  place  between  the  sub-com- 
mittee acd  the  cefecdact,  at  which  the  slanders  alleged  in 
the  other  co-nts  were  uttered,  in  answer  to  inquiries  or 
observations  made  by  various  members,  and  in  the  course 
of  the  discussion  acd  investigation  which  ensued. 

On  this  occasion  the  defendant  said,  that  Mrs.  X 
had  made  certain  statements  to  her. 

The  plaintiff,  being  called  and  cross-examined  as  to  the 
charges,  was  asked,  in  re-examination,  whether  there  was 
anv  truth  in  anv  of  the  charges,  which  he  denied. 

Lush  proposed  to  put  in  the  minutes  of  the  meeting 
of  the  committee ;  but 

Byles,  J.,  held  them  inadmissible. 

Dr.  Wright,  the  person  to  whom  the  second  libel  was  ad- 
dressed, was  called  for  the  plaintiff,  and  proved  what  took 
place  before  the  sub-committee.  It  appeared  that  the  de- 
fendant had  taken  her  statement  from  Mrs.  B ,  and  that 

6he  believed  them  to  be  true.  Before  the  committee  she 
declared  that  she  had  "  every  confidence"  in  her.  There 
was  no  evidence  that  the  defendant  had  any  reason  to  doubt 
the  truth  of  the  statements  when  she  made  them,  except 
that,  when  asked  by  the  committee  whether  she  had  any 
evidence  of  the  truth  of  her  statements  she  said  she  had 

not,  further  than  the  statements  of  Mrs.  B ,  which  she 

was  aware    had  been  derived  from    her  daughter,  Ada 

B ,  who,  it  appeared,  was  a  girl  of  loose  character. 

The  defendant  had  likewise  told  the  committee  that  she 
placed  great  confidence  in  Mrs.  J . 
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Lush,  for  the  defendant,  contended  that  her  communi-         1861. 
cations  were  privileged;  although  founded  on  hearsay ;  the     M 
conduct  of  the  plaintiff,  as  an   officer  of  these  charities,  *• 

being  a  matter  of  public  interest ;  or,  at  all  events,  to  the 
members  of  the  committee,  to  whom  alone  she  had  made 
the  communications  (a). 

The  defendant  was  called,  and  was  asked  as  to  state- 
ments made  by  Ada  B . 

Parry,  Serjt.,  objected ;  but, 

Byles,  J.,  admitted  the  evidence. 

It  appeared  that  the  defendant  had  been  told  by  Ada 
that  she  had  been  with  the  plaintiff,  and  that  she  had 
slept  out  more  than  once  while  at  the  Young  Women's 
Home,  saying  she  had  been  with  friends.  The  defendant 
stated  that  she  had  gone  to  the  plaintiff  and  expressed 
her  fears  about  the  girl,  and  then  it  was  that  the  expressions 
which  the  defendant  alluded  to  in  her  letters  as  indicating 
indifference,  or  implying  an  admission  of  the  charges, 
were  made  use  of. 

The  defendant  also  swore  that  Mrs.  J had  told 

her  Ada  had  said  that  the  plaintiff  had  led  her  astray,  and 

that  Mrs.  J said  also,  the  plaintiff  had  taken  liberties 

with  herself. 

It  appeared  that  the  plaintiff  had  first  introduced  the 
girls  to  the  defendant. 

Mrs.  J and  Mrs.  B were  called  for  the  de- 
fendant, and  confirmed  her  evidence. 

Ada  B was  likewise  called  for  the  defendant ;  but 

Parry,  Serjt.,  declined  to  examine  her  as  to  the  charges 
concerning  her. 

Lush,  in  summing  up,  contended  that  the  sole  question 
was,  whether  the  defendant,  at  the  time  she  made  the 
statements,  believed  them  to  be  true. 

(a)   Vide  Turnbull  v.  Bird,  ante,  p.  508. 


Bramwcll. 
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1861.  Parryi   Serjt.,  in  reply  contended  that    the  defendant 

**~*  had  recklessly  made  herself  the  vehicle  of  false  and  ma- 

Maitlaxd 

».  licious  charges  trumped  up  by  Mrs.  B id  revenge  for 

her  dismissal,  and  that  the  defendant  ought  reasonably  to 
have  seen  that  there  really  was  no  credible  evidence  io 
support  of  the  charges  she  had  chosen  to  make. 

Byles,  J.  (to  the  jury). —  If  the  defendant  and  the  com- 
mitttce  had  an  interest  in  the  matter,  she  was  privileged  in 
making  the  communications  to  them.  The  committee  of 
course  were  interested,  and,  if  she  either  subscribed  or 
got  any  one  to  subscribe,  then  she  was  interested.  If 
you  think  that  she  stepped  forward  herself  to   vindicate 

the  character  of  Mis.  B as  a  servant  whom  she  had 

recommended,  then  her  communication  was  privileged. 

The  question  then  is,  whether  she  reasonably  (a)  believed 
in  the  truth  of  her  statements!  and  whether  she  made  them 
honestly  ? 

The  truth  of  the  charges  is  not  now  in  issue  (as  there  is 
no  plea  of  justification),  although  as  the  plaintiff  was  cross* 
examined  about  them,  I  allowed  him  to  deny  them. 

You  have  not  to  inquire  whether  the  charges  were  true ; 
but  whether  the  defendant  when  she  made  them  reasonably 
and  honestly  believed  them  to  be  so? 

As  regards  the  second  letter,  it  was  in  answer  to  the 
committee. 

As  regards  the  oral  statements,  they  were  in  the  course 
of  the  investigation  before  the  committee. 

If  the  defendant  spoke  maliciously,  and  desiring  to  injure 
the  plaintiff,  then  she  would  not  be  privileged. 

But  if  her  motive  was  pure  and  honest,  and  merely  to 
promote  the  interests  of  the  hospital  to  which  she  sub- 
scribed, or  vindicate  the  character  of  a  servant  whom  she 
had  recommended,  then  she  was  privileged. 

Verdict  for  the  plaintiff,  SL  (6). 

(«)    Vide  ante,  p.  524,  n.  («).  Stilicell,  ante,   p.  590.     See  also 

(b)  Sec  a  very  similar  case  on  Tidman  v.  A  indie,  10  Ex.  64,  and 
the  Home  Circuit,   Humphrey   v.       George  v.  Goddard,  post. 
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1861. 
Coram  Erie,  C.  J.  v^*^^l/ 

W  ATKINS   17.    REDDIN.  Michaelmas 

_^  Term. 

-DECLARATION,  that  the  defendant  was  possessed  of  a  An  action 

.  .  lilt  ii       maintained  by 

steam  traction  or  locomotive  engine,  and  had  long  used  the  a  person  who 
same  for  the  purpose  of  drawing  trucks  and  carriages  in  ani^y1 
and  along  the  public  streets  and  highways;  and  the  said  through  his 
engine,  when  so  used,  had  been  and  was  accustomed,  by  frightened  by  a 
the  noise  caused  thereby,  and  by  the  unsightly  and  un-  engjne  used  on 
usual  appearance  thereof,  to  frighten  horses  lawfully  driven  a  hJgho2  &  05 
in  and  along  the  said  streets  and  highways  [as  the  defendant  Vict.  c.  70,  the 
well  knew].  Yet  the  defendant  wrongfully  and  negligently  that  the  engine 
u$ed  the  said  engine  in  a  public  street  or  highway,  for  the  frighten  horses, 
purpose  of  drawing  trucks  and  carriages  in  and  along  the  and  that  the 
same,  in  the  manner  aforesaid,  and  as  he  had  been  used  knew  it. 
to  do  as  aforesaid   [without  taking  any  care  or  precau-  that  the  scienter 
tions  to  prevent  the  same  from  so  frightening  horses  as  r"J?itma" 
aforesaid] ;  and  by  reason  of  the  premises,  the  horses  the 
plaintiff  was  driving  in  and  along  the  said  street  or  highway 
were  frightened  by  the  noise  caused  by  the  said  engine, 
and  by  the  unsightly  and  unusual  appearance  thereof  as 
aforesaid,  and  the  plaintiff  was  thereby  injured,  &c. 
Pleas:  1.  Not  guilty. 

2.  That  the  engine  was  not  accustomed  by  the  means 
and  for  the  cause  alleged  to  frighten  horses,  as  alleged. 

3.  That  the  defendant  did  not  know  the  premises  as 
alleged. 

Lush  and  Joseph  Brown  for  the  plaintiff. 

Pigott,  Serjt.,  and  Prentice  for  the  defendant. 

The  defendant  carried  on  the  business  of  a  contractor, 
and  was  the  owner  of  an  engine  called  "  Bray's  Traction 
Engine,"  used  for  drawing  heavily-laden  trucks  and 
carriages  along  the  public  highway. 

The  plaintiff  was  the  driver  of  a  Highgate  omnibus,  the 
horses  of  which,  while  the  plaintiff  was  driving,  became 


Reddin. 
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1861.         frightened  by  the  noise,  smoke,  and  appearance  of  the 
v*^~*-/      defendant's  engine  as  it  passed  on  the  Hampstead  Road ; 
r.  in  consequence  of  which  the  plaintiff  was  thrown,  and 

suffered  severe  injury. 

The  defendant  was  using  the  engine  for  the  purpose  of 
removing  a  large  quantity  of  earth,  in  the  execution  of  a 
contract  he  had  entered  into  with  the  New  River  Company. 

The  defendant  relied  on  the  24  &  25  Vict  c.  70,—"  An 
Act  for  regulating  the  use  of  Locomotives  on  Roads/'  and 
the  tolls  to  be  levied  on  such   locomotives,  Sec;   which 
recites,  "  That  the  use  of  locomotives  is  likely  to  become 
common  on  turnpike  and  other  roads :"  and  that  the  turn- 
pike and  highway  acts  do  not  contain  any  provision  for  re- 
gulating the  use  of  locomotives  on  the  roads  to  which  they 
respectively  apply,  &c,  and  then  proceeds  to  provide  "  as 
to  the  size  and  weight  of  locomotives."     Sect. 3.  "Every 
locomotive  propelled  by  steam,  or  any  other  than  animal 
power  *  *  *  drawing  any  waggon  or  carriages  shall  have 
the  tire  of  the  wheels  thereof  not  less  than  nine  inches  in 
width,  but  no  locomotive  shall  exceed  seven  feet  in  width 
or  twelve  tons  in  weight  *  *  *  and  the  owner  of  any  loco- 
motive used  contrary  to  the  foregoing  provision  shall,  for 
every  such  offence,  forfeit  5/.,  provided  that,  whereas  it  may 
be  desirable  that  locomotives  of  a  greater  width  than  seven 
feet,  and  of  a  greater  weight  than  twelve  tons,  should  be 
allowed   to  be  used   under  certain   circumstances.     Any 
person  desiring  to  use  any  such  locomotive  on  any  street 
or  highway  within  the  limits  of  the  metropolis,  as  defined 
by  18  &  19  Vict,  (the  Local  Management  Act),  shall  apply 
to  the  Lord    Mayor   *  *  *  or  other  person  having  the 
charge  of  any  such  street,  &c,  who  shall  have  power  to 
authorize  such  locomotive  to  be  used." 

By  sect.  5,  there  is  a  power  to  the  Secretary  of  State  to 
prohibit  the  use  of  locomotives  destructive  to  highways,  or 
dangerous  to  the  public. 
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By  sect.  8,  locomotives  propelled  by  steam  are  to  con-         1861. 

sume  their  own  smoke.  m 

Watkins 

By  sect.  9.  no  locomotive  must  be  used  without  at  least       _   "• 

J  Reddin. 

two  persons  to  drive  and  conduct  it. 

By  sect.  11,  no  locomotive  is  to  be  driven  along  any 
turnpike  or  public  highway  at  a  greater  speed  than  ten 
miles  an  hour ;  and  any  person  acting  contrary  hereto  is 
to  forfeit  a  penalty. 

By  sect.  13,  nothing  in  the  act  contained  shall  authorize 
any  person  to  use  upon  a  highway  a  locomotive  engine 
which  shall  be  so  constructed  or  used  as  to  cause  a  public 
or  private  nuisance ;  and  every  person  so  using  such  engine 
shall,  notwithstanding  this  act,  be  liable  to  an  indictment, 
or  action,  as  the  case  may  be,  for  such  uses  where,  but  for 
the  passing  of  the  act,  such  indictment  or  action  could  be 
maintained. 

The  accident  occurred  on  the  19th  June. 

The  engine  had  been  used  more  than  a  month  previously ; 
and  without  any  accident,  otherwise  than  by  frightening 
horses  several  times,  without  actual  injury. 

It  was  going  at  the  time  at  a  speed  of  six  miles  an  hour. 

There  was  evidence  that  the  noise  made  by  the  wheels 
was  likely  to  and  had  frightened  horses  of  passing  vehicles, 
but  no  evidence  that  this  could  be  avoided. 

The  plaintiff  proved  that  his  horses  bad  been  before 
frightened  by  the  engine,  though  actual  injury  had  not 
occurred. 

Parry ,  Serjt.,  submitted  that  there  was  no  case,  as  there 
was  no  evidence  of  a  scienter  ;  and  this  was  material,  as  the 
statute  authorized  the  use  of  the  engine. 

Erle,  C.  J. — If  the  scienter  is  material,  is  there  not 
evidence  of  it  ?  as  there  is  evidence  that  the  horses  were 
frightened  by  the  engine ;  and  as  the  defendant's  men 
must  have  known  this,  is  that  not  evidence  that  he 
knew  it  ? 
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1861.  Lush  contended,  citing  sect.  13  of  the  statute  {vide  ante), 

Watkixi     tnat  as  ^ie  acti°n  was  grounded  on  a  nuisance  at  common 
n   v*  law,  the  scienter  was  not  material. 

Reddin.  ' 

Erle,  C.  J.,  said  he  should  ask  the  jury  whether  the 
defendant  did  not  know  that  the  use  of  the  engine  was 
dangerous  on  public  roads. 

Parry,  Serjt.,  then  went  to  the  jury,  admitting  that 
care  was  necessary  to  prevent  injury  to  the  public;  and 
he  called  witnesses  to  show  that  such  care  was  taken  bv 
the  defendant,  and  to  show  that  no  accident,  that  is,  no 
actual  injury,  had  ever  been  caused  by  the  engine  before. 
It  was  not,  however,  denied  that  it  had  been  verv  nearlf 
causing  an  accident  with  injury, and  had  actually  frightened 
horses,  and  compelled  the  drivers  of  vehicles  to  get  down 
and  hold  their  horses'  heads. 

The  defendant's  evidence,  however,  went  to  show  that 
this  was  rather  the  exception  than  the  rule,  and  that  the 
majority  of  horses  went  by  tin  frightened.  But  the  de- 
fendant's witnesses  admitted,  on  cross-examination,  that 
they  had  seen  horses  shy  at  the  engine. 

As  regards  the  care  of  the  engine,  it  was  shown  to  be 
under  the  control  of  several  competent  persons  acquainted 
with  it,  and  no  carelessuess  in  its  management  was  shown; 
on  the  contrary,  it  appeared  that  the  engine  had  been 
repeatedly  driven  through  crowded  thoroughfares  without 
accident. 

The  we'^ht  of  the  engine  was  ten  tons:  and  it  did  not 
.■.;\oear  that  any  express  requisition  of  the  statute  had  been 
d.s  regarded. 

O-.e  witne>>  fo:  the  defendant  said,  "  My  usual  practice 
i$  to  let  otV  the  s'.can;  when  I  see  horses  timid/*  He  added, 
however.  "  I  ha\e  sten  persons  hold  their  horses*  heads, or 
turn  out  of  the  road. 

Another  w  ;:i:e>>,  fore 22.111  of  engineers  of  Brav's  Traction 

w  m 
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Engine  Company,  proved  that  the  engine  had  been  used         1861. 
three  or  four  years.  Watum 

The  defendant  was  called,  and  stated  that  before  he       _  v- 

;  Red  din. 

engaged  the  engine  he  enquired  if  it  had  ever  caused  an 

accident,  and  found  that  it  had  not.     And  that  he  also 

enquired  as  to  its  safety  of  construction,  and  had  no  reason 

to  believe  it  dangerous. 

This  was  the  only  evidence  as  to  the  construction  of  the 
engine. 

No  evidence  was  given  by  the  plaintiff  to  prove  that  it 
could  have  been  constructed  otherwise,  so  as  to  avoid  the 
noise  or  other  alleged  causes  of  danger :  nor  that  by  being 
managed  otherwise  they  could  be  avoided.  Nor  that  any 
precautions  which  might  have  been  taken  had  not  been 
taken. 

On  the  other  hand,  no  evidence  other  than  above  men- 
tioned,  was  given  by  the  defendant  to  prove  that  precautions 
had  been  taken ;  and  the  strength  of  his  case  seemed  to 
be  that  though  the  engines  had  been  used  for  years,  no 
injury  had  ever  been  caused  by  it  before. 

On  the  other  hand,  all  his  witnesses  admitted  that  they 
had  known  horses  to  shy  at  it. 

The  defendant,  however,  was  not  expressly  proved  to 
have  heard  or  known  this,  otherwise  than  as  an  inference 
from  the  knowledge  of  his  servants  and  the  other  wit- 
nesses. He  himself  was  not  asked  the  question,  although 
he  was  asked  generally  whether  he  knew  it  to  be  dangerous, 
and  denied  that  he  did  so. 

Parry,  Serjt.,  in  summing  up,  relied  chiefly  on  the 
absence  of  any  evidence  of  scienter,  and  on  the  long  use 
of  the  engine  without  accident. 

Lu$hy\n  reply,  insisted  that  the  scienter  was  immaterial, 
and  that  it  was  admitted  that  the  engine  wa  attended  with 
danger,  and  therefore  was  a  nuisance  on  the  highway.   But 
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1961. 


WiTUSI 

v. 
Riddiy. 


there  &  evidence  of  the  defendant's  knowledge  of  the 

danger. 

Erle,  C.  J.  i  to  the  jury). — The  plaintiff  is  entitled  to 
jour  verdict,  if  the  engine  was  calculated  by  its  noise  and 
appearance  to  frig b  ten  horses,  so  as  to  make  the  use  of  the 
highway  dangerous  to  persons  riding  or  driving  horses. 
For  the  defendant  has  clearly  no  right  to  make  a  profit  at 
the  expense  of  the  security  of  the  public. 

Besides  this,  however,  which  is  the  main  question,  I 
desire  you  to  find  separately  (as  there  is  an  issue  on  the 
scienter],  whether,  before  the  accident,  the  defendant  knew 
of  the  danger,  supposing  you  find  it  to  exist.  If  he  knew 
it  from  his  men,  or  other  persons,  it  would  be  sufficient 
So,  if  he  knew  it  from  the  nature  of  the  engine  itself.  (The 
jury  found  this  in  the  affirmative.) 

Verdict  for  the  plaintiff,  87/.  (a). 

(a)  Stay   of   execution  refused.       Company,  29  L.  J.,  Ex.  247. 
See    Favgkan    v.    The  Taf   Fate 


Court  of  Queens  Bench,  Westminster ,  coram  Cockburn,  CJ. 

SCOTT  v.  THE  QUEEN. 

Petition  of  Right  (a). 

The  declaration  stated  that  Peter  Scott,  the  suppliant 
by,  &c,  presented  his  petition  of  right  to  the  Queen 
(setting  it  forth  in  hac  verba):  "The  humble  petition  of 
P.  Scott,  of  &c,  showeth,  &c."     The  petition  stated  that 

(a)  See  Bovill's  Act,  24  &  25  Vict.  c.  34. 
held  not  en- 
titled to  cross-examine  the  suppliant  as  to  a  copy  of  a  memorandum  signed  by  him, 
without  giving  proper  evidence  to  account  for  the  absence  of  the  original.  And  a  search 
must  be  proved  in  the  proper  department.  But  the  Court  will  adjourn  to  enable  the  Crown 
to  make  and  prove  such  a  search,  under  the  Petition  of  Right  Act,  23  &  24  Vict,  c  S4,  s.  7, 
combined  with  the  C.  L.  P.  Act,  1854.  s.  19  -.—Held,  also,  that  the  counsel  for  the  Crown, 
in  summing  up,  might  comment  on  the  whole  of  the  evidence. 


Michaelmas 
Term, 

On  the  trial 
of  a  petition 
of  right,  set- 
ting up  an 
alleged  con- 
tract on  the 
part  of  the 
Crown,  the 
counsel  for 
the  Crown 


Scott 

v. 
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on  the  10th  April,   1854,  your   Majesty's  suppliant,  by         1861 

letter,  addressed  to  the  Comptroller  of  the  Navy,  tendered 

to  deliver,  &c,  meadow  or   upland  hay   at  the  ports  of 

London,  Liverpool,  or  Dublin,  in  quantities  not  exceeding    The  Queen« 

62  tons  weekly,  at  the  price  of  6/.  10$.  per  ton  for  meadow    . 

hay,  and  71.  10$.  per  ton  for  upland  hay,  during  twelve 

months  from  the  date  of  the  letter. 

That  on  the  25th  April,  1854,  J.  W.  Woodley,  one  of 
your  Majesty's  Deputy  Commissary-Generals,  and  an 
agent  duly  authorized  for  the  purpose,  accepted  the  said 
offer  of  your  suppliant,  and  thereupon  a  contract  was 
made  between  the  said  J.  W.  Woodley,  so  authorized  as 
aforesaid,  and  your  suppliant,  and  that  your  suppliant 
should  deliver  to  your  Majesty's  agent  at  Liverpool,  ap- 
pointed for  the  purpose,  compressed  meadow  hay,  in 
quantities  not  exceeding  50  tons  weekly,  for  and  during 
the  period  of  twelve  months  from  the  10th  April,  at  and 
for  the  price  of  6/.  10$.  per  ton,  and  that  the  said  agent 
at  Liverpool  should  receive  the  hay,  and  pay  for  the 
same  on  delivery.  And  the  said  Woodley  thereupon 
gave  orders  to  your  suppliant  to  commence  delivering 
the  hay,  according  to  the  contract,  at  Liverpool,  to 
one  F.  Bevis,  an  agent  duly  authorized  to  receive  the 
same. 

Averment,  that  suppliant  was  afterwards  ready  and 
willing,  and  offered,  to  deliver  the  hay,  according  to  the 
contract;  but  that  Woodley,  so  being  such  agent  as  afore- 
said, refused  to  allow  the  same  to  be  received  by  the  said 
Bevis,  and  required  that  suppliant  should  substitute  a  cer- 
tain portion  of  compressed  upland  hay,  at  the  price  of 
71.  10$.  per  ton,  in  lieu  of  a  certain  similar  portion  of 
compressed  meadow  hay,  so  agreed  upon  as  aforesaid ; 
that  suppliant  did  so,  and  that  it  was  then  agreed  by  and 
between  him  and  Woodley,  being  such  agent  as  aforesaid, 
that  upland  hay  should  be  substituted  for  meadow  hay, 
and  that  all  the  terms   and   conditions   of  the  contract 
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la*].        hereinbefore  c»t:oned  thoold  apply  to  tbe  upland  hay, 

*^^/      and  that  i-zr pliant  shot* id  deliver  upland  hay  at  Liverpool, 

t.  in  ':uir.::::-i  a-vt  less  than  52  tons  weekly,  at  the  price 

ot  7/.  IOj.  j*r  ::n,  for  and  daring  the  period  before  agreed 

up:n. 

Averrr.en:,  that  afterwards,  io  January,  1855,  while 
s'jprliar.t  nss  reiiy  and  willing,  and  had  ottered,  to  supply 
s*id  upland  hay,  accordh.g  to  the  contract,  the  said  Bevi*, 
so  being  such  cgtnt  as  aforesaid,  and  duly  authorized  u 
that  behalf  absolutely  refused  to  receive  any  more  hay 
from  suppliant,  although  he  had  done  all  things  neces- 
sary to  entitle  him.  dec.  That  one  of  the  terms  of  the 
contract  was,  that,  if  necessary,  to  put  an  end  to  tbe 
cun tract  before  the  end  of  twelve  months,  reasonable 
notice  should  be  given. 

Averment,  that  no  such  notice  was  given.  Allegations 
of  damage. 

Plea  :  that  the  several  statements  in  the  petition  are 
not,  nor  is  any  of  them,  true  in  fact.     Issue. 

Lush,  Dl'^by  Seymour,  and  Gibbons,  for  the  suppliant 

Sir  William  Atherton,  A.-G.,  Collier,  and  West,  for  the 
Crown. 

The  question  was,  as  to  whether  the  contract  was,  as 
stated  in  the  petition,  to  deliver  50  tons  a  week  for  twelve 
months;  or  only  far  150  tons ,  to  be  delivered  in  weekly 
quantities  of  50  tons. 

The  petitioner  was  examined  at  great  Jength,  in  support 
of  his  version  of  the  transaction. 

Wood  ley,  being  abroad,  had  been  examined  on  commis- 
sion, and  his  evidence  was  read  in  explicit  denial  of  the 
petitioner's  statement  of  the  contract 

The  correspondence  was  voluminous,  and  the  evidence 
extensive  ;  the  trial  lasting  several  days. 

On  the  10th  April,  the  tender  was  made,  in  terms  as 
stated. 
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Scott 


On   the    17th    April,  Mr.  Julyan,  the  Deputy    Com-        1861. 
missary-General  at  Manchester,  wrote  to  Scott,  the  sup- 
pliant, and  ordered  150  tons  of  compressed  meadow  hay,  #. 
at  6/.  10*.,  subject  to  approval  by  the  military  officers  at 
Belfast. 

The  Board  of  Officers  rejected  the  hay  as  being  meadow  i 

hay  merely,  and  not  vpland  hay. 

The  suppliant  then  went  to  Manchester  and  saw  Wood- 
ley,  who  then  was  Deputy  Commissary-General  there,  (in 
place  of  Julyan,  removed,)  and  showed  a  bale  of  the  re- 
jected hay.  The  contract  stated  in  the  petition  was  said 
by  the  suppliant  to  have  been  entered  into  by  Wood  ley, 
orally,  on  the  occasion  of  this  interview. 

The  suppliant  sent  some  more  meadow  hay  for  in- 
spection, but  it  was  rejected  as  before.  -  Woodley  then 
ordered  100  tons  of  upland  hay,  at  1L  10s.,  which  was 
what  the  suppliant  stated  as  the  substituted  contract. 
Finally  this  hay  was  likewise  rejected,  and  subsequently 
the  suppliant  had  an  interview  with  Sir  Charles  Trevelyan 
(then  at  the  Treasury),  who  ordered  150  tons  of  upland 
hay,  as  the  suppliant  represented  in  pursuance  of  the 
substituted  contract;  but  according  to  the  case  on  the 
part  of  the  Crown,  simply,  in  pursuance  of  the  original 
contract  Shortly  after  this  the  suppliant  signed  some 
memorandum,  which,  on  the  part  of  the  Crown,  it  was 
desired  to  put  in,  as  containing  a  statement  or  settlement 
of  the  true  contract. 

Sir  W.  Atherton,  A.-G.,  cross-examining  the  suppli- 
ant, put  into  his  hands  a  paper,  and  asked  him  if  he  had 
not  signed  such  a  memorandum,  which  the  suppliant  ad- 
mitted that  he  had,  whereupon  (the  paper  being  &  copy  of 
the  memorandum  in  question)  Sir  W.  Atherton,  A.-G. 
was  proceeding  to  cross-examine  the  suppliant,  as  to  the 
contents,  when 
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1861.  Digby  Seymour  objected  that   the    original  should  be 

^  produced. 

The  Queen  ^Ir  "^  Atherton,  A.-G.t  said  he  was  not  prepared  to 
produce  the  original,  as  it  appeared  to  have  been  lost; 
but  he  apprehended  that,  as  according  to  the  doctrine  of 
Slatterie  v.  Pooley  (a)  he  might  have  proved  an  admis- 
sion by  the  suppliant,  as  to  the  terms  of  any  document 
he  had  signed,  so  he  might  take  such  admission  now  in 
Court,  from  the  suppliant's  own  mouth. 

Cock  burn,  C.  J. — I  doubt  whether  that  can  be  done 
without  giving  some  evidence  to  account  for  the  absence 
of  the  original,  as  it  is  a  document  which,  from  its  nature, 
would  be  in  the  custody  of  the  Crown.  If  it  be  in  exist* 
ence,  clearly  the  suppliant  is  entitled  to  see  it.  And,  if  it 
is  not,  surely  it  should  at  least  be  in  some  way  accounted 
for. 

Digby  Seymour  also  relied  on  the  fact  that  an  order 
had  been  made  at  chambers,  that  a  list  of  all  documents 
to  be  put  in  by  either  side  should  be  given  to  the  other, 
and  that  the  document  in  question  was  not  in  the  list 
delivered  on  the  part  of  the  Crown ;  but 

Cockburn,  C.  J.,  thought  that  this,  even  if  it  were  a 
ground  for  an  attachment  for  disobedience  of  the  order, 
would  not  preclude  the  Crown  from  putting  in  the  docu- 
ment; and,  at  all  events,  not  so  if  (as  appeared  in  this  case) 
the  document  had  been  discovered  after  the  order  and  the 
delivery  of  the  lists  under  it.  But  the  Crown  must  give 
some  evidence  as  to  the  original. 

Sir  William  Atlierlon,  A.-G.,  then  called  Bevis,  who 
stated  that,  to  the  best  of  his  belief,  the  document  was 
sent  to  the  Treasury ;  but  that  it  was  not  in  his  custody, 
when,  in  1858,  he  handed  over  the  papers  to  his  successor 
under  the  Admiralty. 

(a)  C  M.  &  W.  66-1. 
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Mr.  Robson,  solicitor  to  the  Admiralty,  and  who  had         186^, 
the  conduct  of  the  defence,  was  then  called,  and  stated         Scott 
that  he  found  the  paper  now  produced,  (the  copy),  among    Thb  queek# 
the  official  documents  delivered  to  him ;  and  he  believed 
it  came  from  the  Victualling  Department.  He  had  searched 
for  the  original,  and  had  not  found  it  among  the  Admiralty 
papers. 

Digby  Seymour  contended  that  this  search  was  not  suffi- 
cient, not  having  been  made  at  the  Treasury,  and 

Cockdurn,  C.  J.,  was  inclined  to  be  of  that  opinion,  but 
intimated  that  he  should  not  allow  justice  to  be  defeated, 
through  mere  defect  of  evidence,  and  should  allow  the 
case  to  be  adjourned  to  enable  the  Crown  to  prove  a 
proper  search  (a). 

Digby  Seymour  thereupon  consulted  with  his  client)  and 
admitted  the  document,  which  was  put  in  and  read. 

At  the  close  of  the  case  for  the  suppliant,  Sir  William 
Atherton,  A.-G.,in  stating  the  case  for  the  Crown,  was  pro- 
ceeding  to  notice  the  evidence  as  to  damage,  when 

Cockburn,  C.  J.,  intimated  that  he  might  safely  reserve 
his  observations  thereon  for  his  summing  up. 

Sir  W.  At  her  ton,  A.-G.,  doubted  whether  this  right 
would  extend  to  comments  on  the  evidence  given  for  the 
suppliant,  but 

Cockburn,  C.  J.,  said  it  certainly  would  so  far,  as  was 
necessary  or  convenient  for  the  due  application  of  his  com- 
ments on  the  case  for  the  Crown  (ft). 

(«)  23  &  24  Vict.   c.  34,  s.  7,  jcct,  and  the  practice  and  course  of 

provides  that  so  far  as   the  same  procedure  of  the  said  Courts  of  law 

may  be  applicable,  and  except  so  for  the  time  being,  in  reference  to 

far   as   may   be  inconsistent   with  such  actions  shall,  unless  the  Court 

this  act,  the  laws  as  to  pleading,  shall  otherwise  order,  be  applicable 

evidence,  hearing,  and  trial,  amend-  to  such  petition  of  right.     And  see 

ment,  the  means  of  procuring  and  C.  L.  P.  Act,  1854,  s.  19. 
taking  evidence,  •  •  •    personal  (6)  The  words  used  in  the  enact- 

actions  between  subject  and  sub-  ment  (C.  L.  P.  Act,  1854,  s.  18) 

U  u2 
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1861. 


Scott 

v. 

The  Queen. 


Sir  William  Atherton,  A.-G.,  thereupon  assented  to  the 
suggestion,  and  reserved  the  observations  as  to  damage. 

The  evidence  for  the  Crown  went  to  negative  the  alleged 
contract,  and  also  the  authority  to  make  it. 

At  the  close  of  the  case  for  the  Crown, 

Collier,  for  the  Crown,  summed  up  on  the  whole  of  the 
evidence. 

Digby  Seymour,  for  the  suppliant,  replied  on  the  whole 
case. 

Cockburn,  C.  J.  (to  the  jury). — Was  the  contract 
made  as  the  suppliant  states,  and  had  Woodley  autho- 
rity to  make  it?     If  not,  find  for  the  Crown. 

Verdict  for  the  Crown. 


both  as  to  the  party  who  begins, 
and  the  [party  on  the  other  side, 
are  "  sum  up  the  evidence,"  not 
"  his  evidence."  At  the  same 
time  there  are  rulings  of  learned 
Judges  to  the  e fleet  that  the  privi- 
lege ought  not  to  be  abused  into  a 


mere  repetition  of  what  has  been 
said  already,  and  it  is  not  to  be 
presumed  that  the  Lord  Chief  Jus- 
tice meant  to  imply  any  contrary 
opinion.  See  p.  636,  as  to  the  na- 
ture of  the  evidence  in  this  case. 


Middlesex 
Sittings, 

In  an  action 
against  a  mas* 
ter  for  the 
negligent 
driving  of  his 
servant,  it  is 
a  defence  that 
the  act  was 
toilful,  in  the 
sense  of  its 
being  not 
merely  reck- 
less, but  done 
with  the  design 
to  injure. 


Court  of  Exchequer,  Westminster,  coram  Martin,  J5. 

LIMPUS  v.  THE  LONDON  GENERAL  OMNIBUS 

.      COMPANY. 

JL-HE  declaration  stated  that  an  omnibus,  under  the  care 
and  control  of  the  defendants'  servant,  was  negligently 
driven  against  an  omnibus  driven  by  the  plaintiff,  whereby 
he  was  thrown  from  the  same  and  injured. 

Pleas  :   not  guilty,  and  denying  that  the    defendants* 
omnibus  was  being  driven  by  their  servant. 

Seymour  and  Pearce  for  the  plaintiff. 

Hawkins  and  Chandos  Leigh  for  the  defendants. 

The  case  for  the  plaintiff  was,  that  there  had  been  a 
system  of  unfair  opposition  to  him  on  the  part  of  the 
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Company,  by  means  of  "  nursing,"  or   unfair  following,         1861. 
dodging,  crossing  and  the  like ;  and  that  in  pursuance  of"    ^v^^ 

this  system  their  driver  had  on  the  occasion  in  question  v. 

diii  Ai_  j         j  !_•  •!_        The  London 

riven  recklessly  across  the  road,  and  so  ran  his  omnibus      general 

up  against  the  plaintiff's.  Omhibot 

For  the  defendants  their  driver  was  called,  and  swore 
that  he  had  driven  up  against  the  plaintiff's  omnibus 
wilfully. 

Martin,  B. — That  is  a  question  which  ought  hardly  to 
have  been  asked,  without  cautioning  the  witness,  as  it 
amounts  to  a  charge  of  a  criminal  offence. 

Hawkins. — He  has  been  convicted  summarily  of  reck- 
less driving. 

Seymour. — Not  of  wilful  violence. 

The  defendants  put  in  their  printed  rules,  issued  to  their 
drivers,  prohibiting  any  such  driving ;  and,  on  the  evidence, 

Hawkins  contended  that  as  the  act  was  wilful,  the  Com- 
pany were  not  liable. 

Seymour  contended  that  the  rules  were  colourable ;  and 
that  the  act  was  not  really  wilful  in  such  a  sense  as  to 
exonerate  the  defendants,  though  it  was  so  far  intentional 
that  it  was  not  accidental ;  for  it  was  in  pursuance  of  the 
defendants'  system,  though  no  doubt  rash  and  reckless. 

At  the  close  of  the  case, 

Martin,  B.  (to  the  jury). — The  question  is,  whether  the 
act  of  the  defendants'  driver  was  wilful  and  deliberate? 
If  so,  the  defendants  are  not  liable.  But  then  you  must 
be  satisfied  that  it  was  so  in  such  a  sense,  as  that,  if  the 
plaintiff  or  any  one  else  had  been  killed,  the  defendants' 
driver  would  have  been  guilty  of  murder. 

For  so  he  undoubtedly  would  have  been,  assuming  the 
act  of  driving  up  against  the  other  omnibus  to  have  been 
wilful  and  deliberate,  as  it  has  been  represented.  The 
mere  fact  that  the  defendants'  driver  was  guilty  of  mis- 
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conduct,  would  not  exonerate  them ;  and  if  the  driving  up 
against  the  plaintiff's  omnibus  was  only  done  recklessly, 
they  are  liable. 

But  if  it  was  done  designedly,  and  with  the  intention 
of  striking  against  the  omnibus  and  injuring  it,  then  they 
are  not  liable.  If  the  act  was  wilful  in  that  sense,  find  for 
the  defendants  ;  if  only  reckless,  find  for  the  plaintiff. 

Verdict  for  the  plaintiff,  25/. 


Mlchaelmat 
Term. 

In  an  action 
by  attorn  ies  for 
the  costs  of  a 
defence,  which 
failed,  they 
having  been 
absent  on  the 
day  of  trial, 
and  some  of 
the  witnesses 
consequently 
not  being  in 
Court :— Held, 
that  they  were 
entitled  to 
recover,  not- 
withstanding 
the  verdict  had 
passed  against 
their  clients, 
the  defendants, 
unless  the  jury 
thought  that 
the  absence  of 
the  witnesses 
had  caused  the 
loss  of  the  ver- 
dict, and  so 
made  the 
plaintiffs'  ser- 
vices wholly 
valueless. 


Coram  JBramwell,  B. 

DUNN    AND    ANOTHER    V.    HALLEN    AND   ANOTHER. 

.A.CTION  for  work,  &c,  by  the  plaintiffs,  as  attornies. 

Plea :  never  indebted,  except  as  to  a  small  sum  paid 
into  Court,  in  respect  of  a  separate  bill. 

Hawkins  and  Karslake  for  the  plaintiffs. 

Collier,  J.  J.  Powell,  and  Charles  Boyle,  for  the 
defendants. 

The  claim  in  dispute  was  a  bill  of  costs  to  the  amount 
of  about  70/.,  in  respect  of  the  defence  of  an  action  by  one 
Kingston,  against  the  defendants.  In  that  action  Kingston 
had  claimed  compensation  for  wages  earned  in,  and  also  for 
a  wrongful  dismissal  from,  the  defendants'  service,  in  the 
capacity,  as  he  alleged,  of  accountant,  employed  at  the 
rate  of  21.  a  week  ;  whereas  they  contended  that  he  had 
been  engaged  only  as  a  clerk  at  1/.  a  week.  They  had 
paid  into  Court  the  amount  which  would  be  due  for  wages 
at  that  lower  rate,  and  denied  any  further  liability. 

One  of  the  now  plaintiffs,  Surtees,  had  the  conduct  of 
the  business,  and  had  prepared  briefs  for  the  defence, 
instructed  and  retained  counsel  in  the  usual  way.  The 
witnesses  briefed  for  the  defence  were  the  two  defendants, 
who  spoke  to  the  terms  of  the  retainer;  and  two  other 
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witnesses,  who  were  to  speak  as  to  the  nature  of  the  em- 
ployment, and  the  value  of  the  services. 

The  briefs,  containing  their  proofs,  however,  being  put 
in,  it  appeared  that  one  of  them  would  have  stated  that  he 
should  have  given  at  the  rate  of  70/.  or  80/.  a  year  for  such 
services  as  those  which  Kingston  had  rendered. 

On  the  day  of  trial  the  cause  was  entered  on  a  second 
count,  and  low  down  on  the  list,  but  through  other  causes 
going  off  it  was  called  on  suddenly,  and  neither  of  the  now 
plaintiffs,  nor  any  of  their  clerks,  were  in  Court. 

The  defendants  were  walking  in  the  outer  hall,  and  only 
heard  by  accident  that  their  cause  was  called  on.  They 
went  into  the  Court  at  once,  and  were  barely  in  time  to 
have  their  evidence  taken  in  what  they  termed  a  "  hurried 
way."  The  other  two  witnesses  were  not  in  Court,  but  it 
did  not  appear  that  they  were  called  outside,  and  Mr.  Serjt. 
Pigott,  the  defendants'  counsel  on  that  occasion,  was  now 
called  on  the  part  of  the  plaintiffs,  and  stated  that  he  had 
not  intended  to  call  them,  and  did  not  believe  it  would 
have  been  for  the  advantage  of  the  defendants  to  call  them. 
The  jury  had  found  a  verdict  in  favour  of  Kingston  for  25/. 
beyond  the  sum  paid  into  Court. 

Upon  this  evidence, 

Bramwell,  8.,  said,  although,  no  doubt,  it  was,  strictly 
speaking,  the  duty  of  the  plaintiffs,  the  attornies,  to  have 
been  present  in  Court  with  their  witnesses,  yet,  under  all 
the  circumstances,  their  absence  was  a  very  excusable  or 
venial  default,  and  at  any  rate  they  would  not  be  precluded 
from  recovering,  unless  the  jury  thought  their  absence  had 
not  only  caused  the  defendants  any  real  damage,  but  had 
made  the  whole  of  their  services  in  the  defence  utterly 
useless  and  of  no  value  at  all;  which  surely  could  not  be 
contended. 

Collier,  however,  went  to  the  jury,  contending  that  if 
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the  plaintiffs  had   been   in   Court   with    the    two   absent 
witnesses,  the  defendants  might  have  got  the  verdict. 

(There  had  been  an  order  to  refer  the  bill  to  taxation.) 

At  the  close  of  the  case, 

Bramwell,  B.  (to  the  jury). — The  plaintiffs  are  entitled 
to  recover  unless  it  appears  that  their  services  were  wholly 
useless  and  valueless.  Can  you  say  so,  after  the  evidence 
of  my  Brother  Pigott  ?  It  rather  appear*  that  the  evi- 
dence of  the  absent  witnesses  would  have  been  worse  than 
useless  to  the  defendants. 

No  doubt  it  was  the  duty  of  the  plaintiffs  to  have  been 
present  in  Court,  either  in  person  or  by  their  clerk,  to 
marshal  the  witnesses,  and  answer  the  questions  of  counsel. 
But  the  question  here  is,  what  was  the  real  consequence  of 
their  absence,  and  whether  it  made  all  their  services  value- 
less ?  If  not,  it  merelv  disentitled  them  to  the  costs  of 
that  day's  attendance,  to  be  disallowed  on  taxation.  In 
that  case  find  for  the  plaintiffs,  subject  of  course  to 
taxation. 

Verdict  for  the  plaintiffs. 


Court  of  Common  Pleas,  Guildhall,  coram  Erie,  C.  •/". 

TINDALL  v.  BASKETT. 
BASKETT  v.  TINDALL. 

XHESE  were  cross  actions  between  vendor  and  vendee 
of  a  ship. 

In  the  first  action,  by  the  vendor,  the  declaration  was 
tDhTogbta7nTngn  on  a  covenant  to  pay  2,470/.,  the  price  of  the  ship,  by 

a  classiBcation 

as  A  1,  which  had  been  obtained  by  trickery  on  the  part  of  an  agent  of  the  vendor : — Held, 
that  the  jury  must,  to  find  against  the  vendor,  believe  him  to  have  been  a  party  to  this  fraud. 
And  letters  from  the  agent  to  the  vendor  admitted  on  his  behalf  to  show  his  bona  fides.  The 
cross  actions  being  tried  together,  and  the  vendor's  called  on  first,  held  that,  on  a  covenant  to 
pay  money,  the  amount  claimed  being  admitted,  and  the  only  plea,  fraud,  defendant  was 
entitled  to  begin. 


Michaelmas 
Term. 

In  cross  ac- 
tions between 
vendor  and 
vendee  of  a 
ship,  the  ques- 
tion in  both 
being  fraud,  in 
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instalments,  of  which  150/.  had  been  paid  down,  and  the 
residue  was  to  be  paid  by  a  certain  day  elapsed,  or  when 
the  ship  should  sail,  whichever  should  first  happen. 

The  particulars,  however,  (the  ship  having  been  repu- 
diated and  resold),  claimed  only  a  balance  of  about  950/. 

Plea  :  fraud  and  covin. 

In  the  second  action  the  declaration  contained  two 
counts  for  false  representation.  The  first  count  set  forth 
that  the  defendant  Tindall,  knowing  that  his  ship  was  not 
in  such  a  condition  as  to  be  entitled,  according  to  the 
rules  of  Lloyd's,  to  be  entered  and  classified,  in  order  to 
deceive  the  plaintiff,  and  induce  him  to  become  the  pur- 
chaser, caused  it  to  be  falsely  and  fraudulently  represented 
to  the  said  society,  that  certain  repairs  required  by  them, 
in  accordance  with  their  rules,  to  be  done,  in  order  to 
entitle  the  ship  to  be  registered  and  classified,  had  been 
done,  and  thereby  falsely  and  fraudulently  procured  the 
said  society  to  register  and  classify  the  ship  under  the 
class  known  as  the  best  of  ships  of  the  second  description 
of  the  fiist  class,  and  entered  in  the  registry  book  as  A  1 
in  red,  for  seven  years,  and  represented  to  the  plaintiff  that 
the  ship  was  so  registered,  whereby  he  became  the  pur- 
chaser, &c. 

The  second  count  stated  that  the  defendant,  in  order  to 
induce  the  plaintiff  to  purchase  the  ship,  falsely  and  frau- 
dulently represented  to  the  plaintiff  that  the  ship  had 
undergone  a  certain  amount  of  repairs  then  required  by 
the  society,  and  by  their  surveyor,  in  order  to  entitle  the 
ship  to  be  classed  as  above  mentioned,  and  that  the  ship 
was  then  in  a  certain  state  and  condition,  fit  to  be  so 
classed  ;  relying  on  which  representation,  the  plaintiff 
purchased  the  ship,  whereas,  in  truth,  she  was  not  in  such 
state  and  condition,  and  had  not  undergone  such  repairs 
as  the  defendant  well  knew  her. 

Third  count,  on  a  warranty,  that  the  ship  had  received 
the  required  repairs. 
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Fourth  count,  for  money  had  and  received. 
Pleas :  1 .  Not  guilty,  and  never  indebted. 

2.  (To  the  two  first  counts.)  That  the  defendant  had 
not  such  knowledge  of  the  state  of  the  ship  as  alleged. 

3.  That  the  plaintiff  did  not  become  the  purchaser,  re- 
lying on  the  representation  as  alleged. 

4  &  6.  Denying  the  warranty  and  breach. 

Lush  and  Dowdeswell,  for  the  plaintiff,  in  the  first  ac- 
tion, Tindall,  the  vendor. 

Bovill  and  Garth  for  the  defendant  in  that  action,  Bas- 
kett,  the  purchaser ;  plaintiff  in  the  second  action. 

The  first  action  being  entered  first,  and  called  on, 

Bovill  suggested  that,  as  the  question  in  both  actions 
was  substantially  the  same,  they  should  be  tried  together, 
to  which 

Lush  assented,  and  the  jury  were  thereupon  sworn  in 
both  actions. 

Bovill  then  claimed  the  right  to  begin  in  the  first  action, 
in  which  he  was  for  the  defendant,  the  only  plea  being 
fraud,  and  the  burden  of  proof  upon  him. 

Lush  contended  that,  as  the  action  was  for  unliquidated 
damages,  and  the  amount  due  was  in  dispute,  he  was  en- 
titled to  begin. 

Bovill  thereupon  declared  that  he  admitted  the  amount 
claimed  in  the  particulars,  whereupon, 

Erle,  C.  J.,  ruled  that  he  should  begin. 

In  March,  1861,  Tindall,  who  occasionally  bought  and 
sold  ships  in  London,  had  the  ship  in  question  at  Leith, 
and  sent  one  Thomas,  as  his  agent  there,  to  superintend 
some  repairs,  with  a  view  to  obtaining  a  certificate  of 
classification  from  Lloyd's,  as  A  1,  of  the  second  class. 
For  that  purpose  it  was  necessary  to  have  the  ship  sur- 
veyed by  Lloyd's  surveyor  there,  and  she  was  so  surveyed, 
and  certain  repairs  directed  by  the  surveyor,  which  were  pro- 
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ceeded  with.     He  directed  that  the  ship  should  be  "  bung" 
(i.  e.  held  up,  so  as  to  show  the  state  of  her  bottom);  and 
re-trenailed    and  re-caulked.     Having  to  leave  Leith  for 
a   few  days,  while    the  repairs   were  going  on,  Thomas 
pressed  him  to  sign  the  necessary  report  before  he  left; 
promising  that  the  ship  should  be  u  hung"  as  directed,  and 
the   repairs   duly   executed.      The   surveyor  accordingly 
signed   the  report,  dated  on  the  30th  March,  which  was 
forthwith  sent  to  Lloyd's,  where  it  was  received  on  the 
2nd  April.     On  the  surveyor's  return,  he  found  the  ship 
tarred  inside  and  outside,  which  prevented  his  seeing  how 
far  the  required  repairs  had  been  done.     In  point  of  fact 
the  ship  was  re-trenailed  from  the  wales  to  the  bilge  (t.  e. 
to  the  water-line),  but  not  from  the  bilge  to  the  keel^-on  the 
bottom.     She  was  also  re-caulked  in  a  manner,  although, 
as  it  turned  out,  not  properly  and  effectually.     The  report 
stated  that  the  ship  was  well  repaired,  re-trenailed  and  re- 
caulked  from  wales  to  keel,  her  timbers  sound  and  good, 
her  bolts  firm,  and  her  condition  in  general  so  good  as  to 
entitle  her  to  be  classed  A  1,  of  the  second  class.     On  the 
2nd  April,  Lloyd's,  in  this  report,  granted  a  certificate  of 
such  a  classification.     On  the  5th  April,  Thomas  was  in 
London,  and  saw  Tindall,  the  owner,  who  had  been  ex- 
amined on  interrogatories,  in  answer  to  which,  being  asked 
whether  he  had  not  had  an  interview  with  Thomas,  and  if  so, 
what  had  passed  as  to  the  ship  and  the  repairs,  answered, 
that  he  had  not  had  any  such  interview ;  but  who  now  ad- 
mitted, on  cross-examination,  that  he  had  seen  Thomas 
then  on  the  subject,  and   that  Thomas  knew   the   ship 
would  be  sold.      He  avowed  that  he  had  designed  to  have 
the  ship  classed,  and  had  first  applied  to  Lloyd's,  in  London, 
to  send  down  a  surveyor  for  the  purpose,  but  was  told  the 
local  surveyor  must  be  employed,  and  the  letters  from 
Thomas  to  him  during  the  repairs,  contained  these  pas- 
sages on  the  subject : — 

"  Feb.  15,  1861. — I  think  it  will  make  you  a  good  ship 
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by  being  careful.  *  *  *  I  shall  have  to  put  some  Few 
planks  in  the  wales,  for  class,  as  I  believe  that  will  be 
all.  If  you  class  the  ship,  it  will  be  all  it  will  cost  to  you." 

"March  2, 1861. — We  had  the  surveyor  here  to-day,  and 
he  has  been  to  survey  the  ship.  We  shall  have  the  class 
we  want  for  her.  He  is  quite  satisfied  with  her  and  the 
work  we  are  doing  for  her,  and  has  not  ordered  anything  to 
her  more  than  what  I  told  you  I  thought  she  tranted,  t.  e. 
the  planks  in  the  wales.  •  *  *  The  timber  is  quite  sound. 
*  #  *  I  had  to  get  a  few  more  planks  for  the  wales/' 

There  was  no  other  letter  from  Thomas  produced  in 
the  period  between  this  and  the  20th  April,  during  which 
the  report  of  the  surveyor  was  sent  to  London  (on  the  2nd 
April),  and  the  certificate  of  classification  obtained,  and 
Thomas  himself  had  been  to  London,  and  seen  the  plain- 
tiff Tindall  about  the  ship.  On  his  return  to  Leith  he 
wrote  several  times,  thus : — 

"20th  April. — I  have  been  busy  getting  the  hold  cleared 
up,  to  pay  with  tar  before  we  put  water  in  the  hold.  We 
are  all  finished  now  but  paying  her,  and  the  caulking  i6  all 
done."  *  *  *  There  were  letters  from  the  captain  to  the 
plaintiff  Tindall  put  in,  in  one  of  which,  Feb.  13,  he  wrote: 
"  The  ship  shows  very  little  considering  her  age.  *  *  *  I 
think  there  will  be  no  difficulty  in  getting  her  a  class. 
Mr.  Thomas  intends  trying  it."  On  the  17th  March  the 
captain  wrote  to  Tindall  that  he  could  have  a  ship  fit  for 
any  trade,  after  the  repairs.  On  the  19th  April  he  wrote: 
"  The  ship  will  be  nearly  finished  to-morrow.  *  *  *  Mr. 
Thomas  says  she  is  sure  to  be  sold  on  her  arrival  in 
London." 

Tindall  was  not  himself  at  Leith. 

The  surveyor  at  Leith  stated  that  Thomas  had  applied 
to  him  for  his  report  (on  which  the  certificate  was  given), 
and  that  he  had  no  communication  with  Tindall.  The 
rules  of  Lloyd's  did  not  require  that  a  ship  should  be 
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"  hung,"  but  the  surveyor  had  directed  it  to  be  done,  the 
better  to  get  at  the  keel  and  do  the  caulking,  and  he  said 
it  might  be  done  sufficiently  for  the  purposes,  without  its 
being  completely  done.  It  appeared  from  the  evidence  of 
Innes,  the  shipwright  employed,  that  the  ship  was  to 
some  extent  hoisted  up  but  not  completely  "  hung,"  so  as 
to  have  every  part  of  her  bottom  raised  up  and  exposed. 
The  surveyor  did  not  know  the  ship  had  not  been  hung 
when  he  gave  his  report  He  declared,  however,  that  he 
had  the  ship  ripped  open  according  to  the  rules,  and  that 
Lloyd's  surveyor  in  London  ripped  her  up  more  than  the 
rules  required.  He  admitted,  that  had  he  known  what  he 
knew  now,  he  would  not  have  sent  such  a  report  as  he 
had  done. 

He  had  directed  what  he  deemed  necessary  to  be  done, 
and  thought  it  had  been  done,  from  what  Thomas  told 
him.  When  he  signed  the  report  (dated  30th  March,  and 
sent  next  day)  he  had  only  been  over  the  ship  once,  and 
the  repairs,  it  will  be  seen  from  the  letters,  lasted  until  the 
end  of  April.  He  had  been  over  the  ship  altogether  above  ' 
twenty  times  and  had  not  found  any  reason  to  retract  his 
report.  He  said  that  he  relied  on  Thomas  (whom  he  re- 
garded as  the  accredited  agent  of  Tindall),  and  that  Thomas 
had  "  broken  faith  with  him"  and  deceived  him  in  the 
matter.  (The  report  stated  that  the  ship  had  been  "  hung" 
and  re-trenailed,  and  re-caulked  throughout,  and  that  all 
the  timbers  were  sound,  &c.)  He  did  not  think  the  tarring 
was  unusual. 

The  repairs  were  finished  about  the  end  of  April  or 
beginning  of  May,  and  then  went  out  of  dry  dock  to  re- 
ceive a  cargo. 

In  June  the  ship  came  from  Leith  to  London  laden 
with  coals,  and  Tindall  advertised  her  for  sale,  and  got  one 
Forester  to  look  out  for  a  purchaser.  Through  him 
Baskett  was  introduced,  and  he,  having  looked  at  the 
ship  while  lying  loaded  in  dock,  but  not  having  gone  over 
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her  or  examined  her  on  the  18th  June,  entered  into  a  con- 
tract to  buy  her  for  2,470/.  "  with  all  her  faults,  and  in  her 
then  state  and  condition,0  the  vendor  to  metal  and  re- 
caulk  her  at  his  expense.  At  this  time  an  inventory  was 
handed  to  the  vendee,  in  which  the  ship  was  described  as 
classed  as  A  1,  red  (second  class),  and  lately  repaired  and 
re-trenailed ;  and  he  was  told  by  Tindall  that  she  had  been 
repaired  at  the  cost  of  800/.,  and  that  the  ship  was  classed 
as  above  mentioned.  As  to  the  expense  of  the  repairs,  the 
shipwright's  bill  only  came  to  600/.,  but  according  to  the 
evidence  of  the  vendor,  Tindall,  they  came  to  800/.  On 
the  20th  June  the  bill  of  sale  was  executed,  and  a  re- 
assignment by  way  of  mortgage  to  secure  the  purchase- 
money.  The  vendee  swore  he  had  not  gone  over  the  ship 
before  the  purchase,  and  bought  her  on  the  faith  of  the 
classification.  He  stated  that  he  had  bought  the  ship,  as 
the  vendor  was  aware,  for  the  conveyance  of  emigrants  to 
Port  Natal,  and  for  that  purpose  it  was  necessary  to  have 
the  certificate  of  the  Emigration  Commissioners,  who  re- 
quired a  report  from  Lloyd's  surveyor  that  the  ship  was 
sound  and  seaworthy.    There  was  evidence  that  Tindall 

mi 

and  Thomas  were  together  at  this  time,  looking  after  the 
ship,  and  that  the  latter  directed  it  to  be  felted,  with  a 
view  to  her  being  metalled, before  her  bottom  was  "scraped" 
in  the  usual  course,  and  it  was  suggested  that  this  was 
with  the  view  of  concealing  the  defects  in  the  caulking  and 
the  unsoundness  of  the  trenails  and  timbers  before  the 
surveyor  came.  Through  some  accident,  however,  this  was 
not  done,  but  on  the  26th  June,  Lloyd's  surveyor  began  to 
examine  the  ship,  and  found  her  so  unsound  that  they  not 
only  declared  her  disentitled  to  her  class,  but  doubted 
whether  she  could  be  made  so,  and  estimated  the  repairs 
required  for  that  purpose  at  from  1,600/. to  1,800/.  Lloyd's 
thereupon  gave  notice  to  withdraw  the  certificate  of  classi* 
fication,  but  consented  to  suspend  it  on  Tindall**  pledging 
himself  to  have  the  required  repairs  executed.     He  bad 
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since  resold  her  as  he  said  for  1,500/.  to  a  person  who 
had  advanced  him  1,200/.  just  before  he  bought  her,  and 
who  was  to  have  shared  the  profit  of  any  resale. 

Tindall  had  been  examined  upon  interrogatories  under 
an  order  of  Willes,  J.,  and  in  his  answers  denied  that  he 
was  informed  of  the  repairs  required  to  entitle  the  ship  to 
receive  the  class  she  had  acquired. 

Q.  Did  you  entrust  Thomas  with  the  carrying  out  of 
the  repairs,  and  give  him  directions  and  instructions  re- 
specting the  same  ? 

A.  I  did  not  entrust  him  with  the  carrying  out  of  the 
repairs.  I  may  have  given  him  some  directions  or  instruc- 
tions respecting  the  same,  but  I  do  not  remember.  The 
shipwrights  and  Lloyd's  surveyor  at  Leith  carried  out  the 
repairs. 

Q.  Had  you  any  personal  interview  with  Thomas  upon 
the  subject  of  the  said  repairs  or  classification ;  if  yes, 
state  when  and  whether  upon  any  such  interview  you  were 
informed  that  Lloyd's  surveyor  required  that  the  ship  should 
be  newly  trenailed  throughout,  &c,  and  to  be  hung,  &c. 

A.  I  had  no  such  interview. 

I nnes,  the  shipwright  at  Leith,  was  called  for  Baskett, 
and  stated  that  he  did  such  repairs  as  Thomas  ordered, 
and  he  ordered  none  which  the  surveyor  had  not  directed. 
It  appeared  that  Innes  acted  on  Thomas's  orders.  There 
were  no  letters  from  Innes  to  Tindall,  nor  from  Tindall  to 
him  before  the  work  was  done,  put  in,  but  only  after  it. 

Tindall  was  now  called,  and  stated  that  he  had  bought 
the  ship  in  March,  1860,  and  had  altogether,  including  re- 
pair*, expended  nearly  1,400/.  upon  her.  In  January,  1861, 
he  heard  that  she  had  received  damage  and  had  put  into 
Leith,  and  he  sent  down  Thomas  to  superintend  the  repairs 
and  see  what  was  necessary.  Thomas,  he  said,  was  a 
practical  shipwright  and  quite  competent.  He  denied 
speaking  to  Thomas  about  the  classing  of  the  ship  before 
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he  went  down,  but  he  admitted  that  early  in  April,  Thomas 
knew  it  was  to  be  sold,  and,  as  already  mentioned,  he 
admitted  that  about  the  5th  April,  the  surveyor's  report 
having  been  received  at  Lloyd's,  and  the  certificate  of 
classification  issued,  Thomas  was  in  London  and  saw  him, 
and  spoke  to  him  about  the  ship  and  the  repairs. 

He  had  not  been  himself  at  Leith.  (He  was  not  asked 
whether  he  had  never  spoken  to  Thomas  about  the  classi- 
fication at  that  time.)  He  produced  and  put  in  the  letters 
from  Thomas  and  the  captain  to  him  about  the  repairs, 
and  also  some  between  him  and  Innes,  the  shipwright  at 
Leith,  after  the  repairs.  But  he  denied  having  kept  copies 
of  his  letters  to  Thomas. 

Thomas  was  proved  to  have  been  lately  in  communica- 
tion with  Tindall,  and  to  have  been  in  Court  during  the 
trial,  but  he  was  not  called  on  his  behalf  (a). 

In  the  course  of  the  case  for  Baskett,  a  witness  was 
called,  who,  on  cross-examination,  stated  that  Baskett  had 
been  to  look  at  the  ship  before  the  20th  June,  the  date  of 
the  bill  of  sale,  whereupon 

Bovill,  in  re-examining,  proposed  to  ask  the  witness, 
with  a  view  to  contradict  him,  by  one  Ives,  whether  he 
had  not  said  to  Ives,  that  Baskett  had  not  been  to  see  the 
ship  before  the  20th  June. 

Lush  objected,  as  the  witness  was  not  adverse,  but 

Erle,  C.  J.,  thought  that  he  was (6),  and  allowed  the 
question. 

The  surveyor  at  Leith  being  examined  as  to  the  means 
by  which  Thomas  had  obtained  his  report, 

Lush  objected  that  Tindall,  the  principal,  could  not  be 
affected  by  the  fraud  of  Thomas,  his  agent,  unless  shown 
to  have  authorized  or  approved  of  it  (c). 

(a)  M'Kewtn  v.  Catching,    27  (r)  Sec    Udell  v.  At  her  ton,  30 

L.  J  ,  Ex  41.  L.  J  ,  Excb.  332,  where  the  Court 

(h)  G  ret  no  ugh  v.  Ealest  28  L.  J.  was  divided  on  this  point. 
ICO. 
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Bovill  urged  that  the  principal,  Tindall,  was,  in  his 
action,  now  seeking  to  enforce  the  contract  obtained  by 
the  means  of  Thomas's  agency. 

Erle,  C.  J.,  admitted  the  examination,  but  said  Tindall's 
complicity  must  be  shown. 

Bovill  also  put  in  letters  from  Tindall  to  Innes,  the 
shipwright,  as  to  the  amount  of  repairs. 

Lush,  in  proving  his  case,  claimed  to  put  in  letters  from 
Thomas  to  Tindall,  to  show  that  Tindall  had  given  direc- 
tions for  due  repairs,  and  supposed  that  his  directions  were 
being  followed  out. 

Erle,  C.  J.,  ruled  that,  as  the  question  would  be  as  to 
Tindall's  complicity  with  Thomas,  what  was  conveyed  to 
the  mind  of  Tindall  would  be  material  ;  and  therefore 
admitted  the  evidence. 

Bovill,  in  cross-examining  Tindall,  proposed  to  read  a 
paragraph  in  an  affidavit  of  his  in  answer  to  interrogatories, 
with  a  view  to  contradict  a  statement  he  had  now  made  on 
oath. 

Lush  claimed  that  the  whole  affidavit  should  be  read. 

Bovill  insisted  that  this  was  not  so  when  he  merely  pro- 
posed to  contradict. 

Erle,  C.  J. — The  principle  is,  that  so  much  shall  be 
read  as  may  be  necessary  to  make  the  question  and  answer 
fairly  intelligible. 

Bovill  then  read  one  of  the  interrogatories  and  the 
answer  (already  alluded  to),  and  cross-examined  upon  it 
to  contradict  the  witness.    And  so  of  another  interrogatory. 

At  the  close  of  the  case, 

Erle,  C.  J.  (to  the  jury). — The  question  in  both 
actions  is  substantially  the  same,  viz.,  whether  Tindall, 
the  principal,  was  guilty  of,  or  party  to,  any  fraud,  or 
fraudulent    representation  ?       The    only    representations 
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brought  home  to  him  appear  to  be  as  to  the  repairs, 
and  as  to  the  classification  of  the  ship.  As  to  the 
former,  repairs  to  the  amount  stated  were  executed ;  and 
the  ship  was  to  a  great  extent  re-trenailed  and  re-caulked. 
As  to  the  classification,  .in  point  of  fact  it  had  been  ob- 
tained :  and  the  question,  therefore,  appears  to  come  to 
this, — whether  Tindall,  the  principal,  was  privy  to  the 
means  by  which  Thomas  obtained  it  ? 

At  the  time  the  report  was  given,  on  the  faith  of  which 
the  certificate  was  obtained,  no  fraud  bad  actually  been 
committed,  however  it  may  have  been  contrived  by  Thomas. 
For  the  surveyor  knew  that  the  repairs  had  not  then  been 
done,  nor  the  ship  hung,  and  he  relied  on  the  promise  of 
Thomas  that  these  things  should  be  done.  If  Tindall  was 
an  accomplice  in  a  contrivance  by  Thomas  fraudulently  to 
get  the  report,  in  order  to  get  the  certificate,  find  for 
Baskett ;  if  not,  and  if  Tindall  was  not  a  party  to  any 
fraudulent  representation,  then  find  for  him. 

Verdict  for  Baskett  in  both  actions. 


Michaelmas 
Term. 

In  slander,  a 
transaction 
which  might 
explain  the 
words  used,  but 
of  which  the 
hearers  were 
not  aware,  and 
to  which  the 
defendant  did 
n  )t  expressly  re- 
fer, not  allowed 
to  be  provedi 


Guildhall,  coram  Byles,  J. 

MARTIN  v.  LOEI. 

SLANDER.    The  words  laid  were,  "  You  are  a  thief,  a 

rogue,  and  a  swindler." 

Plea :  not  guilty. 

Ribton  for  the  plaintiff. 

Henry  James  for  the  defendant. 

The  case  for  the  plaintiff  having  been  proved,  it  appeared 
that  the  words  laid  were  spoken  in  the  defendant's  shop, 
in  the  presence  of  several  persons. 
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Henry  James,  for  the  defendant,  proposed  to  show  that 
the  plaintiff  had  gone  into  a  shop  next  door  and  bought 
goods  which  he  had  not  paid  for,  and  then  resold  at  a 
lower  price;  and  that  the  defendant,  having  heard  of  this 
transaction,  in  the  plaintiff's  presence,  (but  not  in  the 
presence  of  those  who  heard  the  slander,)  afterwards  spoke 
to  the  plaintiff,  with  reference  thereto,  the  words  laid.  He 
proposed  to  elicit  this  from  the  defendant,  but 

Byles,  J.,  intimated  that  he  had  better  reserve  the 
matter  until  it  was  seen  whether  it  would  arise  out  of 
cross-examination ;  and 

Rib  ton,  for  the  plaintiff,  having  cross-examined  as  to  it, 

Henry  James,  in  re-examination,  was  allowed  to  ask 
the  defendant  about  it ;  but  when  he  proposed  to  call  the 
shopkeeper  in  order  to  prove  the  transaction,  with  a  view, 
not  to  justify  or  excuse  the  slander,  but  to  show  that  the 
words  were  not  meant  to  impute  an  indictable  offence,  but 
merely  an  unfair  transaction, — it  not  appearing  that  any 
of  the  hearers  of  the  slander  were  privy  to,  or  aware  of  it, 

Byles,  J.,  refused  to  allow  the  witness  to  be  called  (a) ; 
and  the  case  ended  in  a 

Verdict  for  plaintiff,  one  farthing. 

(a)  The  test  being,  not  what  the  be  so    under   the   general    issue, 

defendant  may   have    meant,    but  whether  as  ground  of  privilege  or 

what  the  hearert  must  have  under-  otherwise.     But  it  was  not  put  on 

stood.     It  would  have  been  other-  that  ground ;  and  temble,  it  could 

wise  bad  they  all  been  privy  to  the  not  be.     See  Daint  v.  Hartley,  1 8 

transaction,  or  been  present  when  L.  J.,  Ex.  81 ;    Burnett  v.   Alien, 

the  defendant  heard  of  it.     The  1  F.  &  F.  125. 
matter,  if  available  at  all,  could  only 
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1861. 

Coram  ByUt,  J. 
Michaeim*  OAKELEY  v.  OODDEEN  (a), 

in  an  action  on  ]?IRST  count  on  a  bill  drawn  by  Chard,  on  28th  Septem- 

a  bill  or  note,  J  *  r 

and  a  common   ber,  1858,  for  6,500/.,  twelve  months  after  date,  accepted 
special  pitas 'to  by  the  defendant  and  endorsed  to  R,  who  endorsed  to  the 

£?&««  piaintiff- 

theh  uTntiff  >f       Second  count  (added  by  amendment)  for  money  lent,— 

does  not  under-  claim,  6,700/. 
take  to  prove 

a  different  Pleas :  1.  (to  first  count),  that  before  the  bill  was  com- 

tramaction  on  , 

the  latter  pletely  made,  he,  at  Chard  s  request,  wrote  his  name  across 

defendant  is      a  b'ank  piece  of  paper  with  a  stamp,  and  gave  it  to  him 
entitled  to         w;th  authority  to  draw  a  bill  for  100/.,  whereas  he  drew  it 

begin.    And  J 

if  the  second       for  6,500/. 

count  is,  in  m 

fact,  for  the  Averment,  that  no  consideration  for  acceptance  or  en- 

consideration     j 
of  the  bill,         dorseraent. 

and  the  ques-         2.  Similar,  and  averring  notice  to  F.  and  the  plaintiff. 

tiiority  ofV*  3.  That  the  acceptance  was  obtained  by  the  fraud  and 

party  to  receive  covjn  0f  Chard,  the  drawer,  and  others  in  collusion  with 

the  money  and  '  ' 

give  the  bill         him. 
or  note,  on 

behalf  of  the  Averment  of  notice  to  the  plaintiff. 

defendant,  it 

is  in  effect  all         4.  That  the   bill,  after   drawing    and    acceptance,  was 

one  transaction 

and  one  ques-    altered  in  material  parts,  without  the  defendants  consent. 

tion.    Notice  to 

the  indorsee's         5.  (to  the  second  count),  never  indebted. 

agent  in  the 

transaction  is         M.    Chambers,    Macnamara,    and     Harrison,    for   the 

notice  to  the  .    .      .~. 

indorsee,  and  if  plaintlti. 

pects  a  fraud  Hawkins,  Coleridge,  Hastings,  and  I?idertcick,  for  the 

and  dops  not        j    r       i       *. 

ask  as  to  it,       defendant. 

knowh^hehad       The  particulars   of  demand,    dated    14th    May,    1861, 

sufficient  claimed   under  the  indebitatus  count  the  sum  of  5.000/. 

notice.  ' 

(a)  Reported  from  the  notes  of  Mr.  Inderwick. 


Oakeley 

V. 
OODDEKN. 
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lent  by  the  plaintiff  to  the  defendant,  on  or  about  the  28th         1861. 
September,  1858. 

[The  cause  had  been  tried  before  Erle,  C.  J.,  without 
the  common  count,  when  of  course  the  defendant  had 
begun.] 

Hawkins,  for  the  defendant,  claimed  the  right  to  begin, 
as  the  action  was  substantially  on  the  bill ;  and  the  second 
count  was  merely  added  for  the  purpose  of  gaining  the 
right  to  commence  by  means  of  a  colourable  claim. 

Byles,  J. — Does  the  plaintiff  intend  to  give  evidence  on 
the  second  count,  independent  of  the  bill? 

M.  Chambers. — Yes.  A  substantially  different  case. 
[But  he  did  not  deny  that  it  was  all  one  transaction.'] 

Hawkins  referred  to  the  claim  in  the  declaration  to  show 
that  the  claim  was  only  for  the  amount  of  the  bill  and 
interest. 

M.  Chambers. — The  plaintiff  claims  5,000/.  as  money 
lent,  apart  from  the  bill,  as  shown  by  the  particulars  of 
demand. 

Byles,  J. — Then  in  that  case  your  claim  would  have 
been  11,500/. 

M.  Chambers. — The  claim  is  merely  formal. 

Byles,  J. — I  cannot  allow  the  addition  of  the  indebita- 
tus count  to  alter  the  right  to  begin,  and  the  onus  of 
proof.     The  defendant  must  begin  (a). 

A  loan  of  5,000/.  with  a  premium  of  1,000/.,  and  interest 
at  10  per  cent.,  had  been  negotiated  by  Chard,  the  drawer, 
agent,  as  was  alleged,  for  the  defendant,  with  one  Roy,  as 
attorney  and  agent  of  the  plaintiff;  and  the  bill  given  for 
the  amount  as  part  of  the  same  transaction. 

It  was  admitted  that  5,000/.  had  been  advanced  by  the 
plaintiff  to  Chard ;  and  that,  as  regarded  the  plaintiff  him- 

(<j)  See  Smart  v.  Rayne,  6  C.  &  P.  721. 
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******        self,  personally,  there  was  no  knowledge  of  the  alleged 

Oakblet      fraud. 

OoitoEiir  ^nc*  tnere  was  no  evidence  of  the  alleged  alteration. 

The  case  for  the  defendant  was,  that  Roy  was  privy  to 

the  alleged  fraud. 

The  defendant's  case  being  closed,  Roy  was  called  for 
the  plaintiff. 

Hawkins  replied  on  the  whole  case  (a). 

Byles,  J.  (to  the  jury). — If  Chard  was  the  defendant's 
agent  to  receive  the  money  advanced  upon  the  occasion  id 
question,  there  is  the  same  issue  in  fact  on  the  count  for 
money  lent,  as  upon  the  bill  itself. 

No  doubt  5,000/.  was  handed  to  Chard  ;  and  if  he  was 
defendant's  agent  in  the  transaction,  then  defendant  is  liable 
on  the  bill. 

Therefore  I  suspect  that  the  second  count  on  the  money 
lent,  was  added  merely  to  get  the  right  to  begin. 

No  doubt  it  is  a  most  important  point  in  a  case  of  this 
kind  ;  for  it  is  a  great  disadvantage  to  a  plaintiff  to  have 
to  put  his  case  before  a  jury  already  prejudiced  perhaps  by 
the  case  for  the  defendant.  And  the  defendant  has  had  a 
very  great  advantage  in  beginning. 

Defendant  must  satisfy  you  that  there  was  fraud,  and 
that  his  attorney,  Roy,  (as  it  is  admitted  that  personally 
the  plaintiff  was  not  privy  to  the  fraud,)  had  notice  of  it. 

The  main  questions  Rt  you  to  consider  are : — Was  the 
bill  originally  affected  with  fraud,  and  never  authorized  or 
ratified  bv  the  defendant  ? 

Did  the  plaintiff  advance  valuable  consideration  ?  and 
was  5,000/.  lent  to  the  defendant? 

Had  Roy  notice  of  the  fraud  ? 

(a)  See.  as  to  tbe  right  to  begin  count  stated,  except  the  bcD*  de- 

ia  similar  cat**,  5werf  t.  R*««*.  6  firndaot  most  begin.  MUIsw.  OtieV, 

C\  &  P.  721.  where  pr  Ptirke.  R.  6C4  P.  72S:  Frith  r.  if  lifer*, 

if  there  is  bo  cv'dtace  oji  the  ac~  7  C  Jt  P.  44* 
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That  is,  did  he  either  know  it,  or  suspect  it,  and,  having 
means  of  knowing,  wilfully  shut  his  eyes  to  it  ? 

It  is  not  necessary  that  the  party  should  know  of  the 
specific  fraud,  or  know  all  the  circumstances  of  it  If  he 
suspected  a  fraud,  and  chose  not  to  ask,  lest  he  should 
know,  he  had  sufficient  notice  (a). 

Jury  discharged,  without  verdict. 

(a)  Raphael  v.  Bank  of  England,  17  C.  B.  161. 


1861. 


OoDDfeBN. 


Coram  Keating,  J. 

WILLIAMS  v.  WARD. 

ASSAULT  and  battery. 

Plea,  that  the  plaintiff  was  unlawfully  in  the  house  and 
premises  of  the  defendant  making  a  disturbance,  and  that 
the  defendant  desired  him  to  withdraw,  and  on  his  re- 
fusing, molliter  manus  imposuit,  &c. 

Replication:  1.  Taking  issue. 

2.  Excess. 

Rejoinder :  not  guilty.     Issue. 

Hawkins,  Seymour,  and  Gibbons,  for  the  plaintiff. 

Karslake  and  Keane  for  the  defendant. 

It  appeared  that  the  defendant  had  formerly  lived  with 
a  Miss  H.  and  she  had  illegitimate  children  by  him,  who 
were  in  his  custody.  The  plaintiff  had  gone  with  H.  to 
the  defendant's  house  with  the  object  of  her  seeing  them. 
She  rung  the  bell,  the  street  door  was  opened,  and  she 
went  in.  The  defendant  was  in  the  passage  and  allowed 
her  to  pass,  but,  according  to  the  plaintiff's  account,  rushed 
at  him  and  struck  him  with  his  clenched  fist  on  the  eye  so 
as  to  inflict  a  serious  injury. 

The  defendant  was  called  and  his  case  was,  that  the 


Michaelmas 
Term, 

Id  an  action  for 
assault  and 
battery,  the 
defendant 
justifying 
the  assault 
and  the 
battery  (in  de- 
fence of  pos- 
session), and 
plaintiff  reply- 
ing excess,  and 
proving  that 
the  defendant 
struck  him 
with  his 
clenched  fist, 
the  jury  find- 
ing for  the 
plaintiff,  da- 
mages forty 
shillings;  the 
Judge — the 
justification 
being  proved— 
certified  to 
deprive  him  of 
costs,  under 
C.  L.  P.  Act, 
1860,8.34. 
And  the  Judge 
taking  time  to 
consider  may 
certify  next  day. 
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1861. 


plaintiff  being  in  his  house,  and  refusing  to  leave  when  re- 
quested, he  forcibly  removed  him,  bat  did  not  strike  him. 

Keating,  J.  (to  the  jury). — Even  although  the  defendant 
had  invited  the  plaintiff  to  his  house,  yet  if  afterwards  he 
requested  the  plaintiff  to  withdraw  and  he  refused,  the 
plaintiff  might  lawfully  remove  him,  using  no  unnecessary 
violence.  And  the  question  therefore  is,  whether  he  did 
use  unnecessary  violence?     If  so,  find  for  the  plaintiff. 

Verdict  for  the  plaintiff,  damages,  forty  shillings. 

Keane,  for  the  defendant,  just  after  the  trial  applied  to 
the  learned  Judge,  under  the  Common  Law  Procedure  Act, 
1860,  s.  34,  to  certify,  in  order  to  deprive  the  plaintiff  of 
costs  (a),  "  that  the  action  was  not  brought  to  try  a  right 
(beside  the  mere  right  to  damages),  and  that  the  trespass 
or  grievance  was  not  wilful  and  malicious  (&),  and  that 
the  action  was  not  fit  to  be  brought"  (c). 

Keating,  J.,  took  time  to  consider  (d),  and  next  day, 
during  the  sitting,  certified. 


(a)  Lord  Denman'8  Act,  3  &  4 
Vict.  c.  24,  only  applying  where 
the  damages  are  less  than  forty 
■hillings,  so  that  the  plaintiff  would 
get  his  costs  without  certificate. 

(6)  The  jury  had  found  excess  of 
violence ;  and  of  course  a  blow  in  a 
certain  sense  must  be  always  wil- 
ful; hence  the  phrase  is  conjunc- 
tive "and  malicious;"  as  to  which 
tee  Goodatlv.  Entail,  2  C,  M.  &  R. 
249;  Foster  v.  Pointer,  8  M.  &  W. 
395 ;  Shcrtoin  v.  Swindull,  12  M.  & 
W.  783 ;  that  malice  implies  any  im- 
proper feeling,  e.g.,  excess  of  anger. 

(c)  These  are  the  words  used  in 
the  County  Court  Act,  9  &  10  Vict. 
c.  95,  s.  129,  (see  Hutch  v.  Lewis, 
Exch.  M.  T.  1861),  and  seem  to 
imply  an  action  in  which  there  could 


not  be  any  reasonable  ground  for  ex- 
pecting substantial  damages,  t.  e.,an 
action  "  frivolous  and  vexatious." 

(d)  The  words  of  the  enactment 
are,  **  shall  immediately  afterwards" 
certify,  &c.  But  in  legal  parlance 
that  may  mean,  at  the  same  sittings 
or  assizes,  all  being  as  one  day.  If 
the  word  "  immediately"  were  omit- 
ted, the  Judge  could  certify  even 
after  the  sittings  or  assizes.  Ben- 
nett v.  Thompson,  25  L.  J.,  Q.  B. 
378.  And  even  when  the  word  is 
"  forthwith,"  the  opposite  party 
making  no  objection  to  time  for 
consideration,  cannot  object  that 
the  certificate  is  after  trial.  Heden 
v.  The  Atlantic  Royal  Mail  Steam 
Navigation  Company,  29  L.  J.,  Q. 
B.  191. 
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1861. 

Coram  Keating,  J. 

PENNELL  AND  ANOTHER  V.   CORNISH.  Michaelmas 

Term. 

A.CTION  by  assignees  of  a  bankrupt  on  bills  of  ex-  A  defence,  by 
change  drawn  by  him  in  May,  1861,  and  accepted   by  the  charge,  arising 

defendant.  ahouldbe  w 

Plea:  that  by  an  order  of  adjudication  made  (not  say-  pleaded; and, if 

J  J  .  J     not,  it  is  doubt. 

ing  when  or  whether  after  action),  under  1  &  2  Vict.  c.  1 10,  ful  whether  a 
the  defendant  was  duly  discharged  from  the  said  causes  of  amend™ 
action. 

Replication :  that  the  defendant  was  not  discharged  as 
alleged.     Issue. 

Hony man  for  the  plaintiff. 

Keane  for  the  defendant. 

On  the  23rd  May  last  the  creditor  had  become  bank- 
rupt. On  the  27th  May  the  insolvent  was  arrested,  and 
on  the  same  day  petitioned  the  Court. 

On  the  15th  July  this  action  was  brought. 

On  the  31st  July  the  vesting  order  was  made,  i.  e ,  after 
action. 

Keane,  to  prove  the  plea,  put  in  the  adjudication  and 
the  schedules,  and  identified  the  bill  declared  on,  with  one 
included  in  the  schedule,  and  then  proposed  to  put  in  an 
office  copy  of  an  affidavit  in  the  Insolvent  Court,  in  which 
the  deponent  stated  that  he  had  on  a  certain  day  duly 
served  a  copy  of  the  notice  by  posting  the  same  to  the 
creditors. 

Honyman  objected,  and 

Keating,  J  ,  doubted  whether  it  could  be  admitted  as 
evidence  of  the  fact  of  service  of  the  notice. 

Keane  thereupon  withdrew  it,  and  recalled  the  bankrupt, 
who  stated  that  when  he  became  bankrupt  he  had  left  his 
house  not  entirely,  but  from  time  to  time  returning,  not 
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1861. 

Pennell  . 
and  Another 
o. 
Cornish. 


finally  leaving  until  September  last  He  could  not  say 
that  he  had  received  the  notice,  but  would  not  swear  that 
he  had  not  heard  of  it,  and  admitted  that  he  had  heard  of 
the  insolvency. 

Keane  then  contended  that  his  proof  bad  gone  far 
enough,  that  the  order  was  primA  facie  sufficient,  and  that 
in  the  proceedings  there  was  some  evidence  of  notice, 
which  it  was  for  the  plaintiff  to  get  rid  of. 

Honyman  contended  that  there  was  no  proof  of  notice. 

Keating,  J. — If  it  is  necessary  for  the  defendant  to 
prove  notice,  I  do  not  think  it  is  proved.  If  it  is  necessary 
for  the  plaintiff  to  disprove  it,  I  don't  think  it  is  dis- 
proved. But  if  it  is  to  be  pressed,  it  is  a  question  of  fact 
for  the  jury. 

Honyman  contended  that,  as  the  plea  did  not  state  that 
the  discharge  was  after  action,  it  must  be  taken  on  the 
record  to  have  been  before:  Common  Law  Procedure 
Act,  1852,  s.  68  :  and  therefore  the  plea  was  disproved. 

Keane  applied  to  amend,  as  it  was  a  mere  pleader's 
blunder. 

Honyman  objected,  that  there  ought  to  be  no  amend- 
ment, because,  by  Pleading  Rule  22,  H.  T.  1853,  if  the 
discharge  had  been  truly  stated,  the  plaintiff  might  have 
discontinued  without  costs  (a). 

Keane. — The  plaintiff  could  not  have  been  misled,  for 
he  knew  of  the  insolvency. 

Keating,  J.,  would  not  amend,  and  his  impression  was 
in  favour  of  the  plaintiff,  but  offered  to  reserve  the  main 
question;  and  the  amendment,  as  incident  thereto,  which 
was  agreed  to,  and  so,  subject  to  this, 

Verdict  for  plaintiff. 

(a)   Vide  Bello  v.  Ionides,  post,  p.  677,  where  a  similar  point  arose. 
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1861. 

Coram  Erie,  C.  J. 

FOLEY    AND   ANOTHER    V.   TABOR.  Michaelmas 

Term. 

DECLARATION  on  a  marine  policy,  dated  24th  Sep-  As  a  policy  on 
tember,  1859,  on  ship,  Storm  Queen,  seaworthy,  &c ,  at  avoided,  by 
and  from  London  to  the  Cape,  while  there,  and  thence  to  nessTauied" 
Kurrachee,  for  4,250/.  on  ship,  valued  at  7,000/.,  under-  eithf  b7 

*  overloading 

written  by  the  defendant  for  150/.,  at  505.  per  cent.  or  bad  stow- 

age, tending 
Averment  of  partial  loss,  of  50  per  cent,  repaired  ;  and  to  increase 

afterwards  of  total  loss.  difficukyof* 

r\  .  j  x    ±  ±  j  navigation,  and 

Common  money  counts,  and  on  account  stated.  go  t0  enhance 

Pleas  :  1 .  That  ship  in   policy  mentioned  was  at  the  premium— the 
commencement  of  the  risk,  and  time  of  setting  sail,  unsea-  notmeinion- 

7  °  '  mg  the  na- 

WOrthy.  ture  of  the 

cargo — if  the 

2.  Policy  procured  by  fraud  (afterwards  withdrawn).       proportion  of 

dead  weight  in 

3.  That,  at  the  time  of  the  contract  mentioned,  certain  itmwMeadto 
material  facts,  which  ought  to  have  been  communicated  to  J!iy  teTuchm 
the  defendant,  were  wrongfully  concealed  from  defendant,  ^5)°"^™"^" 
who,  by  such  concealment,  was  induced  to  subscribe  the  policy.  But  it 

will  not  be  so 
policy.  if  the  under- 

writer  knew  or 

4.  As  to  75/.  (the  defendant's  share  of  the  partial  loss  had  reason  to 
at 50  per  cent.)  parcel  of  the  money  claimed  by  the  common  ^cargo  *' 
counts,  that  the  said  sum  of  75/.  was  claimed  by  plaintiffs  would  include 

*    *  some  propor- 

as  money  payable  to  them  under  and  by  virtue  of  the  tion  of  dead 
policy  mentioned  in  the  first  count  and  not  otherwise,  and  ^gent  of  the 
that  except  by  virtue  of  such  policy  plaintiffs  not  entitled  j*8U"d»  *ncn 
to  75/.  or  any  part  thereof,  and  that  at  the  time  of  the  *h*  insurance, 

,        .  .  loi        i  •  •  mi       did  nof  know 

commencement  of  the  risk,  and  of  the  snip  setting  sail,  she  what  propor- 

.1  tion.     In  such 

was  unseaworthy.  a  ctae>  know. 

6.  As  to  the  76/.,  similar  averment  identifying  it  with  ^.C^rom," 

the  particular 
underwriter  may  be  material,  but  not  the  knowledge  or  ignorance  of  subsequent  underwriters 
of  a  different  policy  (even  although  the  actions  on  both  policies  are  consolidated);  and  quare, 
as  to  previous  underwriters  of  the  same  or  another  policy.  In  such  an  action,  with  common 
couuts,  the  pleas  being  concealment  and  unseaworthiness,  applied  by  proper  averments  to 
those  counts,  the  plaintiff  is  entitled  to  begin. 
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1861.        the  claim  on  the  policy,  and  that  material  facts  were  con- 
tT'-^       cealed  from  defendant,  by  which  he  was  induced  to  sob- 

FOLEY  J 

and  Another     scribe  the  policy. 

6.  As  to  75/.,  similar  identifying  averment,  and  that 
policy  was  procured  by  fraud  (withdrawn). 

7.  As  to  3/.  15*.,  further  part  of  the  sum  claimed  by  the 
money  counts,  payment  into  Court 

Replication:  joining  issue  on  all  the  pleas  except  the 
seventh,  and  as  to  the  seventh,  accepting  the  money  in 
satisfaction. 

These  two  sums  of  75/.  and  3/.  15*.,  were  the  only  sums 
claimed  by  the  particulars. 

The  second  and  sixth  pleas  were  afterwards  withdrawn. 

Bovill  (Honyman  and  F.  M.  White  with  him),  for  the 

defendant,  claimed  the  right  to  begin. 

Lush  (Cleasby  and  Wat  kin  Williams  with  him),  for  the 
plaintiffs,  objected. — The  claim  is  for  unliquidated  damages. 
He  cited  Mercer  v.  Whall  (a). 

Bovill  offered  to  admit  that  if  the  plaintiffs  were  entitled 
to  recover  anything  beyond  the  total  loss,  the  amount  they 
were  entitled  to  was  the  amount  claimed  by  the  parti- 
culars (b). 

Lush  declined  to  accept  the  admission. 

Erle,  C.  J.,  decided  that  the  plaintiffs  should  begin, 
the  damages  being  unliquidated  (c). 

The  present  policy  was  originally  effected  on  24th  Sep- 


(a)  5  Q.  B.  4*7. 

(6)  See  Luckie  v.  BuMy,  13  C. 
B.  864,  which  decides  that  iu  every 
case  where  there  is  a  claim  for  an 
average  loss,  it  is  a  claim  for  un- 
liquidated damages,  even  where 
there  has  been  an  adjustment.  But 
see  also  Irving  v.  Manning,  6  C. 
B.  391,  that  a  contract  of  insur- 


ance may  be  liquidated,  if  the 
value  is  ascertained.  In  an  action 
on  a  lift  policy,  the  only  pleas 
being  fraud,  or  false  representa- 
tion, the  plaintiff  is  entitled  to 
begin;  Geach  v.  IngaU,  14  M.  & 
W.  95. 

(r)  See  Batkett  r.  Tindail,  ante, 
p.  644,  where  the  sum  was  fixed. 
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tember,  1859  (a),  by  one  Aikrnan,  of  the  firm  of  Foley  and 
Aikraan  (the  plaintiffs),  brokers,  on  behalf  of  the  owner, 
one  Law.  Previously  to  the  policy,  Foley  had  chartered 
the  ship  for  "lawful  merchandize  "  to  one  Gull,  to  the 
Cape  and  Kurrachee,  the  charter  containing  a  clause  that 
she  should  not  carry  beyond  her  registered  tonnage,  of  iron. 
The  registered  tonnage  was  1,022  tons.  The  ship  was 
strongly  built,  only  two  years  old,  A  1  class,  and  admitted 
to  have  been  sound  and  seaworthy  at  the  time  of  the 
charter  and  of  the  original  insurance. 

On  the  24th  September,  1859,  the  policy  was  originally 
underwritten  by  one  Hislop  and  several  others,  including 
one  Hooper,  on  behalf  of  and  for  the  defendant,  who  sub- 
sequently subscribed  again ;  and  also  in   October,  sub- 
scribed another  policy   for   1,500/.  (a).      The  co-plaintiff, 
Aikrnan,  swore  that  when  he  effected  the  policy  he  did  not 
know  of  the  clause  in  the  charter  as  to  a  cargo  of  iron. 
He  knew  the  ship  was  to  carry  iron,  but  he  did  not  know 
the  weight  or  quantity :  and  his  partner,  the  co-plaintiff, 
Foley,  who  had  to  do  with  the  charter,  had  nothing  to  do 
with  the  policy.     It  was  generally  known  at  that  time 
among  underwriters,  that  as  railways  were  being  made  in 
India,  ships  to  Kurrachee  usually  carried  out  iron.     Nor 
was  there  any  objection  to  iron  properly  stowed,  i.  e.,  so 
loosely,  and  with  such  a  proportion  of  lighter  goods  occu- 
pying larger  space,  as  that  the  average  should  approach 
the  standard  of  good  stowage,  forty  cubic  feet  of  measure- 
ment  to  every  ton  of  weight.     Although  there  were  1,107 
tons  of  iron,  only  800  tons  were  strictly  speaking  dead 
weight,  i.  e.y  iron  in  bars,  the  rest   being  railway  plant 


(a)  There  bad  been  a  subsequent 
policy  in  October,  on  which,  as  on 
the  present,  various  actions  had 
been  brought,  all  consolidated  by 
an  order  that  the  others  should 
abide  the  event  of  the  present  ac- 
tion.   That  such  if  the  effect  of  the 


1861. 


Foley 

and  Another 

v. 

Tabor. 


usual  consolidation  order,  vide  Syert 
v.  Pickersgill, 27  L.  J.,  Ex.  5 ;  Lewis 
v.  Banks,  27  L.  J.,  C.  P.  247.  And 
as  to  the  result  in  regard  to  admissi- 
bility of  evidence,  not  relevant  to 
the  action  tried,  vide  the  ruling  of 
the  Lord  Chief  Justice,  post. 
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1861.        (wheels  and  the  like),  not  solid  in  construction*      And 

_  there  was  a  book  kept  at  Lloyd's,  accessible  to  under* 

and  Another    writers,  in  which  the  cargoes  of  insured  ships  were  entered. 

Ta»oa.       Aikman,  the  co-plaintiff,  said  he  had  told  the  underwriters 

that  the  ship  would  take  a  " general" cargo.    He  admitted 

that  he  had  not  mentioned  the  iron,  and  he  was  not  asked 

about  it. 

The  ordinary  rate  of  premiums  for  Kurrachee  was  40*. 
per  cent. ;  and  cargoes  even  of  iron  had  been  insured  at 
even  lower  rates,  direct  to  Kurrachee. 

But  Aikman  admitted  that  had  it  been  known  that  the 
ship  was  to  carry  as  much  as  1,000  tons  of  iron,  he  should 
have  found  a  difficulty  in  effecting  an  insurance  on  the 
ship  at  less  than  80s.  per  cent.  He  stated,  however,  that 
he  conceived  the  rate  at  which  the  policy  was  effected,  viz., 
50s.  per  cent,  was  estimated  with  reference  to  some  in- 
crease of  risk,  as  the  ordinary  rate  was  40*.;  the  rates 
even  for  iron  varying  from  40*.  to  80*.  The  policy  was 
expressed  to  be  upon  any  kind  of  goods,  and  on  the  ship. 

The  policy  having  been  effected,  the  ship  proceeded  to 
load,  and  on  the  19th  October  another  policy  for  1,500/. 
•  was  underwritten  by  other  underwriters,  not  including  the 
defendant.  [It  had  been  ordered  by  consent  that  all 
actions  on  this  and  the  other  policy  should  abide  the 
event  of  this  action  :  vide  ante,  p.  655,  n.  (a).] 

On  the  13th  November  the  ship  sailed,  and  on  the  15th 
November  the  first  return  of  the  nature  of  her  cargo  was 
made  to  Lloyd's.  Next  day,  on  the  16th  November, 
several  of  the  first  underwriters,  not  includtug  the  de- 
fendant, nor  Hislop,  whose  name  was  at  the  head, 
declared  off  and  returned  their  premiums  (a). 

(a)  That  a  party  must  repudiate  trine    applies   to    concealment  in 

a  contract  for  fraud,  when  first  he  cases  of  insurance,  see  HuskII  v. 

knows  of  it,  see  Selway  v.  Fogg,  5  Thornton,  29  L.  J.,  Ex.  9. 
M.  &  W.  83.     And  that  this  doc- 
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On  the  14th  November,  the  defendant  underwrote  the 
first  policy.  There  was  evidence  that  when  the  ship  was 
laden,  and  before  she  set  sail,  she  was  too  deep  in  the 
water  ;  and  there  was  a  contest  of  evidence  as  to  whether 
her  free-board,  i.  e.,  her  depth  above  water,  was,  as  it  ought 
to  have  been,  5  ft.  6  in.,  or,  as  on  the  part  of  defendant  it 
was  sworn  to  have  been,  3  ft.  6  in.  There  was  evidence 
that  ships  of  her  class  took  50  per  cent,  more  dead  weight 
than  the  registered  tonnage;  and  she  loaded  1,100  tons  of 
iron  (of  which  at  least  800  or  900  tons  were  dead  weight), 
and  above  800  tons  of  general  measurement  cargo,  packed 
above  the  iron,  and  to  be  discharged  at  the  Cape.  With 
respect  to  the  stowage  of  the  iron,  the  two  stevedores  who 
stowed  it  were  called,  one  for  the  plaintiffs,  the  other  for 
the  defendant,  and  both  stated  that  it  had  been  well-stowed. 
Nor  was  any  person  skilled  in  stowage  called  on  the  part 
of  the  defendant  to  prove  that  it  was  i7/-stowed. 

There  was  a  great  contest  of  evidence  of  surveyors,  both 
as  to  whether  the  ship  was  overloaded  and  ill-stowed. 
But  no  complaint  had  been  made  to  the  brokers  or  owners 
before  she  sailed,  that  she  was  either  overloaded  or  ill- 
stowed,  though  there  was  evidence  that  it  was  usual  to 
make  such  complaint  if  any  ground  for  it  was  observed. 

It  was  proved,  however,  that  it  was  very  material,  with 
regard  to  the  navigation  of  the  vessel,  in  what  manner 
iron  or  other  heavy  weight  was  stowed,  and  that  bad 
stowage  of  it  would  tend  to  make  the  vessel  pitch,  roll, 
and  strain.  The  log  was  produced  to  prove  that  during 
the  voyage  to  the  Cape,  even  while  the  weather  was  not 
foul,  the  ship  did  pitch,  roll,  and  sail  heavily.  On  reach- 
ing the  Cape  in  February,  some  rough  weather  ensued, 
and  the  ship  struck  upon  a  rock  before  she  got  safely  into 
port.  When  there,  the  800  tons  of  general  cargo  being 
discharged,  there  was  a  claim  by  the  owners  of  the  general 
cargo  against  the  owners  of  the  ship  for  damage,  and  the 
ship  was  surveyed  several  times  by  surveyors  of  the  under- 
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writers,  and  their  reports  were  put  in.  It  did  not  appear 
that  any  part  of  the  iron  had  "  started  "  or  "  shifted,"  save 
about  50  tons ;  and  it  did  not  appear  that  this  had  any- 
thing to  do  with  the  loss  of  the  ship. 

The  first  report  of  the  surveyors  stated  that  though  the 
water  had  come  in  through  the  hatch  way,  and  the  cargo  had 
been  damaged,  they  were  unable  to  discover  any  serious 
injury  to  the  ship,  and  that  there  had  been  no  straining  of 
the  hull,  but  only  at  the  masts,  which,  it  was  suggested, 
was  caused  by  the  rolling  of  the  vessel ;  though  on  the 
part  of  the  defendant  it  was  urged  that  the  rolling  was  the 
result  of  bad  stowage  or  overloading. 

The  surveyors,  however,  proceeded  to  say  that  having 
considered  "  the  dangerous  way  m  which  the  ship  was 
loaded,"  some  hundred  tons  of  the  iron  should  be  taken 
out  and  re-stowed,  which  was  done. 

A  second  report  stated  that  though  some  sheets  of 
copper  required  repair,  there  were  no  symptoms  of  strain 
on  the  hull,  and  that  the  seams  were  all  close  and  firm ; 
that  there  was  only  some  strain  about  the  hatchway ;  and 
a  diver  declared  that  the  bottom  was  not  strained. 

On  the  1st  May,  the  void  created  by  the  discharge  of 
the  800  tons  having  been  filled  by  200  tons  of  deal,  and  the 
re-stowing  of  some  hundreds  of  tons  of  iron  in  a  looser 
manner,  the  surveyors  reported  that  the  ship  was  "in  nfit 
state  to  prosecute  her  voyage."  She  accordingly  sailed ; 
but  in  a  few  days,  the  weather  not  being  rough,  began  to 
leak,  the  water  rose  rapidly,  the  crew  had  to  leave  her,  and 
she  soon  after  sank.  The  surveyors  being  now  examined, 
stated  that  when  the  vessel  sailed  there  had  been,  by 
reason  of  overloading,  a  "severe  straining  of  the  entire 
fabric  of  the  ship,"  and  that  she  was  not  in  a  fit  state  to 
sail  on  her  voyage.  [To  account  for  the  variance  between 
this  evidence  and  their  reports,  it  was  suggested  that  the 
reports  had  mainly  reference,  not  to  the  ship,  but  to  the 
cargo.} 
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Hislop,  whose  name  was  the  firsi  underwritten,  and  who  1861. 

had  not  declared  off,  was  not  called  to  show  any  misrepre-  Foley 

sentation  or  concealment  as  regarded  him.     And  Tabor.  «**  Another 

the  present  defendant,  had  subscribed  the  second  policy  Tabor. 
in  October,  after  subscribing  the  first,  and  had  not  dis- 
claimed either  of  them. 

Hooper,  who  had  subscribed  on  behalf  of  Tabor,  was 
prevented  by  illness  from  being  called ;  but  neither  he 
nor  Tabor,  the  defendant,  had  disclaimed,  nor  ever,  till 
now,  set  up  that  they  had  been  deceived. 

In  the  course  of  the  case  for  the  plaintiffs,  a  witness 
being  asked  whether  other  ships,  about  the  same  period, 
were  taking  iron, 

Bovill  objected,  that  what  other  ships  were  taking  was 
irrelevant;  but 

Erle,  C.  J. — It  may  be  material,  as  showing  what  was 
usual  in  loading  ships. 

A  witness  was  called  to  prove  that  the  defendant  had 
underwritten  a  subsequent  policy  on  the  portion  of  the 
cargo  destined  for  Kurrachee. 

Bovill  objected  to  the  evidence  as  irrelevant;  but 

Erle,  C.  J.,  held  it  relevant  to  the  issue  upon  the  plea 
of  concealment. 

In  the  course  of  the  case  for  the  defendant,  one  Barker, 
who  had  underwritten  the  second  policy  in  October,  was 
called,  and  asked  whether  the  rate  of  premium  for  iron 
was  then  greater  than  for  general  cargo  ? 

Lush  objected ;  but 

Erle,  C.  J.,  admitted  the  question,  the  co-plaintiff, 
Aikman,  having  been  examined  on  the  subject. 

The  witness  was  then  asked,  whether  there  would  be  a 
difficulty  in  insuring  the  ship  with  liberty  to  carry  iron  for 
less  than  80s.  per  cent.  ? 

VOL.  II.  Y  Y  f.f. 
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Lush  again  objected  ;  but 

Erle,  C.  J.,  allowed  the  question. 

The  witness  was  asked,  whether  the  rates  of  insurance 
were  not  rising,  and  whether  80*.  was  not  the  current  rate 
for  ships  mainly  loaded  with  iron  ? 

Lush  objected ;  but 

Erlb,  C.  J.,  held  the  question  admissible,  and  it  was 
answered  in  the  affirmative. 

The  witness  was  asked,  whether  60*.  was  the  current 
rate  of  premium  for  ships  so  laden  ? 

Lush  again  objected ;  but 

Erle,  C.  J.,  allowed  the  question,  and  the  witness 
answered  it  in  the  negative. 

The  witness  having  stated  that  he  thought  the  co- 
plaintiff,  Aikman,  had  offered  him  this  risk, — it  was 
asked,  did  you  know  whether  the  ship  was  going  to 
Kurrachee  ? 

Lush  objected,  that  as  the  question  related  to  a  different 
and  subsequent  policy,  it  could  not  be  asked,  as  it  must  be 
irrelevant. 

Bovill  contended  that  as  the  actions  in  both  policies 
were  consolidated,  the  question  was  admissible  ;  but 

Erle,  C.  J. — The  actions  are  consolidated  thus  :  that 
the  others  are  to  abide  the  event  of  this  action  (a),  i.  e.  an 
action  on  the  former  policy.     The  question  is  inadmissible. 

Another  of  the  underwriters  on  the  policy  sued  upon  in 
the  present  action,  being  called  on  the  part  of  the  de- 
fendant, was  asked  as  to  what  representation  was  made 
to  him. 

Lush  objected ;  but 

Erle,  C.  J.,  allowed  the  question. 
[The  witness,  however,  admitted  that  he  had  made  no 
inquiries  as    to   the  cargo  ;    and   there   was    no   positive 

(a)    Vide  ante,  p.  665. 
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evidence  that  the  first  underwriters!  in  particular  the 
defendant,  did  not  know  that  the  ship  was  taking  iron ; 
while,  on  the  other  hand,  the  plaintiff,  who  effected  the 
policy,  while  he  could  not  say  that  he  told  them  so,  swore 
that  he  did  not  at  tire  time  he  did  it  know  of  the  terms  of 
the  charter,  or  the  weight  of  iron  to  be  carried.  Nor  was 
there  any  evidence  that  he  knew  of  the  quantity  or  weight 
of  iron  which  was  to  be  carried  ;  but  he  was  told  it  was  to 
be  a  general  cargo.] 

He  was  then  asked  (having  stated  that  he  knew  of  a 
charter,  but  had  not  asked  its  terms),  whether  he  was  told 
that  the  ship  was  to  be  at  liberty  to  carry  iron  to  the 
amount  of  its  registered  tonnage. 

Lush  objected  ;  and  the  question  was  withdrawn. 
At  the  close  of  the  evidence, 

Honyman,  in  summing  up  for  the  defendants,  relied  on 
both  the  grounds  of  defence — unseaworthiness  and  con- 
cealment. 

Lush,  in  reply,  contended,  as  to  the  first,  that  the  sole 
question  was,  whether  the  ship  was  seaworthy  with  refer- 
ence to  her  own  safety,  not  as  to  the  safety  of  the  cargo. 
And  as  to  the  second  ground  of  defence,  concealment,  he 
contended  that  the  insured  was  not  bound  to  communicate 
to  the  underwriter,  unasked,  any  fact,  touching  either  ship 
or  cargo,  occurring  before  the  risk  commenced,  even 
although  it  affected  seaworthiness  or  rate  of  premium ; 
for  as  to  seaworthiness,  there  was  an  implied  warranty 
without  inquiry,  from  the  opening  of  the  risk ;  and  as  to 
other  matters,  it  was  for  the  underwriter  to  inquire. 

Erlb,  C.  J.  (to  the  jury). — There  are  two  defences 
relied  on — unseaworthiness  and  concealment. 

As  to  the  first,  the  assured  warrants  that  the  ship  is  sea- 
worthy ;  and  seaworthiness  is  a  word  of  which  the  import 
varies  with  the  place,  the  voyage,  the  class  of  ship,  or  even 
the  nature  of  the  cargo.     In  this  case,  the  unseaworthiness 
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1861.        relied  on  had  reference  to  the  cargo,  and   is  rested  on 
V^N*^/      two  grounds, — that  the  ship  was  overloaded,  and  that  the 

FOLEY 

and  Another  cargo  was  badly  stowed.  And  you  are  to  take  this  as  the 
Tabor.  1*w  on  the  subject, — that  a  ship  will  be  onseaworthy  if 
the  risk  is  materially  increased  by  reason  of  difficulty  in 
navigating  the  ship,  caused  either  by  overloading  or  by 
bad  stowage  of  the  cargo.  There  is  a  conflict  of  evidence 
on  both  points,  which  it  is  for  you  to  consider. 

It  is  not  necessary  for  the  insurer  to  make  out  that  the 
loss  was  caused  by  the  unseaworthiness  relied  upon.  The 
question  depends  upon  the  state  of  the  ship  at  the  time 
when  she  sailed  upon  her  voyage.  All  that  happened  after- 
wards is  important  only  with  regard  to  the  retrospective 
light  it  may  throw  on  the  state  of  the  vessel  at  that  time. 
Was  she  unseaworthy  by  reason  of  her  being  either  over- 
loaded or  badly  stowed  ?     If  so,  find  for  the  defendant. 

Secondly,  as  to  concealment.  This  ground  of  defence  is, 
that  a  material  fact  known  to  the  assured  was  concealed 
from  the  underwriter.  The  contract  of  insurance  is  one 
which  requires  the  most  perfect  good  faith  on  the  part  of 
the  assured.  And  the  general  rule  of  law,  as  applied 
to  this  case  is,  did  the  assured  neglect  to  communicate  to 
the  assurer  any  fact  known  to  the  assured,  and  not  known 
to  the  insurer,  material  for  his  guidance,  in  respect  of  the 
premium  to  be  demanded  ?  Both  parts  of  the  question 
must  be  answered.  The  material  fact  must  have  been 
known  to  the  assured,  and  unknown  to  the  insurer.  As  to 
the  latter  point,  actual  knowledge  is  not  essential  if  the 
insurer  knew  he  had  the  means  of  knowing  the  fact,  and 
it  was  within  his  knowledge.  If,  for  example,  he  knew 
that  he  could  learn  the  exact  cargo  at  Lloyd'i,  and 
chose  not  to  ascertain  it,  knowing  or  believing  it  would 
include    iron,    it   was    within   his    knowledge  (a).      The 

(<*)  Tn  an  action  on  a  policy  of  the  underwriter,  without  proof  of 
insurance,  Lloyd's  Shipping  List  his  having  seen  it,  and  to  be  prim! 
was  held  to  be  admissible  against      facie  evidence  of  the  time  of  smiling. 
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material  fact  must  have  been  known  to  one  party  and 
not  within  the  knowledge  of  the  other.  In  this  case, 
the  material  Fact  alleged  to  have  been  concealed  was  the 
charter  under  which  the  ship  was  to  carry  iron  to  a  weight 
not  exceeding  her  registered  tonnage,  i.  e.,  above  1,000  tons. 
First,  was  it  material  ?  As  it  is  admitted  that  the  premium 
would  have  been  80s.  instead  of  50$.,  if  that  fact  had  been 
known,  it  must  have  been  material,  within  the  rule  of  law 
I  have  laid  down.  Next,  did  the  assured  know  of  it?  If 
the  co-plaintiff,  Aikman,  knew  of  it,  they  did  know  it. 
Then,  did  the  defendant  know  of  it,  or  might  he  have 
known  of  it  if  he  chose  (b)  ?  It  is  strong  for  the  plaintiffs 
that  the  defendant  underwrote,  not  once  but  twice,  and 
after  other  underwriters  knew  what  the  cargo  was  to  be. 

All  these  matters  are  for.  you ;  and  if  either  there  was 
unseaworthiness  or  concealment,  find  for  the  defendant ; 
if  neither,  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 


But  where  there  was  a  concealment 
by  the  insurer  of  material  facts,  and 
an  allegation  of  facts  which  were 
untrue,  viz.  as  to  the  time  of  sail- 
ing, and  the  underwriter  had  acted 
thereon,  without,  in  fact,  seeing  the 
list  at  Lloyd's :— The  Court  held, 
that  the  underwriter  was  not  bound 
thereby,  and  that  the  Judge  ought 
to  point  out  to  the  jury,  as  material, 
such  concealment  and  misrepresen- 
tation. Mackintosh?.  Marshall,  1 1 
Mee.  &  W.  116.    But  the  present 


case  goes  much  further  as  regards 
the  knowledge  of  the  underwriter, 
than  that  cited,  and  the  above  di- 
rection of  the  Lord  Chief  Justice 
does  not  appear  to  conflict  with  it. 
For,  in  the  present  case,  there  was 
evidence  that  all  the  underwriters 
knew  that  iron  would  be  taken; 
and  that  they  knew  they  could  learn 
at  Lloyd's  how  much. 

(ft)  Vide  the  ruling  of  Bylbs,  J., 
anttt  p.  650. 


1861. 


Foley 
and  Another 

9. 

Taboe. 
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Coram  Erie,  C  J. 

Micha^a.  BELLO    AND  OTHBR8   l\    IONIDES. 

forefgS^h-  DECLARATION  (in  November,  1861),  that  in  con- 
ment,  not  sideration  that  the  plaintiffs  would  deliver  to  the  defendant 

stating  that  it 

was  after  »uitt  certain  policies  of  insurance  for  1,600/.,  and  200/.  on  a 
that  k^houhf  sn'P  rePorted  as  lost,  the  defendant  promised  the  plaintiffs 
be  proved  that   i0  pav  them  the  amount  of  the  insurances  as  soon  as  re- 

it  was  executed  ■     J 

before  suit        covered  from  the  underwriters. 

And  if  it  ap- 
pear that  it  Averment:   that  before  action  the  defendant  recovered 

was  after  plea,     . ,  , 

and  after  time     the  amount. 

expired,  32  Breach  :  non-payment.      Count  for  conversion  of  the 

Judge  will  not   policies.     Common  money  counts. 

amend.  r  J 

On  a  replica-       Pleas  :  (dated  3rd   December,  1861)  to  the  first  count, 

tion  of  fraud  it  .... 

is  not  enough  and  as  to  200/.  parcel  of  the  monies  in  the  third  count, 
thcrehas been  and  as  to  553/.  11*.  4d.  for  the  parcel,  &c,  making  to- 
(u^itss^ase  getner  7^/.  Us.  4rf.,  the  custom  of  foreign  attachment  in 
of  bankruptcy),  London,  stating  that,  "on  default,  the  Court  awards  exe- 

nor  that  the  .  ,      ,    .-     .  ,  . 

defendant  gave  cution  on  pledges  to  restore  the  money  attached,  it  within 
tion^the"8"  a  year  anc^  ^ay  tne  defendant  disproves  or  avoids  the 
plaintiff  in  at-    debt  attached.     And  that  after  such  pledges  found,  and 

tachment  after  m  r       ° 

it  was  levied,  execution  had,  of  such  sum,  so  in  the  hands  of  the  person 
indemnified  by  attached,  such  person  and  the  defendant  in  the  plaint  is 
him,  it  not  ap-  discharged  against  the  plaintiff  of  so  much  of  his  debt" 

pean ng  that  ©  o  r 

the  plaintiff  in       Averment:   that   after   the   averring  of    the   plaintiffs" 

the  attachment  °  r 

was  debtor  to     claim,  Melas   attached    the    said    sum    of  753/.    in    the 

him 

hands  of  the  now  defendant  as  garnishee,  and  that  after- 
wards, in  all  respects,  according  to  the  custom  on  the 
21st  August,  1861,  consideratum  est,  that  Melas  should 
have  execution  of  the  said  sum,  and  thereupon  [not 
stating  when]  Melas  had  execution  of  the  said  sum 
against  the  now  defendant  as  garnishee,  under  which  ex- 
ecution the  defendant  was  forced  to,  and  did  pay  the  said 
sum,  prout  patet  per  recordum,  frc. 
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Replication  taking  issue;  and  also,  that  the  judgment         1861. 
was  fraudulently  and  collusively  obtained  by  Melas,  by  and  '^/ 

through  the  fraud,  covin,  and  collusion  of  Melas  and  the     and  Others 

Vm 

defendant.     Issue.  Ion  ides. 

Bovill,  Lush,  and  Honyman  for  the  plaintiffs. 

M.  Smith  (with  him  F.  M.  White  and  Watkin  Williams), 
for  the  defendant. 

The  case  for  the  plaintiffs  having  been  proved, 

White,  for  the  defendant,  put  in  the  record  of  the  pro- 
ceedings on  the  attachment,  (whence  it  appeared  that  the 
attachment  was  on  the  26th  July,)  and  on  the  back  was 
an  award  of  execution,  to  which  there  was  no  seal. 

Bovill  pointed  out  this,  but 

Erle,  C.  J.,  said  he  should  assume  all  things  regular 
until  shown  to  be  irregular. 

White  then  called  the  defendant,  who  stated  that  he  had 
been  for  years  the  broker,  both  of  Melas  and  Co.,  and  of 
the  plaintiffs,  and  this  was  known  to  both  firms.  He  had 
monthly  accounts  with  Melas  and  Co.,  settled  on  the  15th 
of  each  month,  and  in  July  he  owed  them  a  small  sum 
(about  70/.)  which  he  paid  shortly  afterwards.  It  was 
known  at  Lloyd's  when  policies  were  to  be  paid,  and  that 
the  day  for  paying  was  Saturday.  The  day  for  paying  the 
policies  in  question  was  on  Saturday,  the  26th  July,  and 
at  three  o'clock  on  that  day  he  received  the  money.  On 
the  same  day  the  attachment  had  issued,  and  he  produced 
the  notice  served  upon  him.  The  balance  due  from  him  to 
plaintiffs  was  753/.  1  Is.  4rf.,  and  he  swore  he  did  not  know 
how  Melas  and  Co.  had  ascertained  the  amount,  and  that 
he  had  not  told  them.  It  appeared  from  his  accounts  that 
in  July  the  balance  of  account  between  him  and  Melas 
was  in  favour  of  Melas  and  Co. 

In  July,  the  plaintiffs  Bello  and  Co.  had  called  a 
meeting  of  their  creditors,  and  on  the  15th  and  17th  July 
other  attachments  had  issued  against  the  defendant — one 
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1861.        at  the  suit  of  Melts,  on  which  he  had  paid  a  large  amount 
Bello        into  Court.    At  the  meeting  of  creditors  the  defendant 


found  that  the  firm  of  the  plaintiffs  consisted  of  five  in- 
lesiMt.  stead  of  two  persons  (as  supposed),  and  he  had  informed 
Mel  as  and  Co.  of  this,  when  the  notice  of  attachment  was 
served  in  the  name  of  the  two.  He  admitted  that  Melas 
had  given  the  usual  securities  to  restore  the  money,  if  he 
were  forced  to  pay  it  over  again,  and  had  also  indemnified 
him  in  this  action.  He  swore  that  he  had  no  interest  in 
the  matter  (except  not  to  have  to  pay  it  twice  over),  and 
that  it  was  a  matter  which  only  concerned  Melas  and  Co. 
The  judgment  was  on  the  21st  August,  and  there  was  an 
award  of  execution.  The  defendant  had  paid  the  money 
into  Court  on  the  4th  December,  the  plea  being  dated  the 
3rd  December.  [There  was  no  proof  that  execution  had 
issued,  save  the  indorsement  on  the  record  of  an  award  of 
execution.     The  writ  was  not  produced.] 

Erle,  C.  J. — There  is  no  proof  of  fraud.  A  preference 
of  one  creditor  for  another  is  no  fraud,  except  in  case  of 
bankruptcy  (a).  And  here  the  plaintiffs  did  not  become 
bankrupts. 

Bovill. — This  is  not  a  case  of  preference  of  one  creditor 
for  another ;  because  Melas  and  Co.  were  not  creditors  of 
the  defendant  to  any  but  a  small  amount,  paid  almost  im- 
mediately. It  is  a  case  of  a  debtor  choosing  to  pay  his 
creditor's  creditor  rather  than  his  creditor,  and  colluding 
with  the  other  creditor  for  that  purpose.     It  is  for  the 

jury- 

Erle,  C.  J. — Assuming  evidence  of  collusion,  of  course 
it  is  for  the  jury.  And,  if  the  balance  of  account  as  be- 
tween Melas  and  Co.  and  the  defendant  had  been  against 
Melas  and  Co.,  and  it  had  appeared  that  the  attachment 
had  been  a  trick  practised  between  them  to  pay  their  debt 
to  the  defendant,  at  the  expense  of  the  plaintiffs,  there 

(a)  Vide  Wood  v.  Dixie,  7  Q.  B.  Rep.  807. 
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would  have  been  a  case  for  the  jury.  But  what  evidence 
is  there  of  that  ?  The  evidence  is  the  other  way,  that  the 
balance  was  in  favour  of  Melas  and  Co.  If  I  leave  any 
question  to  the  jury,  it  can  only  be  whether  they  believe 
the  defendant,  and  no  witness  being  called  to  contradict 
him,  what  reason  is  there  why  they  should  not  believe 
him  ? 

Bovill  said  he  did  not  deny  the  truth  of  the  defendant's 
evidence,  but  contended  that  it  was  sufficient  to  leave  to 
the  jury  on  the  replication. 

Eble,  C.  J. — Taking  his  evidence  to  be  true,  I  am  of 
opinion  that  there  is  no  case  for  the  jury. 

Bovill. — Still  the  plea  is  disproved.  It  alleges  payment, 
and  is  dated  the  3rd  December,  whereas  the  payment 
proved  was  on  the  4th  December,  after  pleading.  [And 
of  course  after  suit  (a).]] 

White  asked  to  amend,  but 

Bovill  pointed  out  that  the  time  for  pleading,  after 
having  been  renewed  again  and  again,  expired  on  the  3rd 
December,  so  that  the  defence  could  not  have  been 
pleaded;  and  on  the  morning  of  the  4th,  plaintiffs  might 
have  signed  judgment,  and  the  attachment  would  then 
have  been  no  answer,  as  there  must  be  execution  executed 
to  avail  against  a  judgment. 

Erle,  C.  J. — Assuming  that  to  be  so,  then  I  do  not  see 
how  I  can  amend.  If  it  had  been  a  mere  question  of  dis- 
continuing without  costs  (a),  that  might  have  been  a  matter 
for  terms  of  amendment.  But  as  the  case  now  stands  it 
seems  to  go  to  the  defence  itself. 

Verdict  for  the  plaintiffs,  753/.  1  If.  Ad. 


1861. 


Bello 
and  Others 

v. 

IONIDES. 


(a)   Vide  Pennell  v.  Cornith,  ante,  p.  661. 
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Michaelmas 
Term. 

A  Judge  will 
try  with  a  com- 
mon jury  a 
cause  made  a 
special  jurv 
case  only  for 
delay. 

A  barrister 
has  a  lien  for 
fees  on  a  com- 
mission. 


Coram  Willes,  J. 
SMITH  v.  HALLEN. 

Interpleader  issue. 

On  the  case  being  called  on  in  the  sittings  in  Term, 

Hawkins,  for  the  plaintiff,  informed  the  Court  that  it 
had  been  made  a  special  jury  case. 

Parry,  Serjt.,  for  the  defendant,  said,  the  rule  for  that 
purpose  had  only  been  served  last  night.  The  record  had 
once  been  withdrawn,  then  again  postponed,  and  after- 
wards delayed  to  examine  a  witness  by  commission  as 
unable  to  attend.  The  rule  was  only  for  delay,  and  the 
cause  ought  to  be  tried  (a). 

Willes,  J. — I  am  of  that  opinion.  The  serving  the 
rule  for  a  special  jury  after  the  previous  delays,  and  serving 
it  so  lately,  could  only  have  been  for  delay,  and  was  an 
abuse  of  the  process  of  the  Court. 

The  cause  then  proceeded.  In  the  course  of  the  case 
for  the  plaintiff, 

Turner  was  called  on  to  produce  the  evidence  taken  by 
him  under  a  commission,  but  he  declined,  until  his  fees 
thereon  were  paid ;  and 

Willes,  J.,  after  consulting  some  of  the  other  Judges, 

held  that  he  was  justified  in  claiming  his  lien. 

Ultimately  the  cause  ended  in  a 

Nonsuit. 


(u)  The  C.  L.  P.  Act,  1852,  sect. 
Ill,  provides,  that  where  the  de- 
fendant gives  notice  of  his  intention 
to  try  the  cause  by  a  special  jury, 
and  the  venue  is  in  London  or 
Middlesex,  the  Court  or  a  Judge,  if 
satisfied  that  the  notice  is  given  for 


the  purpose  of  delay,  may  order 
that  the  cause  be  tried  by  a  common 
jury.  This,  however,  only  affirms 
the  principle  on  which  the  learned 
Judge  acted — that  the  Court  will 
not  allow  an  abuse  of  its  process* 
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Court  of  Queens  Bench,  Guildhall, coram  Cockburn,  C.  J. 
ALEXIADI  and  another  v.  ROBINSON. 

London  Sittings. 

.AUCTION  by  consignees  of  goods,  against  shipowner,  for  *n  anaction 
non-delivery  of  goods,  according  to  bills  of  lading.     The  signees  of  goods 
first  count  was  in  detinue.     The  second  was  for  conversion,  owner  for  non- 
The  third  count  stated  that  the  plaintifTs   caused  to  be  ^K^d- 
delivered   to  the   defendant  at  Smyrna,  to  be  carried  by  »ng  to  bills  of 
the  defendant  for  them,  on  board  a  ship  of  the  defendant,  which  there 
from  Smyrna  to  London,  and  there  to  be  delivered  by  the  tion  thatVe" 
defendant  to  the  plaintiff  for  freight  payable  by  them  or  g°°^8ho£,d 
their  assignees  on  delivery.  the  ship  by  the 

Averments,  of  the  arrival  of  the  vessel,  of  plaintiffs'  mediately  the*" 
readiness  and  willingness  to  pay  freight,  and  of  the  lapse  for^j^™^ 

of  a  reasonable  time.  and  that  other- 

wise they  would 
Breach,  that  the  defendant  did  not  deliver  the  goods,  be  landed  or 

but  neglected  and  refused  so  to  do,  whereby  the  plaintiffs  at\he  mer* 
lost  the  goods,  and  were  prevented  from  selling  them  and  ch*nt'8  nsk 

°  '  l  &  and  expense, 

realising  profits,  &c.     And  the  plaintiffs  claimed  a  return  and  the  goods 

Pl,  |  having  been 

Of  the  goods.  landed  at  a 

Pleas  (to  the  first  counts) :  not  guilty  and  not  possessed,  a^r  |h*  W> 

&Ca  was  ready  for 

.  .  discharge,  but 

To  the  special  count,   denial   of  the  bailment  of  the  after  the  con- 
breach,  and  of  plaintiffs1  readiness  to  pay  freight.  readyCtoTe-e 

7.  To  the  same  count,  that  the  plaintiffs  were  holders  mentoTfrdght, 
and  indorsees  of  a  certain  bill  of  lading,  by  which  the  and.tneg°°<te 

°'      J  #  having  been 

goods  were  to  be  taken  from  the  ship  by  the  consignees  detained  for 

i-    .  i    .i  i  j     r        i-     i  i  some  time  for 

immediately  the  vessel  was  ready  tor  discbarge ;  or  other-  dock  charges, 

wise  they  would  be  landed  or  put  into  craft  by  the  master  ^STwas  re- 
fused :—Heldt 
that  it  was  for  the  jury  whether  the  consignees  had  complied  with  the  condition,  or  whether, 
if  not,  the  defendant  had  <?one  beyond  it  in  landing  the  goods,  but  that,  even  if  the  plain- 
tiffs were  entitled  to  recover,  yet  they  might  have  received  the  goods  on  payment  of  a  small 
sum  under  protest,  they  would  not  be  entitled  to  recover  full  damages  for  the  delay,  as 
their  proper  course  was  to  have  paid  the  disputed  sum  under  protest,  and  then  sued  to 
recover  it. 


680 


CASES  AT  THE 


V. 

Robinson. 


1861.  or  the  ship's  agents,  at  the  merchant's  risk  and  expense; 
A  the  ship's  responsibility  to  cease  when  the  goods  were 

and  Another    discharged  from  the  ship's  deck. 

Averment,  that  the  goods  were  not  taken  from  the  ship 
by  the  consignees,  in  accordance  with  the  condition,  where- 
upon, in  pursuance  thereof,  they  were  landed  by  the  master 
and  ship's  agents,  into  a  warehouse  of  the  dock  in  which 
the  ship  was  then  discharging,  and  there  placed  by  the 
master  and  agents  in  safe  charge  of  the  owners  of  the  dock, 
to  be  taken  care  of  and  delivered  to  the  consignees  of  the 
same.  And  that  the  defendant  and  the  owners  of  the  dock 
were  ready  at  any  time  to  permit  the  plaintiffs  to  take  the 
goods  on  payment  of  the  freight. 

Replication,  that  the  plaintiffs  were  ready  and  willing  to 
take  the  goods  from  the  ship,  immediately  she  was  ready 
to  discharge,  and  before  the  time  when  the  defendants 
were  entitled  to  land  the  same  or  put  them  into  craft,  but 
that  before  they  were  so  entitled,  they  refused  to  deliver 
the  goods.     Issue. 

The  bills  of  lading,  (bearing  the  condition  stated  in  the 
special  plea,)  were  indorsed  to  Kearns  and  Co.,  wharfingers 
and  warehousemen,  the  real  plaintiffs. 

The  ship's  agents  were  Smith  and  Co.,  who  had  before 
unloaded  cargoes  of  Kearns  and  Co.  at  the  docks. 

On  the  22nd  January  the  ship  arrived  at  the  docks. 
About  eleven  o'clock  in  the  forenoon  she  was  at  her 
moorings,  and  began  to  discharge  about  noon,  but  it  did 
not  appear  that  any  of  the  plaintiffs'  goods  were  unloaded 
on  that  day. 

Kearns  and  Co.  were  not  aware  of  the  ship's  arrival 
until  about  two  o'clock  on  that  day,  and  could  not  get  the 
Custom-house  clearances  until  about  three.  As  it  would 
have  taken  an  hour  to  get  a  cheque  for  the  freight  cashed 
and  pay  it  to  the  agents,  and  get  back  to  the  docks,  which 
closed  at  four,  nothing  more  was  done  on  that  day ;  but 
Kearns  and  Co.  wrote  to  the  ship's  agents,  telling  them 
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that  next  morning  they  should  be  at  the  ship  to  pay  the 
freight  and  receive  their  goods  into  their  craft. 

The  ordinary  hours  for  discharging  cargoes  at  the  docks 
in  winter  were  from  nine  till  four. 

On  the  23rd  January,  however,  the  ship  began  to  un- 
load as  early  as  seven.  It  did  not  appear  whether  any  of 
plaintiffs'  goods  were  unloaded  before  Kearns  arrived. 
At  half-past  nine  he  came  to  the  dock  quay  where  the 
ship  was  unloading,  brought  his  craft  alongside  ready  to 
receive  the  goods,  produced  the  bills  of  lading  to  the 
master,  and  tendered  2502.  in  cash  for  the  freight,  the 
total  amount  of  which  as  claimed  was  less  than  240/., 
and  the  real  amount  of  which  ultimately  turned  out  to 
be  220/. 

The  master  refused  to  receive  the  freight  or  deliver  the 
goods,  without  the  orders  of  the  ship's  agents,  who  had 
no  one  else  there  to  receive  the  freight. 

At  that  time  the  plaintiffs'  goods  were  being  unloaded 
on  the  quay,  and  in  spite  of  Kearns'  protest  they  con- 
tinued to  be  so  unloaded.  Shortly  afterwards,  however, 
the  ship's  agents  sent  to  Kearns  and  Co.,  offering  to  deliver 
the  goods  on  payment  of  freight  at  estimated  weights.  To 
this  Kearns  and  Co.  assented,  the  unloading  ceased,  and 
the  goods  which  had  not  been  landed,  and  some  of  those 
which  had  been  were  put  on  board  the  lighters  of  Kearns 
and  Co.,  they  paying  an  estimated  freight.  Next  day, 
on  the  24th  January,  Kearns  and  Co.  wrote  to  the  ship's 
agents  that  they  were  paying  freight  in  excess,  declining 
to  pay  longer  on  an  estimated  freight,  and  requiring  that 
the  rest  of  the  goods  should  be  weighed  for  freight.  Of 
this  no  notice  was  taken. 

On  the  29th  January,  plaintiffs'  attornies  wrote  to  the 
defendant,  the  shipowner,  demanding  the  goods,  and 
offering  to  pay  the  freight.     Of  this  no  notice  was  taken. 

On  the  6th  February,  Kearns  and  Co.  wrote  to  the 
superintendent  of  the  docks  demanding  the  goods,  and  he 
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1861.        replied  that  he  could  only  deliver  them  on  production  of 
Alf.xiadi     ^e  sh'P's  agents'  release  and  on  payment  of  dock  charges. 
and  Another        On  the  9th  February,  the  defendant,  the  shipowner,  told 
Robinson.     Kearns  and  Co.  that  they  could  have  the  goods  on  pay- 
ment of  the  freight     On  the  same  day,  Kearns  and  Co. 
demanded  the  goods  of  the  superintendent  of  the  docks, 
who,  however,  referred  them  to  the  ship's  agents. 

On  the  11th  February,  Kearns  and  Co.  demanded  the 
goods  of  the  ship's  agents,  who  said  that  Kearns  and  Co. 
could  have  them  on  payment  of freight.  Kearns  and  Co. 
asked  what  the  freight  was,  and  Smith  and  Co.  said  they 
knew.  This  Kearns  and  Co.  denied,  and  required  that 
the  goods  should  be  weighed.  On  the  same  day  Kearns 
and  Co.  wrote  to  Smith  and  Co.,  that  they  were  ready 
to  pay  whatever  was  required,  and  that  though  they  bad 
asked  that  the  goods  might  be  weighed,  they  would,  if 
that  were  refused,  pay  whatever  was  claimed. 

On  the  14th  February,  Smith  and  Co.,  the  ship's  agents, 
sent  the  freight  notes,  showing  what  freight  remained  due, 
and  on  the  same  day  Kearns  and  Co.  tendered  the  amount 
to  their  clerk,  who  from  some  misapprehension  refused  to 
receive  it.  On  the  same  evening,  however,  Smith  and  Co. 
sent  a  letter  to  Kearns  and  Co.,  enclosing  an  order  on  the 
dock  company  to  deliver  the  goods  to  Kearns  and  Co. 
"  free  of  charge,"  on  payment  of  freight  only. 

This  letter,  however,  was  not  received  until  the  next 
day,  and  on  that  day,  before  it  was  received,  the  writ  in 
this  action  issued. 

The  goods  had  not  been  received.  The  dock  charges 
would  have  come  to  less  than  10/. 

[In  the  course  of  the  plaintiffs'  case,  when  the  main  facts 
of  the  transaction  had  appeared  in  evidence, 

Cockburn,C.  J.,  said : — The  goods  having  been  delivered 
up  and  the  charges  waived,  there  is  really  no  substantial 
claim  remaining.  The  action  cannot  be  grounded  on  con- 
version/nor  are  the  goods  now  detained;  and,  as  to  the 
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special  count,  there    can   hardly   be  real  damage.    The        1861. 

charges  claimed  were  trifling  in  amount,  and  the  proper 

course  would  have  been  to  pay  them  under  protest,  and    and  Another 

bring  an  action  to  recover  the  money  as  paid  under  duress     Robinson. 

of  goods  (a),  and  so  raise  the  question  of  the  lawfulness  of 

the  charges.     But  it  does  not  seem  to  be  an  admissible 

course  to  refuse  to  pay  the  money  and  then  sue  for  all  the 

damage  caused  by  the  delay  in  the  delivery,   when  the 

delivery  might  have  been  obtained  immediately  on  payment 

of  a  trifling  sum  of  money.] 

On  the  part  of  the  defendant,  evidence  was  given  of  a 
usage  that  cargoes  of  fruit  especially,  coming  by  steamers, 
should  he  discharged  immediately  the  vessels  were  ready 
to  discharge,  and  discharge  on  the  dock  quays,  if  the 
consignees  were  not  there  with  their  craft  ready  to  receive 
the  goods.  And  that  it  was  for  the  consignees  to  discover 
when  the  ships  were  about  to  arrive,  and  be  ready  to  re- 
ceive the  cargoes  so  soon  as  the  vessels  were  ready  to 
discharge.  And  the  ship's  agents  were  called  to  prove 
that  they  knew  the  day  before  the  ship  arrived,  that  she 
was  about  to  arrive,  and  that  it  was  known  also  at  Lloyd's. 
Moreover,  they  proved  that  for  several  seasons  their  ships 
had  unloaded  at  the  London  Docks,  where  this  ship  dis- 
charged. On  the  part  of  the  defendant,  it  was  contended 
that  Kearns  and  Co.  were  too  late  according  to  the  con- 
dition in  the  bills  of  lading. 

On  the  part  of  the  plaintiffs,  it  was  contended  that 
Kearns  and  Co.  were  in  time  with  their  tender  of  freight 
on  the  23rd,  their  goods  not  having  then  been  unloaded, 
and  that  the  ship's  agents  were  in  default  in  not  having 
any  one  at  the  ship  to  receive  the  freight  at  that  time. 

At  the  close  of  the  case, 

Cockburn,  C.  J.  (to  the  jury). — The  great  question 
is,  whether  the  condition  in  this  contract,  that  the  goods 

(a)   Athmolc  v.  Wainwright,  2  Q.  B.  Rep.  837. 
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1861.        shall  be  taken  from  the  vessel  immediately  she  was  ready 

7*^r^J*      to  discharge,  has  been  satisfied  or  not? — for,  if  not,  then 

and  Another   the  defendant  was  to  be  at  liberty  to  land  the  goods  at  the 

iioBiitsoif.    expense  of  the  consignees.     And  the  defence  is,  that  the 

condition  was  not  complied  with,  and  that  therefore  that 

course  was  taken* 

The  first  point  is,  what  is  the  effect  of  the  word  "im- 
mediately" here  ?  Under  ordinary  circumstances,  when  a 
man  is  called  upon  by  a  contract  to  do  an  act,  and  no  time 
is  specified,  he  is  allowed  a  reasonable  time  for  doing  it; 
and  what  is  a  reasonable  time  may  depend  on  all  the  cir- 
cumstances of  the  case.  But  here  the  word  used  being 
"  immediately,"  it  implies  that  there  is  a  more  stringent 
requisition  than  what  is  ordinarily  implied  in  the  word 
"  reasonable" (a).  Still,  it  must  receive  a  reasonable  inter- 
pretation, so  far  that  it  cannot  be  considered  as  imposing 
an  obligation  to  do  what  is  impossible. 

For  instance,  it  could  not  be  reasonable  to  require  that 
the  consignee  should  have  craft  ready  by  day  and  by  night, 
and,  if  the  vessel  arrived  in  the  night,  no  doubt  it  would  be 
deemed  sufficient  to  have  the  craft  ready  at  a  reasonable 
hour  the  next  morning.  And  again,  there  must  be  time  to 
receive  the  necessary  documents  and  make  the  necessary 
entries  at  the  Custom-house,  and  the  like.  Such  is  the 
interpretation  which,  apart  from  any  evidence  of  actual 
usage,  you  probably  would  be  disposed  to  put  upon  such  a 
contract  (6). 

In  this  case,  however,  it  is  sought,  by  extrinsic  evidence, 
to  give  a  precise  meaning  to  the  term,  and  it  is  contended 
that,  by  the  practice  universally  prevailing  in  cases  of 
such  contracts  as  this,  the  term  "  immediately"  must  be 
taken  to  mean,  that  whenever  the  ship  is  ready  to  dis- 

(a)  See  Uydt  v.  Watts,  12  M.  M.  &  It.  165,  as  to  tender  of  goods 
&  W.  254.  at  a  reasonable  time,  and  not  by 

(b)  See  Startup  v.  CortazMi,  2C,       night. 
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charge,  the  merchant  must  be  there  with  his  craft  ready  to         1861. 
receive  the  cargo. 

°  Alexiadi 

At  first  sight  that  might  appear  to  be  unreasonable  (a),    and  Another 

the  time  of  arrival  being  as  uncertain  as  navigation  by  Robinson. 
reason  of  the  weather,  the  winds,  or  the  tides  necessarily 
must  be,  and  the  shipowner  receiving  earlier  intelligence 
from  the  master  of  the  expected  arrival  than  the  merchant 
is  likely  to  have.  But  then,  on  the  other  hand,  it  is  to  be 
borne  in  mind  that  this  condition  is  inserted  in  cases  of 
consignments  of  cargoes  perishable  in  their  nature,  such 
as  fruit,  and  requiring  to  be  cleared  quickly  (especially 
when  conveyed  by  steamers) ;  and  that  the  shipowner  or 
master  cannot  know  to  whom  the  bills  of  lading  have  been 
assigned.  And  perhaps,  therefore,  practically,  it  is  not 
unreasonable  in  such  cases,  that  the  merchant,  making  use 
of  such  means  as  he  may  have  for  hearing  of  the  arrivals 
of  vessels,  should  be  bound  to  get  his  papers  and  his  en- 
tries passed,  and  have  his  craft  ready  alongside  the  ship 
when  she  is  ready  to  discharge.  Such  is  the  usage  which 
has  been  given  in  evidence,  and  it  is  for  you  to  say, 
whether  it  has  been  made  out,  and  whether  you  think  it 
reasonable. 

The  first  question,  then,  being,  what  is  the  construction 
of  the  term  used,  whether  with  reference  merely  to  what 
is  reasonable  or  with  reference  to  the  alleged  usage  ?  The 
next  question  is,  whether  the  plaintiffs  complied  with  it  ? 
It  is  contended  for  the  defendant,  that  the  consignees  were 
bound  to  have  been  ready  when  the  ship  began  to  dis- 
charge, at  noon,  on  the  first  day.  But  it  does  not  appear 
that  any  part  of  the  plaintiffs'  goods  were  discharged  on 
that  day,  or  the  next  morning,  before  the  consignee  came. 
The  unloading  commenced  two  hours  before  the  regular 
time,  of  which  he  was  not  bound  to  be  aware.  And  again, 
the  ship's  agents  had  notice  that  he  was  coming  to  tender 

(a)    Vide  Pax  ton  v.  Court  nay,  ante,  p.  131. 
VOL.  II.  Z  Z  F.F. 
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Alexiadi 
and  Another 
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Robinson. 


the  freight  and  receive  the  goods,  and  it  is  for  you  whether  V 
the  ship  was  not  being  unloaded  out  of  the  regular  course, 
and  whether,  on  the  whole,  the  consignee  did  not  comply 
with  the  condition.  And  even,  assuming  that  he  did  not 
strictly  do  so,  and  was  not  at  the  ship  so  soon  as  he  should 
have  been,  it  is  Tor  you  to  say  whether  the  defendant,  or 
the  ship's  agents,  took  the  course  which  he  was  entitled  to 
take  under  the  circumstances,  in  having  the  goods  landed, 
when  the  consignee  was  ready  to  receive  them. 

Supposing  that  you  consider  that  the  ship's  agents  were 
no*  justified  in  taking  that  course,  and  therefore  that  the 
plaintiffs  are  entitled   to  recover,  the  question  remains,  to 
what  amount  of  damages   are  they  entitled  ?     The  real 
plaintiffs  are  Kearns  and  Co.,  who  were  entitled  to  receive 
the  goods.     Part  were  received,  and  the  rest  might  have 
been  received  on  the  day  the  writ  issued.     Indeed,  the 
whole  might  have  been  received  on  payment  of  the  petty 
sum  claimed  for  dock  charges,  which  might  have  been 
paid  under  protest,  and   recovered  back,  if  not  justly  due. 
And,  although  it  is  true  that  the  market  had  fallen   in  the 
meantime,  and  that,  ordinarily,  the  parties  entitled  to  re- 
ceive the  goods  might  recover  the  loss  of  profit  accruing 
from  the  fall  in  price  ;  yet  it  is  for  you  to  consider  whether 
the  plaintiffs  might  not  have  obtained  the  goods  at  once 
on  payment  of  a  very  small  sum,  and  whether,  if  so,  they 
are  entitled  to  claim  the  full  damages  which  they  might 
otherwise  have  justly  recovered.     The  freight  could  have 
been  ascertained  by  them,  and  the  freight  and  charges 
tendered.     If  the  goods  had  then  been  refused,  no  doubt 
the  plaintiffs  would  have  been  entitled  to  the  full  amount 
of  damages;  but,  doubtless,  the  goods  would  have  then 
been   delivered,  and   the    injury  arising   from   the    delay 
would  not  have  ensued.     As   it   is,  it  is  for  you  to  say 
whether  the  delay  and   injury   were  not    brought  about 
partly  by  the  course  taken  on  the  part  of  the  consignees. 
The  jury  found  the  usage  as  set  up  by  the  defendant; 
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but  found  the  other  matters  in  favour  of  the  plaintiffs,  and  1861. 

damages  10/. :  and  thereupon,  ,7^^ 

°               7                                       .  Alexiadi 

Verdict  for  the  plaintiff  for  10/.  on  the  third  and  Another 

count,  the  goods  to  be  given  up  to  the  Robinson. 
consignees. 

Lush  and  Aspland,  for  the  plaintiffs. 

Bovill,  Hawkins,  and  C.  E.  Pollock,  for  the  defendant. 


Court  of  Queen  8  Bench,  Guildhall,  coram  Blackburn,  •/. 

BURLAND   V.    NASH  (a).  Miehaelmrs 

ACTION   to  recover  100/.,  balance  of  an   account  for  Monies,  paid 
goods  sold  and  delivered.  noTbe  appro. 

Pleas  :  never  indebted,  and  payment.  creditor  with- 

Shee,  Serjt.,  and  Griffits  for  the  plaintiff.  of  the  payee,  to 

a  debt,  for 

Joyce  and  Cutbill  for  the  defendant.  which  he  is  not 

The  question  in  the  cause  was,  whether  a  debt  of  100/.  re8PonM 
due  from  the  father  of  the  defendant,  and  which  had  been 
brought  into  his  account,  could  be  recovered  by  the  plain- 
tiff under  the  circumstances. 

For  the  plaintiff,  it  was  proved  that  the  defendant  took 
to  his  father's  business,  of  a  fish  dealer,  in  November,  1855, 
and  continued  to  deal  with  the  plaintiff,  fish  factor,  from 
that  time.  That  the  course  of  business  was  to  send  in 
weekly  invoices  :  that  the  first  invoice  charged  the  father's 
debt,  102/.  6s.  as  a  balance  due,  and  the  invoices  for  two 
years  continuously  carried  in  the  account ;  the  invoices, 
however,  being  made  out  simply  to  "  Mr.  Nash." 

In  May,  1857,  the  account  stood  thus,  and  it  was  proved 
that  at  that  time  the  defendant  paid  16/.  3s.  6d.,  "  in  order 
to  make  an  even  balance,"  and  that  he  promised  to  pay  the 
balance. 

(<i)  Ex  relatione  Joyce. 

z  z  2 


Borland 
r. 
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1861.  From  that  time  the  invoices  were  discontinued,  the  de- 

fendant paying  ready  money. 

Promises  by  the  defendant  to  pay  "the  balance"  were 
Nash.        proved  by  two  witnesses,  and  upon  this  evidence  (a). 

Joyce,  for  the  defendant,  submitted  that  there  was  no 
case.  As  a  matter  of  law,  no  doubt,  where  several  debts 
are  due  to  a  creditor,  and  money  is  paid  generally,  he  can 
appropriate  it.  But  there  is  no  case  which  decides  that 
a  creditor  can  appropriate  monies  paid  by  his  debtor  to  the 
debt  of  a  third  party,  and  that  is  this  case,  for  there  is  no 
evidence  of  any  authority  to  appropriate. 

Skee,  SerjL,  for  the  plaintiff. — This  is  like  the  case  of  a 
partner  leaving  a  firm  without  notice.  It  must  be  taken 
that  the  defendant  being  charged  with  the  father's  debt, 
and  that  being  continued  as  a  debt  against  him, and  the  pay- 
ment being  credited  generally,  coupled  with  the  promises 
to  pay,  he  imputed  that  the  monies  paid  should  be  taken 
in  discharge  of  his  father's  debt;  if  he  did  they  were  well 
appropriated. 

Joyce,  in  reply. — The  defendant  never  paid  more  money 
than  the  goods  he  received  amounted  to.  He  is  not  re* 
sponsible  for  the  mode  in  which  plaintiff  keeps  his  accounts. 

Blackburn,  J. — If  the  jury  are  of  opinion  that  the 
money  was  paid  in  discharge  of  the  father's  debt,  and  the  de- 
fendant intended  that  the  plaintiff  might  so  appropriate  it, 
and  that  he  did  so,  there  being  no  money  left  to  meet  the 
defendant's  debts,  the  plaintiff  must  succeed. 

Joyce  then  called  the  defendant,  who  denied  that  he 
ever  assented  to  the  appropriation,  or  consented  to  pay  the 
balance. 

Blackburn,  J.,  left  that  to  the  jury  (i). 

Verdict  for  defendant 

(a)  On  which  it  will  be  observed,  a  legal  liability  barred  by  the  statute, 
it  appeared  that  the  son  wag  never  (6)   Vide  Allaway  v.  Harris,  29 

responsible  at  all;  so  the  case  was  L.  J.,  Exch.  214,  a  very  similar 

unlike  those  in  which  there  has  been  case,  decided  in  the  tame  way. 
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Court  of  Queen's  Bench,  Guildhall,  coram  Cockburn,  C.  J.      ^-^v*^ 

GEORGE  v.  GODDARD  (a).  „  .    , 

v    '  Michaelmas 

SLANDER.     The  declaration  alleged  that  the  plaintiff  WoJ™„ln 
was  an  overseer  of  Coleshill,  that  a  meeting  was  held  there  been  spoken  at 
for  nominating  persons  from  whom  the  magistrates  might  'JSA 
select  overseers  for  the  ensuing  year,  that  the  plaintiff  was  f^pJ^mMo 
proposed  as  a  fit  person,  and  that  thereupon  the  defendant  a  person  put 

up  for  re-elec- 

falsely  and  maliciously  spoke  and  published  of  the  defend-  tion  that  he 
ant,  and  of  him  19  his  said  office  of  overseer,  the  words  prUted^ansh 
following,  that  is  to  say  : — "  I  protest  against  Mr.  George's  m<Jj!!e8  w£ile 
name  being  on  the   list  of  persons  nominated,   on   the  office  before:— 
grounds   that    he  has  misappropriated  the  funds  of  the  occasion  was 
parish,  and  has  applied  them  to  a  private  use.M    The  de-  l^lSluli111 
fendant  meaning  thereby  that  the  plaintiff,  whilst  serving  the  *<>rd8  were 

so  would  de- 

the  said  office  of  overseer  of  the  poor  of  the  said  parish,  pend,  not 
had  defrauded  the  said  parish,  by  fraudulently  applying  ™heJher°they 
the  monies  received  by  him  as  such  overseer,  for  the  use  weTe  ^Mly 

J  #  '  false,  but  whe- 

of  the  said  parish,  to  his  own  private  purposes.  ther  on  the  face 

of  them  they 
Pleas:    1.   Not  guilty.  were  so  far  be- 

yond the  occa- 
2.  Justification.  sion  that  the 

jury  might 

It  appeared  that  Amersham  and  Coleshill  had  the  same  fairly  infer  the 
church,  but  maintain  their  poor  separately  ;  that  proceed-  merely  "made 
ings  were  taken  for  constituting  a  common  burial  board  «w  of  for  the 

0  °  purpose  of  per- 

and  burial-ground  for  the  two  places,  which,  notwith-  sonal  malice, 
standing  the  resistance  of  many  persons  in  Coleshill,  were 
successful.  An  attempt  of  the  burial  board  to  obtain 
contributions  from  Coleshill  was,  however,  unsuccessful, 
and  a  mandamus  to  compel  the  defendant  to  pay  the 
money  out  of  the  poor  rates,  led  to  the  trial  of  issues  of 
fact  at  Aylesbury  and  to  a  special  case.  The  plain- 
tiff borrowed  money  on  his  note  for  the  purposes  of  the 
trial,  and  paid  it  back  out  of  the  rates.  The  borrowing, 
repayment,  and  the  resistance  to  the  writ  were  all  without 

(a)  Reported  by  D.  D.  Keane,  Esq. 
VOL.  II.  3  A  F.P. 


George 

v. 

GODDAED. 
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1861.        the  sanction  of  the  vestry ;  and  before  the  vestry  meeting, 
at  which  the  words  were  spoken,  the  poor  law  auditor 
had  surcharged  against  the  plaintiff  one  of  the  sums  paid 
by  him   to  liquidate  the  loan,   although   ha   afterwards 
allowed  it.  The  plaintiff's  evidence  was  that  the  defendant 
had  used  the  words  in  the  declaration  as  equivalent  words. 
The  defendant's  case,  as  suggested  by  the  cross-examina- 
tion, was,  that  the  defendant  used  the  words  except  "  has 
applied  them  to  a  private  use,"  and  that  his  language  only 
pointed  at  an  expenditure  of  parish  monies,  not  authorized 
by  the  vestry.     Both  parties  agreed  that  the  defendant, 
when  he  uttered  the  words  complained  of,  spoke  ill  high 
terms  of  the  plaintiffs  private  character,  and  described 
him  as  honourable  and  punctual  in  his  dealings. 

M.  Chambers,  Ballantine,  Serjt.,  and  T.  A.  Russell,  for 

the  plaintiff. 

O'Malley  and  Keane  for  the  defendant. 

At  the  end  of  the  plaintiffs  case, 

O'Atalley  applied  for  a  nonsuit. — This  was  not  only  a 
privileged  occasion,  but  a  privileged  statement  in  itself. 
The  law  requires  express  malice  to  overcome  the  privilege; 
and  when  the  occasion  is  privileged,  and  the  statement,  in 
its  matter,  privileged  also,  the  law  requires  evidence  of 
malice  aliunde,  that  is,  other  than  the  very  words  com- 
plained of. 

Cockburn,  C.  J. — I  shall  tell  the  jury  that  the  occasion 
was  privileged ;  but  that  the  statement  though  made  on 
such  occasion  will  be  unprivileged,  if  the  making  it  was  a 
malicious  abuse  of  the  occasion.  They  have  a  right  to 
ascertain  the  real  meaning  and  intention  of  the  plaintiff  in 
the  words  complained  of,  notwithstanding  other  words  of 
courtesy  and  kindness. 

If  the  defendant  simply  meant  to  censure  the  conduct  or 
the  plaintiff  as  overseer,  in  relation  to  the  law  proceedings, 
and  to  the  money  borrowed  for  them,  and  repaid  out  of 
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the  rates,  his  statement  was  privileged  by  the  occasion. 
If,  on  the  other  hand,  he  availed  himself  of  the  oppor- 
tunity afforded  him,  by  the  meeting  of  the  ratepayers,  to 
bring  forward  a  charge  against  the  plaintiff,  not  merely  of 
exceeding  his  duty,  but  of  corruptly  violating  it,  by  ap- 
plying the  parish  money  to  his  own  private  purposes,  the 
statement  was  not  privileged,  nor  was  it  protected  by  the 
occasion.  If  the  language  of  the  defendant  was  entirely 
disproportioned  to  the  circumstances  under  which  he  would 
be  privileged  by  the  occasion,  the  jury  would  be  justified,  I 
think,  in  inferring  malicious  motives,  for  they  only  would 
be  the  motives  which  would  prompt  such  language;  but,  if 
it  be  plain  to  the  jury  that  the  defendant's  language  de- 
scribed only  the  excess  of  duty  without  imputing  private 
corruption,  then  I  shall  tell  them,  the  occasion  and  state- 
ment were  privileged. 

Evidence  was  then  given  on  the  part  of  the  defendant, 
and  eventually  the  plaintiff  submitted  to  a 

Verdict  for  the  defendant. 


1*61. 


GtOftOE 

0. 

GODDARD. 


Michaelmas 
Term* 

an  action 


STOKES  and  others  v.  THE  EASTERN  COUNTIES        i8C0. 

RAILWAY  COMPANY  (a). 

A.CTION  by  the  representatives  of  a  gentleman  of  pro-  In  a 
perty  who  had  been  killed  while  a  passenger  in  one  of  the  tay  cwnpany 
company's  trains,  in  consequence,  as  the  declaration  alleged,  [oran  inJj"7  **- 
of  the  carelessness  and  negligence  of  the  company  in  ma-  been  caused  by 
naging  and  conducting  the  engine. 
Plea :  not  guilty. 


the  negligence 
of  the  defend, 
ants  or  their 
servants,  the 
negligence 
suggested 
being  the  use 
of  engines  or 
machinery  with 

a  flaw  or  defect  which  ought  to  have  been  observed,  the  question  is  not  whether,  according  to 
evidence  of  a  scientific  and  speculative  nature,  it  might  possibly  have  been  detected,  but 
whether  practically  and  by  the  use  of  ordinary  and  reasonable  care  it  ought  to  have  been  ob- 
served. 

3a2 


E.  James,  Huddleston  and  Mills  for  the  plaintiffs. 

(a)  Vide  Ford  v.  The  E^sp^m^okatitTSSUt^f Company >po$t. 
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1860.  Bovill,  Ballantine,  Serjt,  Bushby  and  Kaye  for  the  de- 

s^/^      fendants. 

Stokes 

v.  The  immediate  cause  of  the  accident  was,  the  breaking 

T  Cowm™**  °^  tne  tyre  °^  tne  near  'ea(^'n6  w°eel  of  the  engine.    The 
Railway      alleged  negligence  was,  in  using  a  tyre  which  was  defective, 

either  by  the  fault  of  the  company  originally  in  the  welding 
of  it,  or  which  had  become  defective,  in  the  course  of  its 
use,  so  as  to  have  become  visible  or  capable  of  being  de- 
tected on  proper  examination,  and  also  in  not  using  suf- 
ficient break-power  or  not  properly  applying  it. 

There  was  evidence  of  a  longitudinal  flaw  in  the  original 
making  of  the  tyre,  and  also  of  a  transverse  flaw  or  defect 
in  the  welding. 

It  was  agreed,  however,  that  the  first  defect  was  not  the 
cause  of  the  accident,  and  that  the  true  cause  was,  the 
giving  way  of  the  iron  at  the  other  or  transverse  flaw — a 
flaw  in  the  welding.  But  it  was  suggested  that  the  former 
or  longitudinal  flaw  ought  to  have  attracted  attention  to 
the  tyre,  as  a  sign  of  weakness. 

And  it  was  suggested  also  that  the  use  of  the  tyre  after 
it  had  been  worn  down  to  a  certain  degree  of  thinness  was 
negligence  which  had  led  to  the  catastrophe.  The  thinness 
of  the  tyre  of  course  was  apparent,  and  the  evidence  was 
contradictory  as  to  whether  it  was  dangerous.  As  to  whe- 
ther the  other  flaws  or  defects  were  visible,  there  was  a 
great  contest  of  testimony.  The  evidence  that  they  were 
so  was  scientific  and  speculative.  The  evidence  that  it  was 
not  so  was  practical  and  positive.  The  accident  occurred 
on  the  26th  of  February.  The  last  time  the  tyre  was 
"  turned"  was  in  October,  and  the  wheel  had  ran  constantly 
since  without  any  sign  of  weakness  which  had  actually 
been  seen,  or  was  proved  to  have  been  actually  visible. 

The  trial  lasted  six  days. 

At  the  close  of  the  case, 

Cockburn,  C.  J.,  thus  summed  it  up  to  the  jury.— The 
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question  is,  whether  the  breaking  of  the  tyre  resulted  from         1860. 
any  negligence  in  the  defendants  or  their  servants,  for       ^V^J^ 
which  they  are  responsible  ?    First,  as  to  the  defects  in  the     and  Others 
tyre.     They  did  not  manufacture  the  iron ;  the  defect  in  the  Eastern 
the  iron  itself  was  unknown  to  them,  and  it  is  not  said  that      r°™"" 
they  are  responsible  unless  the  flaw  had  become,  in  the     Company. 
course  of  use  and  time,  visible.   Of  this  there  is  no  positive 
evidence  but  such  as  is  purely  speculative.    It  is  for  you  to 
say  whether  you  are  satisfied  with  it    You  must  deal  with 
a  case  of  this  kind  as  practical  men.     You  are  entitled  to 
expect  at  the  hands  of  a  railway  company  all  that  skill  and 
care  and  prudence  can  do  to  protect  the  public  against 
danger  and  accidents,  but  you  must  carry  that  principle 
into  application  as  reasonable  men.    It  is  one  thing  for  the 
microscopic  eye  of  science,  with  the  aid  of  instruments  and 
measurements,  to  detect  inequalities  or  pick  out  flaws,  but 
the  practical  working  of  railway  business  is  quite  another 
thing,  and  you  cannot  expect  that  a  railway  company  shall 
be  from  time  to  time  measuring  with  accurate  scientific  in- 
struments, or  taking  down  scientific  persons  to  see  if  there 
is  a  little  inequality  here  or  there.   The  business  of  railways 
and  of  life  could  not  go  on  if  this  were  required.     You 
must,  therefore,  look  at  the  matter  in  a  reasonable  and 
practical  point  of  view,  and  judge  if  the  indications  were 
such  as  a  competent  railway  servant  should  and  ought  to 
have  seen  ? 

It  is  indeed  admitted  that  the  transverse  flaw — the  flaw 
in  the  welding  of  the  tyre — was  the  cause  of  the  accident. 
It  is  said  that  if  any  part  of  the  machinery  used  by  the 
company  has  proved  defective,  the  company  are  bound  to 
show  its  history.  But  their  not  being  able  to  do  so  is  not 
in  itself  evidence  of  negligence.  And  this  part  of  the  case 
involves  two  questions.  Was  the  tyre  welded  by  the  com- 
pany ?  Was  there  negligence  in  the  welding  of  it?  Can 
it  in  all  cases  be  concluded  that,  because  there  is  a  defect 
in  the  welding,  that  defect  implies  negligence  in  the  party 
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1860.         who  lias  welded  ?     If  you  are  of  opinion  that  the  company 
Tp"^'^      welded  the  tyre,  and   that  there  was  negligence  in  the 

and  Others     welding,  then,  as  the  defect  in  the  weld  was  the  cause  of 
The  Eastern  the  accident,  you  can  trace  it  clearly  and  connect  it  with 

Railway      negligence  of  the  company,  and  the  plaintiffs  would  be  en- 

Coupany.     titled  to  the  verdict. 

If  they  are  not  responsible  for  the  existence  of  the  flaw, 
then  conies  the  question  whether  it  was  visible?  The  evi- 
dence that  it  was  not  so  is  positive,  and  it  is  the  evidence 
of  the  men  who  had  charge  of  the  engine  and  examined  it 
the  night  before  the  morning  on  which  the  accident  oc- 
curred. If  you  are  of  opinion  that  the  flaw  or  crack  had 
become  visible  prior  to  the  accident ;  that  upon  careful  ex- 
amination, not  with  the  aid  of  highly  scientific  authorities 
and  scientific  instruments,  but  on  an  ordinary,  reasonably 
proper  and  careful  examination,  such  as  all  feel  ought  to 
be  made  before  engines  are  used,  on  which  the  safety  of  a 
whole  train  may  depend,  this  flaw  might  have  been  dis- 
covered, and  that  either  the  examination  did  not  take  place, 
•  *  or,  if  it  did,  and  the  flaw  was  discovered,  but  the  maa, 

with  careless  disregard  of  his  own  safety  and  the  safety  of 
others  whose  lives  and  limbs  might  be  involved,  treated  all 
this  with  supine  or  reckless  indifference,  then  undoubtedly 
there  is  negligence  established  for  which  the  company  are 
and  ought  to  be  responsible.  It  canuot  be  denied  that  the 
company  are  bound  to  have  these  examinations  conducted 
carefully  and  properly,  and  to  see  that  the  machinery  they 
use  are  in  working  order.  But  unless  you  are  satisfied  that 
the  flaw  was  capable  of  being  detected  on  such  proper  exa- 
mination, you  cannot  hold  them  liable  on  this  ground. 

Then  there  arises  the  question,  did  the  company  continue 
to  use  the  tyre  after  it  bad  been  reduced  in  strength  and 
substance  below  the  point  at  which  it  was  proper  to  use  it? 
This  depends  on  the  former  question  whether  the  flaw  was 
visible;  for  if  it  were,  then  a  reduction  of  the  thickness  and 
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substance  of  the  tyre,  which  would  otherwise  have  beeu         i860. 

consistent  with  safety,  would,  with  reference  to  the  flaw,       ^*%^ 

.  Stokes 

have  been   improper.     Assuming  that  the  flaw   was  not     and  Others 

visible  (for  if  it  were  it  is  needless  to  go  further,  that  being  thb  Eastern 
evidence  of  negligence),  was  there  negligence  in  using  the      Counties 
tyre  after  it  had  been  so  reduced  in  substance?     If  there      Company. 
was,  then,  even  although  they  did  not  know  of  the  latent 
cause  of  danger,  yet  as  their  negligence  gave  effect  to  it,  it 
would  be,  though  not  the  proximate,  yet  the  efficient  cause 
of  the  accident,  and  would  be  negligence  for  which  they 
are  liable. 

As  to  whether  the  tyre  had  been  reduced  to  an  unsafe 
thinness,  the  evidence  that  it  had  been  was  rather  scientific 
and  speculative;  the  evidence  that  it  was  not  so  was 
rather  practical.  And  the  general  practice  in  any  depart- 
ment of  business  embracing  a  large  area  of  practical 
experience,  if  found  up  to  a  given  time  to  have  been  un- 
attended with  danger,  is  strong  evidence  that  it  is  a  proper 
one.  And  if  you  think  the  practice  has  been  as  repre- 
sented, can  you  say  that  because  in  the  present  instance 
it  turns  out  that  the  tyre  has  been  pared  down  to  too  great 
a  degree  of  thinness,  that  this  is  evidence  of  negligence  ?  / 

If,  however,  you  think  there  was  that  degree  of  thinness 
which  made  it  improper  to  use  the  tyre,  then  you  will  find 
for  the  plaintiffs. 

Lastly,  even  assuming  that  the  accident  was  not  caused 
by  negligence  of  the  company's  servants,  might  it  have 
been  prevented  or  mitigated  by  a  better  use  of  break- 
power  ?  It  is  not  to  be  disputed,  because  the  universal 
practice  of  railway  companies  is  an  acknowledgment  of  its 
necessity,  as  a  matter  of  proper  caution  and  care,  that 
break-power  ought  to  be  used.  Are  you  of  opinion  that 
the  absence  of  a  second  break-van,  or  the  not  putting 
the  single  one  in  the  rear,  was  negligence  on  the  part  of 
the  company  ?  You  must  consider  the  question  as  prac- 
tical men ;  and  if  you  think  that  there  was  a  neglect  of 


696  CASES  AT  THE 

1860.         what   might  fairly  and   reasonably   have   been    expected 

^^^       from  the  railway  company  for  the  protection  of  a  train,  that 

and  Others     would  be  negligence.     But  then  the  question  would  remain 

The  Eastern  whether  it  conduced  to  the  accident,  i.  e.  in  the  sense  not 

^Uilwat      °^  havmg  caused  it,  but  of  not  having  prevented  it.     This 

Company,     depends   upon  whether,  assuming   the  break-power  had 

been  better  used,  it  would  have  prevented  or  mitigated  the 

catastrophe. 

The  jury,  in  answer  to  specific  questions,  found,  that 
there  was  no  evidence  that  the  tyre  was  negligently 
welded ;  that  the  neglect  bad  not  become  visible ;  that 
there  was  no  negligence  in  using  the  tyre  after  it  had 
become  thin;  that  there  was  no  negligence  in  not  pro- 
viding better  break-power;  and  that,  if  it  had  been 
applied,  it  would  not  have  averted  or  materially  mitigated 
the  catastrophe. 

Verdict  for  the  defendants. 


1862. 
MM«  LINDSAY  ,.  LEATHLEY. 

Hilary  Term.        . 

An  iron  .A.CTION  on  a  time  policy  for  a  year  ending  31st  of 

ridfngTtan-6  January,  1860,  on  an  iron  steam  ship,  the  policy  being 
roadstead  °pen  va,ue(1  at  3,980/.,  the  ship  being  valued  at  14,000/.,  and 
where  she  had  machinery  3,500/.,  total  value  17,500/.  The  declaration 
distress,  en.       averred  that  the  defendant  had  subscribed  as  insurer  for 

countered  some 

severe  gales,  in  which  she  pitched  and  rolled  a  good  deal,  and  some  time  afterwards,  while 
still  there  waiting  necessary  repairs,  a  hole  in  her  bottom  was  discovered  which  might  have 
been  repaired ;  and  there  being  also  evidence  that  some  of  her  rivets  were  wrenched  and  tomt 
of  the  iron  plates  on  her  bottom  "  started" — injuries  which  might  either  have  arisen  from 
straining  in  a  storm,  or  from  wear  and  tear ;  and  the  assured  having  abandoned  her  and 
claimed  as  for  a  total  loss,  the  underwriter  paying  into  court  a  sum  estimated  only  on  a  partial 
loss  calculated  on  the  cost  of  repair: — Held,  1.  That  the  plaintiff  could  only  recover  for  loss 
or  injury  proved  to  have  been  caused  by  perils  of  the  seas.  2.  That  he  could  not  recover  as 
for  a  constructive  total  loss ;  unless,  under  the  circumstances,  the  captain  was  justified 
in  abandoning  the  ship.  3.  That  this  would  depend,  (1),  upon  whether  the  ahip  could  snd 
ought  to  have  been  repaired  where  she  was,  or,  (2),  whether  she  could  safely  have  been  taken 
to  some  port  where  she  might  bave  been  repaired.  4.  That  the  plaintiff  could  not  recover 
for  any  injury  caused  by  wear  and  tear,  unless  in  consequence  of  the  ship's  detention  at  the 
place  in  question  by  previous  perils  of  the  seas. 


V. 

Leathlby. 


SITTINGS- QUEENS  BENCH.  697 

150/.,  and  that  the  ship  had  been  wholly  lost  (a)  by  perils         1862. 
of  the  sea  insured  against.     Claim.  200/. 

°  Lindsay 

Plea,  payment  into  Court  of  10/.  10*. 

[This  sum  was  calculated  at  the  rate  of  7  per  cent., 

which  on  the  total  value  of  ship  insured  would  amount  to 

nearly  1,200/.    This  was  paid  into  Court,  on  the  footing 

of  a  partial  loss,  as  being  sufficient  to  cover  the  amount 

of  repairs  rendered  necessary  by  reason  of  injuries  caused 

through  perils  of  the  seas.] 

In  the  course  of  the  case, 

Lush,  for  the  plaintiff,  submitted  that  the  plea  admitted 
that  the  loss  arose  through  perils  of  the  seas ;  but 

Bovill,  for  the  defendants,  contended  that  it  only  ad- 
mitted a  loss  through  perils  of  the  seas,  to  the  amount 
paid  into  Court,  because  on  the  declaration  the  plaintiff 
could  have  recovered  for  a  partial  loss  (6),  and  that  there- 
fore it  was  open  for  the  defendants  to  dispute  that  the  loss 
was  total,  or  caused  by  perils  of  the  seas.     And 

Cockburn,  C.  J.,  so  held  and  ruled  accordingly  (c), 
that  the  plaintiff  could  only  recover  to  the  amount  of  loss 
or  injury  proved  to  have  been  caused  by  perils  of  the 
seas. 

[There  were  upwards  of  100  similar  actions  against 
underwriters  of  the  same  policy,  of  which  some  had  been 
settled,  and  the  rest  had  been  consolidated  to  abide  the 
event  of  the  present  action.] 

Lush,  Dowdeswell  and  Lloyd  for  the  plaintiff. 

Jiwill,  Honyman  and  W.  Williams  for  the  defendants. 

The  ship,  an  iron  steamer  of  950  tons  burden,  was 
built  in  1850,  and  the  plaintiff  became  the  owner  in  1857. 

(a)    On    which   plaintiff   could  recovered  the  loss  proved.    Ibid. 
have  recovered  on  proof  of  a  par-  (6)   Vide  tupra. 

tial  loss  (Gardiner  v.  Croudale,  1  (c)   Vide  Perren  v.  Monmouth- 

W.  Black.  198),  and  on  judgment  ihire  Railway  Company,  22  L.  J., 

by  default,  plaintiff  could  only  have  C.  i\  164. 
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1^62.         In  January,    1857,  she  left   England  for   Calcutta,  and 


from  that  lime  was  employed  in  sailing  between  Calcutta 
«.  and  China  until  February,  1859,  when  the  present  policy 


LftAfflLET. 


was  entered  into,  a  time  policy  for  a  year.  In  March  ibe 
sailed  on  a  homeward  voyage,  with  a  cargo  of  indigo, 
saltpetre  and  jute,  a  species  of  hemp.  At  that  time  it 
appeared  that  the  mast  was  rotten,  that  nearly  all  the 
"  gear  "  standing  or  running  were  rotten  and  unsafe,  and 
that  the  deck  required  re-sheathing ;  that  the  wood-work 
generally  was  in  a  bad  state,  and  the  iron-work  rusted  and 
corroded.  In  the  first  two  months  of  the  voyage  the 
vessel  sustained  some  damage,  and  in  May  put  into  Algoa 
Bay  to  refit.  [Algoa  Bay  is  on  the  south-east  coast  of 
Africa,  about  600  miles  from  the  Cape,  and  about  the 
same  distance  from  Port  Natal.  It  is  an  open  roadstead, 
the  nearest  port  to  it  being  Simon's  Bay,  distant  about 
430  miles.]  While  there,  it  was  found  that  damage  bad 
been  sustained,  for  which  25  per  cent  bad  been  paid  by 
the  insurers.  In  July  the  captain,  finding  that  thorough 
refitting  was  necessary,  requiring  a  larger  outlay  than  he 
thought  proper  to  incur  without  consulting  the  owner, 
went  to  England  for  that  purpose,  leaving  the  vessel 
riding  at  anchor  in  the  open  roadstead.  On  the  2nd  and 
16th  of  October  heavy  gales  blew,  which  sent  some  vessels 
on  shore,  and  in  the  log-book,  on  the  17th  of  October, 
there  was  an  entry  that  the  ship's  deck  leaked;  but  no 
other  similar  entry  occurred,  and  there  was  no  mention 
that  the  ship  had  "  strained."  In  November  the  captain 
returned  to  Algoa  Bay,  bringing  roasts,  spars,  &c.  to  the 
value  of  5,000/.,  and  thereupon  the  repairs  proceeded. 
On  the  27th  of  December  the  captain's  attention  was 
called  to  a  leak,  which  he  said  he  saw  "  abaft  the  engine- 
room,  just  inside  one  of  the  after  compartments/'  and 
which  he  described  as  a  hole  of  the  size  of  a  small  rivet, 
ragged  in  shape,  with  a  crack  going  from  the  upper  part, 
and  from  one  of  the  sides."    This  bole  the  captain  caused 
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to  be  plugged  with  wood,  but  he  said  he  saw  that  the  iron         1862. 
plates  and  rivets  in  the  bottom  of  the  ship  were  injured  ; 
that  some  of  the  rivet-heads  were  off,  some  near  where  the  v. 

hole  was,  and  others  under  the  engines  and  boilers ;  and 
some  of  the  plates  were  apparently  started.  The  captain 
at  once  had  the  ship  surveyed,  and  the  surveyors'  report 
recommended  that  the  cargo  should  be  unshipped,  and 
the  vessel  "  hove  down/'  in  order  the  better  to  inspect  the 
state  of  her  plates  and  rivets.  The  captain  then  (in 
February)  had  the  cargo  taken  out  and  again  surveyed, 
and  the  surveyors  reported  that,  from  the  bad  state  of  the 
rivets  and  plates  it  would  be  absolutely  necessary  to  have 
the  bottom  examined  externally,  before  any  opinion  could 
be  formed  of  the  ship's  seaworthiness,  and  that  she  could 
not  go  to  sea  without  being  hove  down  and  examined. 
The  captain  then  had  her  boilers  taken  out,  and  advertised 
for  tenders  for  heaving  the  ship  down.  Only  one  tender 
was  sent,  for  the  sum  of  3,000/.,  which  the  surveyors 
advised  him  not  to  accept.  An  offer  was  made  of  a  hulk 
for  the  purpose  of  heaving  down  for  1,000/.,  but  this  offer 
also  the  captain  declined,  even  when  it  was  repeated 
gratuitously.  It  appeared  from  the  surveyors'  report  that 
the  operation  of  heaving  down  a  vessel  in  an  open  road- 
stead would  be  attended  with  great  danger,  and  that  was 
one  of  the  reasons  they  urged  for  not  accepting  the  tender. 
No  further  survey  was  made,  but  the  captain  applied  to 
Lloyd's  agent  at  Algoa  Bay  for  advice,  which  was  de- 
clined. It  did  not  appear  that  any  one  there  had  recom- 
mended that  the  ship  should  be  taken  to  Simon's  Bay, 
which  would  have  been  a  safe  port. 

No  attempt  was  made  to  take  her  there,  and  on  the  19th 
February  the  captain  made  his  protest  of  abandonment, 
and  thereupon  tbe  hulk  of  the  ship  was  set  up  for  sale 
and  sold  for  200/.  The  captain  came  home  and  placed  him* 
self  in  communication  with  the  underwriters,  several  of 
whom  bad  since  paid,  but  the  greater  number  had  resisted 
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1862.         the  claim  for  a  total  loss,  and  the  other  actions  had  been 
consolidated  to  abide  the  result  of  the  present  one.    The 
captain,  after  waiting  for  four  months   in   this  country, 
Leathlet.    during  which  time  he  had  not  been  examined  by  either  party, 
went  abroad,  and  was  there  examined  by  commission. 

The  great  contest  in  the  case  was  as  to  the  nature  and 
extent  of  the  injury  the  ship  had  sustained.  The  strength 
of  the  case  for  the  plaintiff  was,  that  the  rivets  were  torn 
and  wrenched  and  the  plates  loosened  by  reason  of  strain- 
ing in  the  heavy  gales  of  October,  and  it  was  not,  on  the 
part  of  the  plaintiff,  denied  at  the  end  of  the  case,  that  the 
hole  alone  might  have  been  repaired ;  at  all  events,  suffi- 
ciently so  to  have  reached  Simon's  Bay  in  safety.  On  the 
part  of  the  defendants,  the  loosening  of  the  plates  and 
rivets  was  denied,  and  it  was  disputed  that  there  had  been 
any  symptoms  of  straining.  The  purchaser  of  the  ship 
was  examined  on  their  behalf,  and  stated  that  the  only 
injury  was  the  hole,  and  that  it  could  have  been  repaired 
for  100/.  or  less. 

But  it  did  not  appear  that  he  had  attempted  either  to 
repair  or  to  remove  the  vessel.  The  witnesses  for  the 
defendants  placed  the  hole  at  the  bottom  of  the  well-hole, 
and  ascribed  it  either  to  the  action  of  the  sounding-rod  or 
to  the  corrosive  effect  of  bilge-water.  But  no  satisfactory 
cause  was  assigned  for  the  hole  by  the  evidence  on  either 
side.  And  at  the  close  of  the  case  it  seemed  to  have  be- 
come of  little  importance,  seeing  that  it  was  not  then  dis- 
puted that  it  might  have  been  repaired.  The  witnesses 
for  the  plaintiff  relied  chiefly  on  what  they  alleged  to  have 
been  the  wrenched  state  of  the  rivets  and  plates,  as  at  once 
showing  a  deadly  injury  to  the  vessel,  and  one  which  must 
have  been  caused  by  straining  and  so  by  perils  of  the  seas. 

The  witnesses  for  the  defendants  denied  that  the  rivets 
and  plates  were  wrenched,  though  they  stated  that  tbey 
were  worn ;  and  they  on  the  other  hand  insisted  that  the 
hole  could  not  possibly  have  been  caused  by  straining,  and 
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that  there  wa9   nothing  which  might  not  be  ascribed  to        1862. 
wear  and  tear  or  to  the  causes  before  mentioned.    They      L 
particularly  urged  that  one  of  the  sure  signs  of  straining  *. 

was  leaking,  and  that  there  was  very  Blight  evidence  of 
leaking,  and  none  which  might  not  be  accounted  for  by  a 
general  weakening  of  the  vessel  caused  by  wear  and  tear 
and  general  want  of  repair.  And  above  all,  that  it  was 
impossible  that  there  should  be  strong  straining  in  the 
plates  beneath  the  engine-room,  when  there  were  no  signs 
of  it  elsewhere. 

On  all  these  points  there  was  great  contrariety  of  opinion 
and  a  great  body  of  contradictory  evidence.  The  trial 
lasted  five  days. 

At  the  close  of  the  case, 

Cock  burn,  C.  J.  (to  the  jury). — This  is  one  of  the  most 
important  insurance  cases  ever  tried.  It  raises  the  ques- 
tion, under  what  circumstances  a  captain  is  entitled  to 
abandon  a  vessel,  so  as  to  give  the  owner  a  claim  upon 
the  underwriters  for  a  total  loss?  There  are  two  great 
points  for  your  consideration  : — First,  whether  the  captain 
was  justified  in  abandoning  the  vessel  ?  Secondly,  whether 
the  damage  which  she  had  sustained  arose  from  "  perils 
of  the  seas  ?"  The  plaintiff  must  satisfy  you  on  both  those 
points. 

Upon  the  first  point,  the  question  will  be,  in  effect, 
what  would  a  prudent  owner,  uninsured,  have  done  in 
similar  circumstances?  or,  in  other  words,  what  would  the 
insurers  have  done,  or  desired  to  have  done,  had  they  been 
present  ? 

There  are  two  cases  in  which  a  captain  is  justified  in 
abandoning  a  ship,  and  claiming  as  for  a  total  loss  (though 
the  ship  remains  in  specie,  and  has  not  been  destroyed  or 
wrecked),  i.e.  what  is  called  a  constructive  total  loss. 
One  case  is,  where  the  vessel  has  been  so  damaged  that 
she  cannot  proceed,  with  a  due  regard  to  the  safety  of  the 
vessel,  or  of  those  who  have  to  navigate  her,  and  repairs 
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1862.        are  physically  impossible  at  the  place  where  she  is.    The 
^r*^***      other  case  is,  where  the  repairs,  though  possible,  will,  from 
v.  their  extent,  cost  so  large  a  sum  that  the  value  of  the 

vessel,  when  repaired,  will  not  be  equal  to  the  costs  of  the 
repairs.  This  latter  case,  however,  does  not  here  arise; 
and  the  case  for  the  plaintiff  is,  that  the  repairs  from  the 
circumstances  were  physically  impossible.  And  the  ques- 
tion you  will  have  to  consider  is,  whether  this  was  so? 
The  first  question  will  be  as  to  the  extent  of  the  damage : 
the  next,  what  were  the  means  of  repair? — First,  as  to  the 
extent  of  the  damage.  It  has  been  ascribed  partly  to  the 
hole  in  the  ship's  bottom,  but  chiefly  to  the  straining  of  the 
rivets,  and  the  consequent  looseness  of  the  plates.  The 
evidence  as  to  the  leak  or  hole  seems  clearly  to  show  that 
it  could  have  been  repaired,  and  the  counsel  for  the  plain- 
tiff in  his  reply  did  not  dispute  it.  The  great  question, 
therefore,  is  as  to  the  other  bead  of  damage :  was  the 
ship  strained,  as  alleged  on  the  part  of  the  plaintiff,  so  as 
to  loosen  her  rivets  and  plates  ?  The  surveyors  certainly 
recommended  that  the  ship  should  be  "  hove  down,0  to  see 
the  state  of  the  ship's  bottom ;  and  one  of  their  reports 
mentions  leaking,  and  speaks  of  the  "bad  state  of  the 
plates."  That,  however,  is  consistent  with  the  theory  of 
the  defendants— that  the  leakage,  except  that  which  arose 
from  the  hole,  arose  from  the  general  weakening  of  the 
vessel  owing  to  wear  and  tear.  Beyond  all  doubt  the  case 
must  turn  on  the  state  of  the  rivets  and  plates;  and  there 
is  the  evidence  of  the  captain  that  he  saw  that  they  were 
injured  from  the  place  where  the  hole  was  as  far  as  to  the 
boilers,  and  under  the  engines  and  boilers.  But  another 
of  the  plaintiff's  witnesses  described  the  plates  as  "worn," 
and  said  that  the  state  of  the  rivets  might  have  arisen  from 
causes  going  over  some  months,  and  did  not  ascribe  their 
state  to  straining.  It  does  not  appear  clearly  that  any  of 
the  rivets  were  started,  though  there  was  certainly  some 
evidence  that  they  had,  and  that  this  would  so  loosen  the 
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plates  as  to  let  in  water.    There  is  also  some  evidence  that        1862. 

this  could  only  be  ascribed  to  straining  of  the  vessel  in  a      T**^ 

.  °  Lindsay 

storm,  and  that  some  of  the  rivets  were  off.    Next,  as  to  v. 

the  means  of  repair.  Now  there  is  very  strong  evidence 
that  the  plates  could  not  be  repaired,  nor  indeed  their 
state  fully  known  without  heaving  down  the  vessel,  and 
that  this  was  an  operation  which  could  not  have  been 
safely  effected  at  Algoa  Bay;  that  it  could  not  be  done 
without  enormous  expense  and  very  great  peril  and  risk. 
The  surveyors  advised  the  captain  not  to  accept  the 
tender,  but  it  will  be  for  you  to  say  whether  he  ought  to 
have  at  least  availed  himself  of  the  free  offer  of  a  hulk  for 
the  purpose  ?  or  whether  he  ought  not  to  have  taken  the 
ship,  or  try  to  take  her  to  Simon's  Bay?  No  doubt  this 
must  greatly  have  depended  upon  the  degree  of  damage 
done  to  the  ship.  But  suppose  you  come  to  the  conclu- 
sion that  the  ship  required  thorough  examination  and  re- 
pairs, and  that  such  examination  and  repairs  might  have 
been  obtained  at  Simon's  Bay,  are  you  of  opinion  that  the 
captain  was  right  in  abandoning  the  vessel  without  taking 
her  there?  If  the  vessel  required  effectual  repairs,  no  doubt 
they  could  not  have  been  done  at  Algoa  Bay,  where  it 
could  have  been  impossible  to  keep  the  ship  hove  down, 
without  great  risk  of  her  going  to  the  bottom.  So  that  if 
the  ship  required  such  repairs,  they  could  not  have  been 
done  at  Algoa  Bay;  the  question,  therefore,  whether  the 
captain  should  have  taken  the  ship  to  Simon's  Bay  de- 
pends partly  on  the  extent  of  the  damage ;  partly,  also, 
on  the  means  oftahing  the  ship  there,  and  on  the  means 
of  repairing  her  there.  It  is  for  you  to  consider  whether 
he  should  have  tried  to  have  her  towed  there,  and 
whether,  if  he  got  her  there,  the  repairs  required  could 
have  been  done.  It  is  for  you  to  consider  whether  it  was 
unsafe  to  take  her  to  Simon's  Bay,  so  as  to  leave  the 
captain  no  alternative  bnt  to  abandon  her  where  she  was. 
It  is  of  great  importance  that  captains  and  owners  should 
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1862.        understand  that  vessels  are  not  to  be  lightly  abandoned, 
v^v^,/      but  that  it  is  the  duty  of  the  captains  to  use  an  honest 
v.  energy,  and  all  possible  means  to  bring  the  vessel  on  her 

voyage,  and  that  they  are  bound  to  do  the  best,  which  a 
prudent  owner,  uninsured,  would  have  done  under  the  cir- 
cumstances. Did  the  captain,  in  this  case,  do  rightly,  and 
in  the  exercise  of  a  sound  discretion,  in  abandoning  the 
ship  ?  If  so,  the  underwriters  are  liable,  if  otherwise,  they 
are  not  so.  Observe,  that  the  question  is,  whether  the 
captain  acted  in  the  exercise  of  a  sound  discretion ;  not 
merely  whether  he  acted  honestly.  Are  you  satisfied  that 
he  acted  rightly,  in  the  exercise  of  a  sound  discretion  under 
all  the  circumstances,  and  after  doing  all  that  he  ought 
reasonably  to  have  done  ? 

But  supposing  the  captain  was  not  wrong  in  abandoning 
the  vessel  with  reference  to  the  interests  of  the  owner,  the 
question  remains,  whether  the  damage  which  the  vessel 
had  sustained  was  caused  by  perils  of  the  seas.  The  case 
for  the  defendants  is,  that  the  state  of  the  rivets  and  plates 
arose  from  wear  and  tear,  for  which  the  underwriters  are 
not  liable.  Whether  the  injuries  arose  from  external  or 
internal  causes,  they  may  have  been  the  result  of  wear  and 
tear.  Ships  will  wear  out,  and  it  is  not  against  wear  and 
tear  that  the  underwriters  insure.  Therefore,  if  some  of 
the  plates  and  rivets  were  worn  off  otherwise  than  through 
the  ship's  being  strained  by  the  winds  and  waves,  then,  if 
it  were  by  striking  against  a  rock,  it  would  be  by  perils  of 
the  seas ;  if  by  the  action  of  the  sounding-rod,  or  by  the 
corrosive  effect  of  the  bilge-water,  it  would  not  be  so. 
Observe,  the  case  for  the  defendants  supposes  that  the 
only  leak  was  in  the  well-hole;  but  the  case  for  the 
plaintiff,  that  there  was  leakage  arising  from  external 
causes,  may  equally  be  true,  wherever  the  leakage  was 
elsewhere.  Certainly  there  is  evidence  for  you  that  the 
damage  was  caused  by  perils  of  the  seas;  and,  lastly, 
assuming  that  it  was  so,  was  it  a  partial  or  a  total  loss? 
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There  are,  therefore,  two  main  questions  for  you.    First,        1862. 
whether,  (with  reference  to  what  a  prudent  owner,  uninsured,      . 
would  have  done,)  the  damage  which  the  ship  had  sus-  «• 

tained,  and  the  circumstances  in  which  she  was  placed, 
were  such  as  to  justify  the  captain  in  abandoning  her? 
Next,  whether,  if  so,  the  damage  was  the  result  of  perils 
of  the  seas  ? 

Under  the  second  head  several  questions  arise — 

(1).  Could  the  ship  have  been  repaired  at  Algoa  Bay  so 
as  to  proceed,  if  not  to  England,  at  all  events  to  Simon's 
Bay? 

(2).  In  the  latter  view,  then,  having  regard  to  the  means 
of  repair  at  Simon's  Bay,  ought  the  captain  to  have  taken 
the  ship  there? 

(3).  Was  the  damage  the  result  of  wear  and  tear  or 
perils  of  the  seas  ? 

(4).  If  you  should  find  that  it  was  the  result  of  wear  and 
tear,  was  it  while  the  vessel  was  lying  moored  at  Algoa 
Bay  after  the  month  of  June?  That  is,  in  consequence  of 
the  detention  there. 

Verdict  for  the  plaintiff  (a). 

(a)  Cock  burn,  C.  J.,  stayed  ex-  Semble,  there  wai  evidence  suffix 

ecution ;  but  this  might  have  been  cient  to  sustain  the  verdict.     In 

to  afford  either  party  an  opportu-  Easter    Term    Bovill  moved,  as 

nity  of  moving  for  misdirection,  against  evidence. 


LUCKOMBE  AND  ANOTHER  V.  ASHTON  AND  ANOTHER.     Sittings  after 
__  Hilary  Term. 

xHIS  was  an  action  for  drugs  supplied  to  a  dispensary  An  action 
during  and  between  the  years  1852  and  1856;  the  amount  against  the 
.claimed  being  a  balance  of  417/.,  after  giving  credit  for  a  ^^enMiv 
sum  of  30/.  paid,  on  account,  by  the  defendants.  (who  were  also 

Pleas :  never  indebted,  and  the  Statute  of  Limitations,     managing 

committee,)  for 
drugs  supplied  for  the  dispensary,  on  the  orders  of  others  of  its  medical  officers,  on  behalf  of 
the  committee,  and  with  the  knowledge  of  the  defendants,  the  jury  being  directed  that  the 
defendants  would  be  personally  liable  unless  they  made  the  plaintiffs  understand  that  they 
were  to  look  only  to  the  funds  of  the  institution. 

VOL.  II.  3  B  F.F. 
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1802.  Cleasby  and  Field  for  the  plaintiffs. 

Luckombi         Lush,  Parry,  Sent ,  and  Sharpe,  for  the  defendants. 

and  Another 

••  The  dispensary  had  been  established  in  1851  by  volun- 

and  Another,  tary  contributions  and  subscriptions,  and  the  defendants  put 
themselves  forward  as  the  medical  officers,  and  appeared  to 
have  been,  in  fact,  the  principal  promoters.  They  were  not 
elected  or  appointed  by  any  body  of  subscribers;  but  they, 
in  effect,  appointed  themselves,  and  they  concurred  in  ap- 
pointing others,  who  attended  to  the  ordinary  internal 
management,  they  themselves  acting  as  visiting  medical 
officers.  There  was  a  committee  of  management  formed 
by  all  the  medical  officers,  of  which  the  defendants  con- 
tinued to  be  members  until  1857.  There  was  a  banker's 
account  opened  in  1854,  upon  which,  by  a  letter  signed 
by  the  two  defendants,  cheques  were  to  be  drawn  by  any 
two  directors,  countersigned  by  the  honorary  secretary. 
One  of  the  defendants  had  been  honorary  secretary  and 
the  other  honorary  treasurer.  Orders  for  drugs,  &c  were 
written  on  printed  forms,  headed  "  Blenheim  Street  Dis- 
pensary," signed  by  the  resideut  medical  officers  on  behalf 
of  the  committee,  and  addressed  to  the  plaintiffs,  who  had 
supplied  all  the  drugs  from  the  commencement.  No  orders 
were  produced  signed  by  the  defendants,  but  there  was  an 
order-book  in  which  duplicate  orders  were  written,  and 
this  book  was  seen  from  time  to  time  by  the  defendants 
and  the  other  members  of  the  committee,  who  also  saw 
the  banker's  book  from  time  to  time.  It  was  not  denied 
that  the  defendants  were  aware  of  the  course  of  business, 
and  of  the  supply  of  drugs  by  the  plaintiffs  on  orders 
written  as  above  mentioned, "  on  behalf  of  the  committee." 
Sums  had  been  paid  to  the  plaintiffs  on  account  of  drag** 
supplied  in  1851  and  1852;  but  a  balance  remained  due 
on  the  account  for  1 852.  No  further  payment  was  made 
until  the  end  of  185(> ;  and  frequent  applications  were  made 
by  the  plaintiffs  for  payment :  the  defendants  replied  that 
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they  bad  no  funds  of  the  institution  in  hand  ;  in  answer  to         18G2. 
which  the  plaintiffs  from  time  to  time  suggested  a  recourse      s*~v^' 
to  balls,  concerts,  fancy  fairs,  and  the  like.     Resort  had    and  Another 
been  had  to  such  means,  and  a  sum  of  400/.  raised,  which,       ashton 
however,  had  been  applied  to  the  payment  of  a  sum  of  «"*  Another, 
money  for  the  purchase  of  the  lease  of  the  premises,  for 
which  the  defendants  had   made  themselves,  in  writing, 
personally  responsible.    It  appeared  that  the  subscriptions 
and  donations  had  not  left  funds  available  to  meet  the 
demand  in  respect  of  drugs.   In  various  printed  circulars,  or 
appeals,  the  defendants  represented  that  there  was  a  large 
debt  due  for  drugs. 

In  January,  1857,  the  plaintiffs  wrote  to  the  defendants 
a  letter,  inclosing  their  account,  commencing  with  a 
balance  due  on  the  account  for  1852,  and  expressing 
themselves  in  these  terms :  "  This  state  of  things  is  at 
variance  with  all  business,  and  we  have  decided  to  decline 
supplying  your  institution  from  this  year,  unless  a  satis- 
factory arrangement  can  be  made  for  an  early  payment  for 
the  future,  and  for  a  gradual  but  certain  liquidation  of  the 
outstanding  debt."  The  defendants  thereupon  paid  30/. 
generally  on  account,  and  signed  the  following  memo- 
randum :  "  We,  the  undersigned  medical  officers,  &c. 
hereby  guarantee  and  engage  to  pay  you  for  any  drugs 
you  shall  supply  to  this  institution  within  one  month  from 
the  end  of  the  quarter/'  No  further  payment,  however, 
having  been  made  on  the  old  account,  the  plaintiffs,  in 
November,  1861,  brought  the  present  action. 

For  the  plaintiffs  it  was  urged  that  the  defendants  had 
never  said  a  word  to  negative  personal  liability. 

For  the  defendants  it  was  urged  that  the  plaintiffs  had 
never  intimated  that  they  looked  to  their  personal  liability. 
It  was  contended,  on  behalf  of  the  defendants,  that  the 
plaintiffs  must  be  taken  to  have  looked  to  the  funds  of  the 
institution. 

The  defendants  acted  Mta\ong  gratuitously. 

3b2 
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1862. 


LtCKOMBB 

and  Another 

«. 

Ashton 

and  Another. 


Cockbukn,  C.  J.  (to  the  jury). — It  is  not  disputed  that 
the  defendants  were  aware  of  the  course  of  dealing,  so 
that  they  must  be  taken  to  have  been  parties  to  the  orders 
given  to  the  plaintiffs  "  on  behalf  of  the  committee,"  of 
which  the  defendants  were  members. 

It  is  not  denied  that  prim&  facie  this  would  make  them 
liable  to  the  plaintiffs. 

The  defence  is,  that  though  the  committee  gave  the 
orders,  the  understanding  of  the  parties  was  that  those 
who  gave  the  order  should  not  be  liable,  but  that  the 
plaintiffs  should  look  only  to  the  funds  of  the  institution, 
they  knowing  that  the  defendants  acted  gratuitously  and 
with  only  casual  sources  of  supply  derived  from  public 
charity. 

Do  you  see  your  way  to  that  conclusion  ?  That  is,  that 
the  defendants  were  only  to  be  liable  out  of  such  funds  as 
they  might  have  in  their  hands  for  the  purpose  of  paying 
for  these  supplies. 

The  plaintiffs  deny  that  they  supplied  the  goods  on 
such  an  understanding.  And  what  is  there  to  show  that 
they  did?  On  the  other  hand,  do  not  the  letters,  &c. 
rather  imply  the  reverse  ?  The  engagement  entered  into 
in  1857  is  for  an  "early"  payment  for  future  supplies, 
not  merely  for  payment.  There  is  nothing  to  militate 
against  the  plaintiffs'  claim,  in  the  fact  that  they  should 
have  suggested  in  relief  of  the  defendants  some  appeals  to 
public  charity  to  raise  funds.  This  was  natural  enough, 
knowing,  as  the  plaintiffs  did,  that  the  defendants  were 
acting  gratuitously,  but  it  is  far  from  implying  that  they 
looked  only  to  the  funds  (a).    The  same  remark  applies  to, 


(a)  Vide  Cross  v.  Williams,  10 
W.  R  302.  In  that  case  Pollock, 
C.  B,  observed,  arguendo,  that 
officers  or  managers  of  dispensaries 
or  hospitals  are  not  liable  personally 
for  drugs,  &c.  supplied  to  those  in- 
stitutions; but  that  was  said  in  a 


case  where  it  was  disputed  whether 
there  had  been  any  orders  by  or  on 
behalf  of  the  defendant,  and  must 
be  supposed  to  have  been  meant  of 
similar  cases ;  whereas  in  the  pre- 
sent case  there  was  evidence  of  a 
course  of  dealing,  with  payments 
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and  accounts  for,  their  so  long  abstaining  from  suing.     As        1862. 
to  the  Statute  of  Limitations,  the  payment  by  the  defend-     luckombb 
ants  generally  on  account  takes  the  whole  claim  out  of   and  Another 
the  statute. 

Verdict  for  the  plaintiffs. 


V. 
AsHTON 

and  Another. 


on  account  and  the  like,  all  im- 
porting a  personal  liability.  And 
see  Todd  v.  Em  ley,  8  M.  &  W. 
505 ;  9  lb.  606,  where  it  was  settled, 
that  members  of  the  committee  of 
a  club  are  liable  for  goods  supplied 
to  the  club  on  their  orders.  See 
also  as  to  the  liability  of  promoters 


or  provisional  directors  for  goods 
supplied  on  their  orders,or  on  orders 
agreed  to  at  meetings  at  which 
they  attend.  Bailey  v.  Macaulay, 
19  L  J.,  Q.  B.  73.  See  as  to 
liability  of  a  trustee  of  a  coal  club, 
Wood  v.  Finch,  ante,  p.  447. 


MITCHELL   AND    ANOTHER   V.  KAHL   AND   OTHERS.       London  Sittings. 
_^  Hilary  Term. 

DECLARATION,  that  in  consideration  that  the  plain-  In  an  action 

.  _  .  against  a 

tiffs  would  enter  into  a  charter,  through  the  defendants  as  broker  who 
brokers,  with  the  defendants'  principal,  one  D.,  as  owner  0„  behalf  of 
of  the  ship  Wittow.  for  a  charter  on  certain  terms  by  D.  the  owner  of  a 

1  '  J  ship  to  charter 

to  load  at  Riga,  &c,  they,  the  defendants,  warranted  and  her  to  the 
promised    the   plaintiff's   that   they,   the   defendants,  had  Lving  avi- 
an th  or  ity  from  D.  to  effect  the  said  charter.     Breach,  that  J0"^^ 
they  had  not  such  authority,  whereby  the  plaintiffs  lost  the  had  requested 

them  to  charter 

benefit  of  a  ship  on  such  terms,  and  had  to  procure  a  themselves 
larger  ship  at  a  higher  freight,  &c.  sh™a^7hey 

having  char- 
tered a  much 
larger  ship  at 
a  higher 
freight : — 
Held,  that  they 
could  not  re- 

On  the  5th  of  May,  1860,  the  defendants9  firm,  as  broker  more 
brokers,  entered  into  the  charter  for  the  ship  Wittow,  fj^"  *e0f lf" 
belonging  to  one  D.  at  Riga,  to  load  timber  there,  on  a  freight  on  the 

_.  i       mi  n    i  ••  r»f^  tonnage  of  the 

voyage  to  Liverpool.     1  he  tonnage  of  that  ship  was  250  former  ship,  if 

they  could 
have  procured  one  of  similar  size,  or  had  neglected  to  give  the  defendants  notice  of  the  sub* 
stituted  ship,  so  that  he  might  use  the  surplus  freight. 


Plea :  payment  into  Court  of  75/. 

M.  Smith  and  W.  Williams  for  the  plaintiffs. 

Shee,  Serjt.,  Lush  and  Murphy  for  the  defendants. 
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18(32. 


Mitchell 
and  Another 

«. 

K.AHL 

and  Others. 


tons,  and  she  could  carry  300  loads.     The  freight  was  19s. 
per  load. 

On  the  19th  of  May  the  defendants  found  that  their 
principal  at  Riga  would  not  sanction  the  charter,  and  they 
informed  the  plaintiffs  of  this,  and  desired  them  to  charter 
another  vessel. 

On  the  12th  of  August  the  plaintiffs  accordingly  char- 
tered the  Auguste  at  Riga,  a  ship  which  would  carry  477 
loads,  the  freight  being  21s.  per  load. 

There  was  positive  evidence  on  the  part  of  the  plaintiffs 
that  they  could  not  have  got  a  smaller  vessel. 

There  was  some  proof  on  the  part  of  the  defendants  that 
there  were  a  great  number  of  vessels  at  Riga,  but  no 
positive  proof  that  the  plaintiffs  could  have  got  a  smaller 
one. 

On  the  5th  of  August  the  Wittow,  the  ship  originally 
chartered,  sailed  from  Cardiff  for  Riga,  so  that  she  would 
not  have  got  to  Riga  before  September. 

The  AuguUe  was  a  month  loading  at  Riga,  during 
August  and  September. 

The  plaintiffs  did  not  give  the  defendants  any  notice  of 
the  substituted  charter.  The  post  would  have  taken  about 
a  month  to  have  brought  an  answer;  but  there  was  a 
telegraphic  communication,  by  which  an  answer  could 
have  been  got  in  a  day  or  two.  It  did  not  appear  that 
the  defendants  could  or  would  have  used  the  surplus 
space  on  board  the  substituted  ship;  nor  did  it  appear 
that  they  could  not  have  done  so. 

In  October  the  Augiiste  reached  Liverpool,  and  the 
defendants  were  informed  of  the  tonnage  of  the  substi- 
tuted ship,  and  compensation  was  claimed,  on  the  footing 
of  the  difference  of  freight,  not  only  on  the  tonnage  of  the 
first  ship,  but  on  the  whole  tonnage  of  the  substituted  and 
larger  vessel,  giving  credit  for  the  profit  on  the  sale  of  the 
surplus  cargo  carried. 

The  defendants  disputed  their  liability  for  more  than 
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the  difference  of  freight  on  the  tonnage  of  the  first  ship, 
which  they  paid  into  Court. 

Cockburn,  C.  J.  (to  the  jury).— The  utmost  which  the 
plaintiff's  can  claim  is  the  difference  of  the  freights  on  the 
whole  of  the  cargo  of  the  substituted  ship,  giving  credit 
for  the  profit  on  the  surplus  cargo  carried.  To  that  they 
are  entitled,  if  you  are  satisfied  that  they  could  not  have 
found  a  smaller  ship  ;  for  in  that  case  they  could  not  get 
the  300  tons  carried,  except  at  the  cost  of  the  freight  of 
the  477  tons  ;  and  it  was  for  the  defendants*  freight  that 
the  space  should  be  used  (as  the  freight  would  have  to  be 
paid),  so  that  they  might  have  the  benefit  of  the  profit  on 
the  sale  of  the  surplus  cargo  carried.  If  you  think  either 
that  the  plaintiffs  might  have  got  a  smaller  vessel,  or  that 
they  improperly  neglected  to  give  the  defendants  notice  of 
the  substituted  charter,  so  as  to  give  him  the  option  of 
using  the  surplus  space,  you  may  find  for  the  defendants  ; 
otherwise,  for  the  plaintiffs,  for  the  sum  claimed. 

Verdict  for  the  defendants. 
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1862. 


Mitchell 

and  Another 

9. 

Kahl 
and  Others. 


Court  of  Queens  Bench,  Westminster,  coram  Cockburn,C.J. 

Middlesex 

HANCOCK  v.  CASE.  auk*. 

Q*  Hilary  Term, 

OLANDER.    There  were  two  counts,  both  charging  that  Where  an 
the  defendant  had  spoken  and  published  of  the  plaintiff,  as  discussing  with 
a  merchant,  that  he  had  written  to  one  Munns,  his  agent  an  agent  ©f  the 

'  .  assured  a  claim 

for  a  certain  ship  of  his,  that  if  the  underwriters  would  not  on  his  part  as 
accept  the  abandonment  of  the  ship,  it  should  be  sent  to  made  a  state- 
the  Mauritius  and  there  condemned.  £gntobeP°rU 

Special  damage:  that  by  reason  thereof  the  underwriters  founded  on  a 

r  &  J  ....  letter  of  the 

bad  been  deterred  from  settling  with  the  plaintiff'  in  respect  assured  which 
to  his  loss  of  the  said  ship.    [There  were  no  innuendoes  or  have'seenfim- 

plying  a  design 
to  make  such  a  claim  dishonestly,  no  such  letter  having  been  written: — Held,  that  the 
occasion  was  privileged,  but  whether  the  communication  was  so,  would  depend  on  the  motive 
with  which  it  was  made  and  whether  there  was  a  mere  mistake  or  a  statement  wilfully  false. 
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introductory  averments  explaining  the  transaction  to  which 
the  words  related.] 
Plea :  not  guilty. 

Shee,  Serjt.,  and  C.  Russell  for  the  plaintiff. 

Brett  and  Aspinall  for  the  defendant. 

In  September,  1860,  the  plaintiff,  as  owner,  insured  the 
ship  and  cargo  at  Liverpool  for  3,500/.,  on  a  voyage  to 
Madras,  and  the  defendant  was  among  the  underwriters. 

On  the  8th  of  September  she  sailed,  and  on  the  9th  re- 
turned, making  water.  From  that  day  till  the  18th  of 
September  she  was  under  repair,  and  then  re-started  on 
her  voyage.  In  February  she  was  at  Rio,  having  put  in 
there  in  distress,  and  the  captain  made  a  protest  as  to  her 
condition,  describing  her  as  having  made  water  the  very 
day  she  set  sail.  The  plaintiff  then  claimed  to  abandon 
her,  as  a  total  loss,  on  the  ground  that  the  cost  of  repairs 
would  exceed  her  value.  Correspondence  ensued,  in  which 
the  underwriters  acknowledged  a  liability  for  a  partial,  but 
refused  to  recognize  a  total,  loss,  or  to  accept  the  proposed 
abandonment.  Thereupon  the  plaintiff  wrote  to  his  agent 
at  Liverpool  the  letter  referred  to  by  the  defendaut,  in 
which,  after  stating  that  the  cost  of  repair  would  be  greater 
than  the  value  of  the  vessel,  he  went  on  thus:  "Therefore 
if  the  underwriters  will  not  consent  to  the  abandonment, 
they  will  ultimately  be  more  out  of  pocket,  because  their 
risk  does  not  cease  until  after  the  vessel  reaches  Madras, 
and  in  the  meantime  other  disasters  may  occur.  Please 
explain  this  to  the  underwriters,  and  let  us  know  their  re- 
ply and  what  they  propose  to  do.  In  case  they  refuse,  ask 
for  funds  to  pay  the  expenses  for  repairs."  This  letter  was 
shown  to  the  underwriters,  and,  among  others,  to  the  de- 
fendant. They  declined  to  accept  the  abandonment  or  pay 
for  expenses,  and  a  sum  of  4,500/.  was  taken  up  on  bot- 
tomry, out  of  which  the  ship  having  been  repaired,  in  April, 
sailed  for  Madras.   She  was  forced  to  put  in  at  Port  Louis, 
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Mauritius,  and,  being  surveyed,  was  found  not  worth  re*         1862. 

pairing,  and  abandoned.   The  plaintiff  then  claiming  as  for 

a  total  loss,  sent  the  papers  to  one  Horton  at  Liverpool,  in 

order  to  receive  the  money.  The  underwriters  disputed  the 

claim,  and  in  June,  1861,  Horton  saw  defendant  about  it. 

The  defendant  was  disposed  to  pay  seventy-five  per  cent, 

but  denied  a  total  loss.     After  this  he  spoke  the  words 

complained  of  in  the  first  count,  when  speaking  to  Horton 

on  the  subject.    The  plaintiff  then  came  to  ask  him  for  an 

explanation,  and  the  defendant,  no  one  else  being  present, 

said  to  him,  "You  refer  to  your  letter  to  Munns.     Well, 

you  did  write  to  that  effect.     I  have  seen  the  letter  and  I 

have  a  copy  of  it."     When  challenged  to  produce  it  he 

said  he  had  mislaid  it.     This  was  the  utterance  charged  in 

the  second  count. 

It  appeared  that,  since  the  speaking  of  the  words,  the 
underwriters  had  not  settled  the  claim,  requiring  the  plain- 
tiff to  give  up  all  claim,  whether  as  to  ship  or  cargo,  for 
seventy-five  per  cent.,  and  to  guarantee  them  against  any 
claim  of  the  bottomry  bondholders;  the  ship  having  been 
saved. 

Horton,  being  called  for  the  plaintiff,  and  having  stated 
that  the  defendant  had  desired  to  see  all  the  documents 
relating  to  the  ship, 

Brett  was  cross-examining  as  to  whether  the  defendant 
had  not  desired  to  see  the  plaintiff's  letter  to  his  agent 
(with  a  view  to  set  up  the  point  as  to  privileged  communi- 
cation); but 

Cockburn,  C.  J.,  said  the  defendant  had  no  right  to  re- 
quire that ;  it  was  not  like  a  letter  from  the  master  to  the 
owner ;  it  was  merely  a  letter  from  the  owner  to  his  home 
agent,  and  would  be,  moreover,  in  the  possession  of  the 
agent.  Moreover,  the  defendant  professed  to  have  not  only 
seen  it,  but  to  have  had  a  copy  of  it. 

At  the  close  of  the  case  for  the  plaintiff, 

Cockburn,  C.  J.,  pointed  out  that  there  was  no  proof  of 
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1862.        the  special  damage.    The  settlement  bad  stood  still  after 
the  slander,  but  it  was  post  hoc,  non  propter  hoc. 

Aspinall  objected  that,  as  the  words  were  laid,  there 
being  no  innuendoes  nor  inducement,  it  did  not  appear 
whether  they  were  actionable,  nor  how  they  a  fleeted  the 
character  of  the  plaintiff  as  a  merchant,  and  the  special 
damage  was  negatived. 

Cockburn,  C.  J. — The  want  of  innuendoes  or  induce- 
ment  can  be  aided  by  amendment,  as  the  evidence  shows 
that  the  words  were  spoken  under  such  circumstances  as 
clearly  to  convey  an  imputation  that  the  plaintiff  meant, 
by  dishonest  means,  to  get  a  sum  of  money  as  for  a  total 
loss,  to  which  he  was  not  fairly  entitled. 

Brett  submitted  that  there  was  no  publication  to  support 
the  second  count,  no  one  but  the  plaintiff  having  heard  the 
words. 

Cockburn,  C.  J. — No  doubt  the  substantial  question  is 
as  to  the  first  count,  as  to  the  words  spoken  to  Horton. 

Brett  submitted  that  the  words  were  privileged.  Horton 
was  acting  as  agent  for  the  plaintiff;  the  defendant  for 
himself  and  the  other  underwriters;  and  in  the  course  of  the 
discussion  between  them  the  defendant  stated  a  supposed 
fact,  detrimental  to  the  plaintiff's  claim,  and  which  was 
strictly  relevant,  and  so  privileged. 

Cockburn,  C.  J. — There  may,  no  doubt,  be  such  a  pri- 
vilege, but  when  a  man  makes  a  pecuniary  claim  on 
another,  the  other  has  no  right  to  traduce  his  character  in 
order  to  get  him  to  lower  his  demand.  However,  as  the 
question  of  privilege  will  depend  on  the  whole  character  of 
the  case  as  it  appears  upon  the  whole  evidence,  I  shall  re- 
serve my  ruling  upon  it  until  the  evidence  is  closed.  Do 
you  call  witnesses? 

Brett  desired  to  have  the  ruling  on  the  case  as  it  stood ; 
but 
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Cockburn,  C.  J.,  said  that  he  was  nut  bound  to  direct         ,862- 
the  jury  until  the  case  was  closed.     Thereupon 

Brett  called  the  defendant. 

At  the  close  of  the  case, 

Cockburn,  C.  J.,  told  the  jury  the  occasion  was  privi- 
leged.   Were  the  words  spoken  reasonably  within  it? 

Verdict  for  the  plaintiff,  damages  40*. 


Middlesex 

WELLS  v.  WEBBER.  ««.>*«. 

L  Hilary  Term. 

I  BEL.    The  first  count  stated  that  the  plaintiff  was  a  One  surgeon, 

surgeon,  and  had  written  a  book   for  the  information  of  another? a°  the 
the  profession,  and  unfit  to  be  read  by  the  public,  which  fa»ehot«lfa 

r  j  j  r  >  book  on  a  8ur. 

he  had  sent  to  the  defendant,  also  a  surgeon,  with  direc-  gical  subject 
tions  to  give  it  to  him.    It  then  charged  that  the  defendant  public  eye, 
caused  and  procured  to  be  composed  and   published  a  havin/after^ 
certain  paper  purporting  to  be  a  protest  of  certain  visitors  wa£J5pub~ 
at  an  hotel,  setting  forth  that  the  plaintiff  had  left  the  charging  him 
book  there,  with  directions  to  be  placed  in  some  con-  indecentlyfeft 
spicuous  place;  and  that  they  denounced  this  "  a  revolting  »t"i  a  public 

\  r         '  J  &  place,  and  not 

violation  of  decency/'  "  as  a  quackish  and  indelicate  mode  being  called  to 
of  advertisement/'  and  as  a  demoralizing  system  of  puffing,  was  that  it 

•  came  to  be  so 

exposed : — 

Second  count,  that  the  defendant  caused  to  be  pub-  #eW»  ***  *« 

■  jury  might  m- 

lished  in  the  Medical  Circular  a  letter  to  a  similar  effect,  fer  that  he  had 
and  embodying  the  protest  before  set  forth.  therewith  a* 

Third  count,  on  a  letter  to  a  similar  effect.  *icw  of  U8jn* 

'  it  as  a  pretext 

Plea  :   not  guilty.  for  the  charge. 

&        J  After  plniu- 

Phinn  and  Day  for  the  plaintiff.  tiff,»  counsel 

has  summed 

Huddleston  for  the  defendant.  up,  and  de- 

fendant s 

The  book  in  question  related  to  disorders  of  females,  coun««lh«« 

*  '  proceeded 

and  was  illustrated  with  plates,  which  the  plaintiff  admitted  some  time 

n    *.      i         ii-  it       l    x  i        »j    with  his  ad- 

were  not  fit  for  the  public  eye.     ror  that  reason,  be  said,  dress,  too  late 

he  had  only  had  a  limited  number  struck  off  for  circu-  {£,,^,1*  e 

lation  among  members  of  the  medical  profession;  and 
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1862.  having  been  at  an  hotel,  where  he  met  the  defendant,  also 
a  surgeon,  he  had  sent  him  a  copy  by  the  "  boots,"  telling 
him  to  take  it  up  to  the  bed-room  (where  the  defendant 
then  was)  and  give  it  to  him.  The  defendant  and  plaintiff 
were  only  known  to  each  other,  previously  to  their  meeting 
at  the  hotel,  as  occasional  writers  on  medical  subjects; 
but  in  that  way  they  appeared  to  have  come  a  little  into 
collision,  and  there  was  a  coolness  between  them  when 
they  met,  which,  however,  seemed  to  disappear,  and  in 
consequence,  just  before  the  plaintiff  left  the  hotel,  he 
sent  the  book  as  a  gift  to  the  defendant.  The  plaintiff 
heard  nothing  more  about  it  until  he  found  the  "protest" 
published  in  the  Medical  Circular,  and  sent  also  to  the 
College  of  Surgeons,  of  which  he  was  a  member.  There 
was  no  evidence  as  to  how  this  protest  came  to  be  drawn 
up,  nor  by  whom ;  and  though  it  purported  to  be  signed 
by  several  persons  (not  including  the  defendant),  none  of 
them  were  called  as  witnesses.  It  was  proved  that  after 
the  publication  the  defendant  had  said  at  the  hotel,  "  If  he 
(the  plaintiff)  had  written  of  me  what  I  have  written  of 
him,  I  should  think  no  one  would  speak  to  him  again." 
The  "  boots"  was  not  called. 

Huddleston,  for  the  defendant,  having  intimated  that  he 
should  call  no  witnesses, 

Phinn,  for  the  plaintiff,  summed  up,  and  suggested  that 
the  defendant  had  drawn  up  the  protest,  or  got  it  drawn 
up,  and  must  himself  have  put  the  book  in  the  coffee-room 
with  a  view  of  so  doing. 

Huddleston,  in  his  address  to  the  jury,  was  answering 
this  suggestion,  and  endeavouring  to  account  for  his  not 
calling  either  his  client  or  the  "  boots,"  when 

Cockburn,  C.  J.,  observed,  that- it  was  most  important 
to  have  called  them,  in  order  to  show  how  the  book  came 
to  be  exposed  to  the  general  visitors  at  the  hotel  (a). 

(a)  The  presumption  is,  that  a      a  message.     Middlclon  v.  Barned, 
clerk  or  other  servant  has  delivered      4  Ex.  24  U    Oil  the  same  principle 
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Huddle&ton  thereupon  offered  to  call  the  defendant ;  but 

Cockburn,  C.  J.,  said  it  was  now  too  late  to  do  so. 

At  the  close  of  the  case, 

Cockburn,  C.  J.,  left  it  to  the  jury  whether  the  defend- 
ant had  found  the  book  in  the  coffee-room  (left  there  care- 
lessly by  the  "  boots"),  and  supposed  it  was  left  there  by  the 
plaintiff,  or  whether  he  himself  had  put  it  there,  and  used 
it  to  incite  the  visitors  to  the  protest  he  had  published. 

Verdict  for  the  plaintiff,  300/. 


1862. 


Wells 

v. 
Webber. 


here  it  was  to  be  presumed,  that 
the  servant  delivered  the  book  to 
the  defendant,  and  if  so,  he  alone 
could  have  shown  how  it  came  into 


the  coffee-room.  See  M'Ewenv. 
Cotching,  27  L.  J.,  Exch.  41,  as 
to  not  calling  a  defendant. 


FERRIER  v.  PEACOCK. 

DECLARATION,  that  the  defendant,  by  falsely  and 
fraudulently  representing  to  the  plaintiff  that  a  lease  of  a 
certain  bouse  had  then  eleven  years  to  run,  induced  the 
plaintiff  to  purchase  the  said  house  from  the  defendant 
for  the  sum  of  300/.  (which  was  then  paid  by  the  plaintiff 
to  the  defendant),  whereas,  in  fact,  the  lease  had  not  then 
eleven  years  to  run,  but  was  of  much  shorter  duration,  to 
wit,  nine  years,  and  consequently  of  much  less  value ;  all 
which  premises  the  defendant  at  the  time  of  the  said  re- 
presentation and  purchase  well  knew,  but  the  plaintiff  did 
not  know,  and  then  purchased  the  lease  vpon  the  faith  of  the 
said  representation  being  true,  and  believing  it  to  be  so. 
Plea :  not  guilty. 

Hayes,  Serjt,  and  F.  M.  White,  for  the  plaintiff. 

Shee,  Serjt,  and  Joyce,  for  the  defendant. 

The  defendant  had  been  the  legal  owner  of  five  houses, 
which,  however,  he  had  mortgaged,  and  in  which  he  had 


1861. 

Middlesex 

Sittings. 

Michaelmas 

Term. 

The  mere  pos- 
session by  a 
purchaser  of 
the  means  of 
knowledge 
does  not  pre- 
vent the 
vendor's  lia- 
bility for  a  false 
representation; 
and  the  vendor 
having  sold  a 
lease  as  of  a 
longer  term, 
he  Knowing  it 
to  be  of  a 
shorter,  he  was 
held  liable, 
although  he 
had  sent  a  draft 
conveyance  re- 
citing the  lease, 
the  recital  not 
having  been 
referred  to  by 
the  purchaser. 
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1861.        only  an  equity  of  redemption.     In  the  spring  of  the  year 

Ferris*      *^  ^e  *ia('  *8Sue(^  an  advertisement  in  these  terms: — 
».  "  Lambeth.     Eligible  investment,  consisting  of  five  six- 

roomed  houses,  with  garden  front  and  back,  let  quarterly 
to  highly  respectable  tenants;  producing  altogether  1582. 
per  annum.  Rent  46/.;  taxes  24/.:  80/.  per  annum  net 
Lease,  twelve  years  from  Lady-day,  1860.     Price  325/." 

In  consequence  of  this  advertisement  the  plaintiff' came 
into  communication  with  the  defendant,  and  an  agreement 
was  entered  into  between  them  in  writing  in  these  terms  :— 
"  Dated  the  29th  April,  1861.  Between  J.  Ferrier  and 
It.  Peacock,  estate  agent.  That  the  former  (the  defendant) 
agrees  to  sell  and  the  latter  (a)  (the  plaintiff)  to  buy  the 
lease,  or  under-lease,  having  about  eleven  years  unexpired, 
of  all  those  five  messuages,  &c.  for  the  sum  of  300/.  The 
purchaser  to  pay  the  remainder  on  or  before  Monday,  the 
6th  May  next.  The  vendor  to  deliver  no  abstract  of  his 
title  to  the  lease,  or  under-lease,  and  the  purchaser  hereby 
expressly  agrees  to  accept  such  title  a*  the  vendor  has, 
and  to  require  no  other  title.  The  purchase  deed  to  be 
prepared,  at  the  purchaser's  expense,  by  the  vendor's 
solicitor." 

The  property  had  been  mortgaged  in  1856  to  a  land 
society,  of  which  the  defendant  was  the  secretary,  and  hit 
attorney  in  the  transaction  was  the  solicitor  to  the  com- 
pany, who  held  the  mortgage.  In  accordance  with  the 
above  agreement,  this  solicitor  prepared  the  draft  deed  of 
conveyance,  making  it  by  some  mistake  a  conveyance  only 
of  the  equity  of  redemption.  The  draft  was  sent  by  him 
direct  to  the  plaintiff,  who  observed  the  mortgage,  and 
was  told  that  it  would  be  paid  off  out  of  the  purchase- 
money  before  the  conveyance  was  completed,  and  there- 
upon the  mistake  was  corrected,  and  the  amended  draft 
taken  by  the  defendant  himself  to  the  plaintiff  himself. 
The  draft  assignment  recited  the  leases  on  which  the  lands 

(«)  But  evidently  a  clerical  error. 
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were  held,  showing  the  dates  of  them,  whereby,  by  means  1861. 
of  computation,  it  could  be  ascertained  how  much  of  the 
respective  terms  would  be  then  unexpired.  It  did  not 
appear,  however,  that  the  plaintiff  had  made  any  such 
computation,  nor  that  he  had  read  the  draft ;  and  although 
his  daughter,  who  was  present  on  the  occasion  when  the  de- 
fendant brought  it,  asked  some  "questions,  it  did  not  appear 
that  her  attention  or  her  father's  had  been  directed  to  this 
particular  matter,  or  that  either  of  them  asked  any  ques- 
tion about  it;  nor  did  the  defendant  allude  to  it. 

The  advertisement,  it  will  be  observed,  represented  the 
lease  as  having  twelve  years  to  run  from  Lady-day,  1860; 
i.  e.  eleven  years  from  Lady-day,  1861. 

The  agreement  (which  was  for  25Z.  less  than  the  sum 
asked  by  the  advertisement)  mentioned  the  lease  as  having 
about  eleven  years  unexpired. 

In  point  of  fact  the  leases  had  then  only  about  nine  years 
to  run. 

The  defendant  having  mortgaged  the  leases  in  1856,  had 
not  seen  the  deed  since  then,  i.  e.  for  a  period  of  about 
five  years. 

But,  on  the  other  hand,  it  appeared  in  the  course  of  the 
-case  that  he  had  on  a  former  occasion  put  up  the  leases 
for  sale  by  an  advertisement,  making  the  same  misstate- 
ment as  to  the  duration  of  the  term,  and  had  been  informed 
of  the  mistake,  but  had  (it  will  be  seen)  again  put  forward 
the  same  misrepresentation. 

The  purchase  was  completed  and  the  full  price  paid. 

In  July,  1861,  the  plaintiff  found  out  the  true  facts,  and 
claimed  compensation  from  the  defendant,  which  was  re- 
fused (on  the  ground  that  the  leases  had  been  disclosed  on 
the  draft  deed),  whereupon  this  action  was  brought. 

It  appeared  that  on  the  oral  negotiations  previous  to  the 
agreement,  the  defendant  had  said  that  the  term  to  run 
was  "  about  eleven  years." 

The  plaintiff  could  not  deny  that  he  had  read  the  draft 
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deed,  bit  ieSemed  he  had  hoc     And   has   cihhncc  was, 
tie  c»oirt»i  c#  the  iiaulkaii    tie  deed  was  art 


bo  other  aaocnei  ia  the  Batter  than 
the  eta^pacy  ~s  Modfcjr,  who  prepared  the  deed ;  the  evi- 
beocefcr  lie  jibmzM  beiag,  that  the  defendant  told  then 
I?  wotjd  ftaie  ail  partknkrs  to  Haa,  aid  that  they,  the 
defenia&t  acd  has  daughter,  seed  not  trouble  tfc»wt—l*»i 
aboct  the  matter. 

The  party  who  had  told  the  defendant  the  true  duration 
of  the  tern  was  called  for  the  pnintnT  and  stated,  that 
thereupon  the  defendant  asked  him  to  name  a  price,  and  be 
offered  only  2252.,  being  TOIL  leas  than  the  plaintiff  had 
now  paid.  The  defendant,  however,  demied  that  he  had 
been  told  the  term  was  less  than  eleven  years,  and  swore 
he  did  not  know  rL 

Tbe  attorney  for  the  company  was  called  on  behalf  of 
the  defendant,  and  stated  that  his  attention  was  never 
called  to  any  complaint  as  to  the  duration  of  the  term,  and 
that  he  had  sent  the  draft  to  tbe  plaintiff,  that  he  might 
consult  an  attorney.  But  it  appeared  that  the  attorney 
did  not  see  tbe  agreement  until  the  assignment  was  exe- 
cuted. 

Shee,  SerjL,  on  behalf  of  the  defendant  urged,  that  there 
was  no  evidence  that  the  plaintiff  made  the  purchase  on 
the  faith  of  the  representation,  having  an  opportunity  of 
ascertaining  the  truth. 

Hayes,  Serjt.,  for  tbe  plaintiff  contended,  that  the  only 
question  was,  whether  the  defendant  made  the  representa- 
tion, knowing  it  to  be  false ;  but 

Cockburn,  C.  J.,  left  to  the  jury  three  questions  : — 

1.  Was  the  misrepresentations  made  as  alleged  ? 

2.  By  means  of  it,  was  the  plaintiff  induced  to  give  a 
greater  sum  of  money  ? 

3.  Was  it  made  by  the  defendant  with  a  knowledge  that 
it  was  false  ? 
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His  Lordship,  however,  reserved  the  question,  whether, 
upon  the  evidence,  it  could  be  said  that  the  plaintiff  made 
the  purchase  on  the  faith  of  the  representation,  he  having 
the  means  of  knowledge  in  his  power  (a). 

Verdict  for  the  plaintiff,  damages  60/. 


1861. 


(a)  Upon  that  point,  Shce,  Serjt., 
moved  in  Hilary  Term,  but  took 
nothing,  the  Court  (Cockburn, 
C.  J.,  Crompton,  J.  and  Black- 
burn, J.)  being  of  opinion,  that 
there  was  ample  evidence  to  sustain 


the  verdict ;  and  that  the  mere  fact 
that  the  plaintiff  had  the  meant  of 
finding  out  the  truth,  it  not  appear- 
ing that  he  had  known  it,  did  not 
militate  against  the  action. 


Ferrier 

v. 
Peacock. 


PHAROAH  *.  LUSH. 

JLHIS  was  an  action  to  recover  83/.  17 s.  4d.,  for  work 
and  labour. 

Plea:  never  indebted  save  as  to  16/.  6s.  paid  into 
Court. 

Joyce  (with  him  Hawkins)  for  the  plaintiff. 

H.  Mills  and  Elliott  for  the  defendant 

The  work  was  done  by  the  plaintiff,  in  his  business  as  a 
pavior  and  mason,  in  paving  certain  cellars  of  the  defend- 
ant, a  brewer.  In  the  course  of  proving  the  case  for  the 
plaintiff, 

Mills  elicited  that  the  plaintiff  had  signed  a  certain 
written  memorandum,  which  was  produced,  and  ran  thus, 
without  anything  to  show  where  the  work  was  to  be  done : 

"  Paving  with  Portland  stone,  &c.  (describing  dimen- 
sions of  the  stones  to  be  used,  but  not  the  measurement  or 
quantity  of  the  work)  at  such  and  such  a  rate  per  yard, 
half  to  be  taken  out  in  beer." 

Joyce  was  then  proceeding  to  elicit  from  the  plaintiff 
that  this  memorandum  only  applied  to  one  of  the  cellars, 
and  not  to  the  whole  of  the  work. 

Mills  objected  to  this  evidence,  contending  that   the 

VOL.  II.  3  c  F.F. 


1862. 

Middlesex 

Sitting*. 

Hilary  Term. 

When  a  writ- 
ten memo- 
randum of  the 
terms  on  which 
work  is  to  be 
done  does  not 
show*  where  it 
is  to  be  done, 
nor  by  mea  • 
surement  or 
otherwise 
identify  the 
work  or  define 
the  quantity  of 
work  to  which 
it  applies, 
parol  evidence 
is  admissible  to 
explain  it  in 
this  respect, 
and  show  to 
what  it  refers. 
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1S62.        document  imi6t  be  taken  to  apply  to  any  paying  work  done 


Pbaroah 


after  the  memorandum  was  made;  but 


r  "*  Cockburn,  C.  J.,  ruled  that  as  the  memorandum  was 

Lush.  '  . 

wholly  silent  as  to  what  work  it  referred  to,  that  was  a 
latent  ambiguity  which  required  to  be  explained  by  parol 
evidence. 

Such  evidence  was  accordingly  given  on  both  sides,  and 
it  appeared  that  the  plaintiff,  who  could  not  read  writing, 
did  not  understand  that  the  memorandum  applied  to  both 
the  cellars,  but  that  the  defendant  understood  that  it 
did ;  and  both  the  cellars,  which  were  contiguous,  were 
paved  in  precisely  the  same  way,  at  the  same  time,  and  so 
the  same  job. 

Supposing  the  memorandum  applied  to  the  whole  of  the 
work,  nothing  would  be  due  to  the  plaintiff  in  money,  ex- 
cept the  sum  paid  into  Court  to  cover  certain  extras. 

Cockburn,  C.  J.,  left  it  to  the  jury,  whether  the  me- 
morandum applied  to  the  whole  of  the  work.  They 
found  a 

Verdict  for  the  plaintiff  for  67/.  12*.  Ad. 

Coram  Blackburn,  J. 

London  Sittings.  __^        ..,.«.  „  _„  ^v  ««,^v «« 

4fter   *  BRIGHTLY  v.  NORTON  (a). 

Hilary  Term,     ^ 

An  assignee  AHE  first  count  was  upon  a  deed,  by  which  the  plaintiff 
sall^rtthpro-  had  assigned  all  his  farming  stock  and  effects  to  the  de- 
visothatas-      fendant,  with  proviso  for  redemption  on  payment  of  410/. 

signor  should  r  r  . 

possess  and  use  on  5th  March,  1870,  "or  at  such  earlier  day  or  time  as 
default  in  pay-  ^e  defendant  or  his  attorney  or  agent  should  appoint  for 
t^bea  "  "inted  Payment  thereof,  by  notice  in  writing  sent  by  post  or  de- 
by  notice  in       livered  to  or  left  at  the  house   or  last   place   of  abode 

writing,  there 

being  nothing        (a)   Vide  Rogers  v.  Mutton,  in  the  Exch.,  pott,  a  very  similar  case. 

in  the  deed  as 

to  the  duration  of  the  notice  '.—Held  liable  in  an  action  on  the  implied  covenant,  and  also  in 

trespass  and  in  trover,  for  seizing  the  goods,  after  a  notice  in  writing  for  payment  on  the 

same  day,  in  a  space  of  time  so  short  as  to  make  it  impossible  to  get  the  money,  it  being  left 

to  the  jury  whether  there  was  a  reasonable  notice.     And  plaintiff  entitled  to  such  damages  as 

would  place  him  in  the  snme  position  as  if  he  had  received  such  notice. 
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of  the  plaintiff;"  but  provided  also,  "that  if  default 
should  be  made  in  payment  of  the  said  sum  or  any  part 
thereof,  contrary  to  the  said  proviso,  and  the  true  intent 
and  meaning  of  the  deed,  then,  and  immediately  there- 
upon (a),  it  should  be  lawful  for  the  defendant  or  his 
agents,  forthwith,  as,  or  at  any  time  thereafter  to  enter,  &c, 
and  sell,  &c,  provided  that  until  default  should  be  made 
in  payment  it  should  be  lawful  for  the  plaintiff  to  hold  and 
use  the  said  goods,  &c."  (&). 

Breach :  that  the  defendant,  without  sending,  &c.  any 
[sufficient^)]  notice  in  writing  of  the  appointment  by  the 
defendant  of  any  reasonable  earlier  or  other  day  for  the 
payment  of  the  said  sum,  and  before  any  default  had  been 
made  by  the  plaintiff  in  the  payment  thereof  contrary  to 
the  said  proviso  and  the  true  intent  and  meaning  of  the 
said  deed,  wrongfully,  and  contrary  to  his  covenant  (d)  in 
that  behalf,  seized  and  took  possession  of  the  said  stock, 
&c,  and  afterwards  wrongfully  sold  and  disposed  thereof 
as  under  the  provisions  of  the  said  deed  (e),  and  received 
the  proceeds  of  such  sale  to  and  for  his  own  use  and 
benefit.  And  by  means  of  the  premises,  the  plaintiff,  be- 
fore any  default,  was  disturbed  in  the  possession,  use  and 
enjoyment  of  the  said  goods,  &c. 

Second  breach  :  for  not  rendering  an  account  of  the  sale. 

Third  breach  :  that  though  there  was  a  large  surplus  the 
defendant  did  not  pay  it  over  to  the  plaintiff. 

Second  count,  that  the  defendant  broke  and  entered 
the  house,  farm  and  premises  of  the  plaintiff  and  continued 


1862. 


Brightly 

9, 

Norton. 


(a)  See  Hyde  v.  Watts,  12  M. 
&  W.  254,  as  to  these  words  in  a 
deed. 

(6)  The  word  here  omitted  was 
inserted  in  the  declaration  in  the 
similar  action.  Rogers  v.  Mutton, 
in  the  Exch.,  pott. 

(c)  This  amounted  to  an  implied 
covenant    by   the  defendant   that 


until  such  default  the  plaintiff 
should  so  hold  and  possess. 

id)  Vide  supra. 

(e)  See  Ward  v.  Audland,  16  M. 
&  W.  4,  as  to  the  remedy  by  ac- 
tion on  a  covenant,  where  there 
has  been  a  conversion,  whether  the 
goods  are  or  are  not  the  plaintiff's. 


3c2 
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1862.        therein,  and  made  a  disturbance  and  seized  divers  goods  of 

^"~/~w       the  plaintiff,  &c. 
Brightly  . 

v.  Third  count,  in  trover. 

oeton..         Fourth  count,  for  money  had  and  received. 
Pleas:  1.  Not  guilty. 

2.  To  the  first  count:  that  the  defendant  before  the 
seizing,  &c.  did,  in  pursuance  of  and  under  the  provisions 
of  the  deed,  duly  give  to  the  plaintiff,  by  delivering  the 
same  at  his  house,  a  notice  in  writing,  appointing  an  earlier 
day,  to  wit,  on  the  30th  April,  1860,  for  payment  of  the 
said  sum,  but  that  the  plaintiff  did  not  pay  the  said  sum, 
&c,  and  then  wholly  made  default. 

3.  To  the  second  and  third  breaches :  that  the  defendant 
did  render  an  account,  &c. 

4.  Leave  and  licence. 

5.  Never  indebted. 

Coleridge  and  J.  Martin  for  the  plaintiff. 

Collier  and  H.  T.  Cole  for  the  defendant. 

flPn  the  30th  January,  1860,  the  plaintiff  executed  to  the 
defendant  a  bill  of  sale  of  all  his  stock,  &c,  with  the  pro- 
visoes as  set  forth  in  the  declaration  ;  the  property  being 
worth  1,400/.,  and  the  sum  of  410/.  for  which  it  was  given, 
including  43/.  for  interest,  which  was  at  once  paid  back. 
In  the  course  of  a  few  days  the  plaintiff  obtained  110/. 
from  one  Peed,  on  the  security  of  another  bill  of  sale  to 
him  on  the  stock,  &c,  and  paid  it  to  the  defendant  in 
further  liquidation  of  the  debt. 

On  the  13th  February,  1860,  the  plaintiff  met  the  de- 
fendant with  several  men  coming  towards  his  bouse,  and 
the  defendant  told  him  he  was  coming  to  seize  his  goods 
under  the  bill  of  sale,  and  then  served  him  with  a  notice 
in  writing,  requiring  payment  within  half  an  hour  of  the 
time  when  it  was  served.  The  plaintiff  protested  against 
the  notice,  and  pressed  for  time  until  the  next  day,  at  least 
that  he  might  get  the  money.     But  the  defendant  would 
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not  wait,  and  seized  all  the  stock  and  effects  and  sold 
them.  The  plaintiff's  business  was  then  stopped,  and  he 
had  been  obliged  to  assign  his  effects  in  trust  for  creditors. 
It  did  not  appear  whether,  or  how  soon,  the  plaintiff  could 
have  got  the  money. 

The  defendant  called  no  witnesses,  but  elicited  the  fact 
of  the  subsequent  bill  of  sale  to  Peed  (which,  however, 
would  not  have  tfeen  available  until  August),  and  also  that 
the  plaintiff  was  indebted  to  others. 

Blackburn,  J.  (to  the  jury). — The  defendant  was 
bound  to  give  reasonable  notice,  as  none  was  expressed  in 
the  deed ;  whether,  what  would  be  reasonable  notice  is  a 
question  of  law  I  will  reserve  for  the  Court.  I  should  say, 
however,  it  is  a  question  for  you  upon  the  facts,  whether 
the  notice  given  was  reasonable. 

If  not,  then  the  defendant  is  liable  for  such  damages  as 
will  put  him  into  the  same  position  in  which  he  would 
have  been  in  if  reasonable  notice  had  been  given  (a). 

Verdict  for  the  plaintiff,  damages  400/. 


1862. 


Brightly 

v. 
Norton. 


(a)  Tliis  seems  the  general  rule, 
even  where  vindictive  damages  are 
not  admissible.  Where,  indeed,  the 
defendant  was  entitled  to  seize,  and 
it  is  a  mere  question  of  taking  the 
wrong  goods,  as  in  the  case  of  a 
distress  on  goods  privileged,  the 
damages  may  be  merely  nominal 
(Harvey  v.  Pocock,  11  M.  &  W. 
740).  But  where  the  defendant 
had  no  right  to  take  the  goods  at 
all,  even  although  the  plaintiff  had 
already  directed  them  to  be  sold, 
he  may  recover  the  full  value,  and 
not  merely  the  sum  they  realized 
(LockUy  v.  Pyet  8  M.  &  W.  133). 
So  where  the  goods  might  have 
been  taken  if  elsewhere,  as  where 
they  arc  taken  out  of  the  jurisdic- 
tion, the  owner  may  recover  the 


full  value,  and  not  merely  the  da- 
mage he  has  sustained  by  their 
being  taken  in  a  wrong  place 
(Sowellv.  Champion,  6  Ad.  &  E. 
407).  And  a  similar  principle 
would  seem  to  apply,  where,  as 
here,  they  were  taken  at  the  wrong 
time,  for  non  com  tat,  that  if  proper 
notice  had  been  given,  they  would 
have  been  taken  at  all.  And  it  is 
not  for  a  mere  wrongdoer  to  put 
the  plaintiff  to  the  proof  that  he 
could  have  got  the  money.  (The 
case  of  a  distress  within  the  five 
days  is  exceptional,  by  reason  of 
the  statute.)  If  there  were,  more- 
over, circumstances  of  harshness  in 
the  case,  the  jury  might  give  vin- 
dictive damages  far  beyond  the  full 
value  (  Williams  v.  Currie,  1  C.  B. 
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Rep.  841;  Thomas  v.  Harris,  1 
Fost.  &  Fin.  67,  confirmed  in  27 
L.  J.,  Exch.  353).  No  doubt  it 
has  been  held  in  a  case  at  first 
sight  very  similar  to  the  present 
(except  that  the  notice  was  defined 
to  mean  twenty-four  hours),  that 
the  assignor  cannot  (apart  from  vin- 
dictive damages)  recover  even  the 
value  of  the  goods,  but  only  the 


measure  of  his  limited  interest 
therein  {Brierly  v.  Kendall,  17 
Q.  B.  Rep.  937).  But  there  the 
notice  had  been  given  the  day  be- 
fore the  seizure,  and  so  in  substance 
the  proviso  had  been  observed. 
And  the  decision  was  only  that  the 
value  was  not  necessarily,  nor  under 
these  circumstances  reasonably  f  the 
measure  of  damage. 


Middlesex 

Sittings. 

Hilary  Term. 

Brokers  em- 
ployed to  sell 
goods  are 
bound  to  do 
so  in  the  usual 
way,  and  if  it  is 
usual  to  send 
the  seller  an 
estimate  of 
value,  in  order 
that  he  may 
be  enabled  to 
fix  a  reserved 
price,  they 
ought  to  do  so. 
And  whether 
it  is  so  or  not, 
they  are  bound, 
for  their  own 
guidance,  to 
make  a  careful 
estimate  of  the 
value ;  and  if 
they  sell,  even 
by  public  auc- 
tion, at  a  price 
much  below  the 
fair  value,  then 
not  having 
made  such  an 
estimate  will 
be  evidence  of 
negligence, 
and  of  a  loss 
caused  thereby, 
for  which  they 
will  be  liable. 


SOLOMON  v.  BARKER. 

-AUCTION  against  brokers  for  carelessly  selling  the 
plaintiff's  goods  under  a  proper  price.  The  first  count 
stated  that  the  plaintiff  employed  the  defendants  as  brokers 
for  reward  to  value  and  sell  certain  feathers  in  the  usual 
and  customary  manner. 

Averment:  that  the  defendants  received  the  feathers 
to  sell  on  these  terms.  Breach :  that  they  did  not  value 
the  same,  nor  sell  them  in  the  usual  and  customary  manner, 
but  sold  them  without  valuing  them,  and  not  in  the  usual 
and  customary  way,  but  so  negligently,  that  they  were 
sold  at  a  much  less  and  lower  price  than  they  otherwise 
could  and  ought  to  have  sold  for. 

Second  count,  that  the  plaintiff  employed  the  defendants 
for  reward  to  get  certain  feathers  properly  valued,  and  to 
submit  the  valuation  to  the  plaintiff;  and  if  the  valuation 
were  approved  of,  then  to  sell  them  at  a  price  not  less  than 
that  at  which  they  were  so  valued.  Breach  :  that  the 
defendants  sold  them  without  a  price  being  first  put 
upon  them,  or  approved  of  by  the  plaintiff,  and  so  that 
they  sold  for  a  less  price  than  they  ought  to  have  been, 
sold  for. 

Third  count,  that  the  plaintiff  employed  the  defendants 
for  reward  to  value  the  feathers,  and  submit  the  valuation 
to  him.     Breach  :  that  they  did  not  value,  &c. 
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Pleas :  1.  Denying  (he  employment  on  the  terms  men-        1862. 

tioned  in  the  different  counts  respectively.  v^v^^/ 

2.  Not  guilty  of  the  several  breaches  of  duty  laid  in  the  v. 

different  counts.  Barker- 

Huddleston,  Qriffits  and  Cook  Evans  for  the  plaintiff. 

Shee,  Serjt.,  and  Honyman  for  the  defendants. 

On  the  5th  of  August  the  plaintiff  saw  the  defendants, 
colonial  brokers,  and  engaged  them  to  sell  the  feathers  in 
question.  [There  was  a  contest  of  evidence  as  to  what 
then  took  place,  he  stating  that  they  were  to  make  and 
submit  to  him  a  valuation  or  estimate  of  the  price  before 
selling,  and  they  stating  that  he  left  them  to  do  the  best 
they  could.]  On  the  12th  of  August  he  sent  them  the 
feathers,  which  were  in  two  cases,  fastened  up.  Next 
day  the  cases  were  opened  in  his  presence,  and'  the  feathers 
were  weighed.  They  were  of  various  kinds,  white,  grey 
and  black,  of  which  the  white  were  the  most  valuable. 
There  were  some  of  each  colour  in  each  case,  and  in  dif- 
ferent proportions.  They  were  not  weighed  separately  in 
his  presence,  but  previously  to  the  sale  the  quantity  of 
each  kind  was  weighed  by  the  defendants*  foreman,  and  a 
note  of  the  weights  made.  The  defendants  had  a  sale  on 
the  14th,  and  put  the  feathers  in  the  catalogue  for  that 
sale,  sending  the  plaintiff  notice  of  the  sale,  which,  how- 
ever, he  denied  receiving.  The  sale  was,  as  usual,  by 
public  auction,  and  the  feathers  were  exposed  for  the 
inspection  of  the  buyers  on  the  morning  of  the  sale,  in  the 
usual  way.  The  defendants  did  not  make  any  particular 
valuation  of  the  feathers,  though  they  stated  that  they 
formed  a  kind  of  notion  in  their  own  minds  as  to  the  pro- 
bable selling  value.  They  admitted  that  it  was  usual  to 
make  and  send  to  the  seller  an  estimate  of  the  value  in 
order  to  enable  him  to  fix  a  reserved  price,  and  he  swore 
that  they  had  promised  in  this  case  to  do  so.  The  feathers 
were  sold  in  the  usual  way,  not  by  weight,  but  in  the 
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1862.        bulk9  the  buyers  looking  at  them  as  they  lay  exposed, 
s  each  kind  by  itself,  forming  their  own  notion  of  the  weight 

v.  and  value,  and  bidding  for  each  lot  of  each  different  kind 

or  colour  at  so  much  for  the  lot,  taken  in  the  lump. 

The  sale  produced  121/.,  and  a  sale  note  was  sent  to 
the  plaintiff  on  the  same  day.  He  at  once  complained  of 
the  sale,  and  (as  he  swore)  complained  that  an  estimate  of 
the  value  had  not  been  sent  to  him.  The  defendants  pro- 
mised to  try  if  they  could  get  the  feathers  back  from  the 
buyer,  if  the  plaintiff  would  pay  what  he  wanted  for  his 
bargain.  But  the  buyer,  next  day,  resold  to  other  persons 
for  200/.,  and  they  wanted  20/.  for  their  bargain.  The 
feathers,  therefore,  could  not  be  got  back,  and  the  defend- 
ants, on  the  22nd  of  August,  sent  in  their  account  of  the 
sale  to  the  plaintiff,  charging  1/.  9*.  for  commission,  and 
making  the  net  produce  119/.  On  the  26th  of  August 
the  plaintiff's  attorney  wrote  to  the  defendants,  declining 
to  accept  the  sale,  and  demanding  compensation,  on  the 
ground  that  they  had  sold  much  under  the  real  value,  and 
also  without  sending  to  him  before  the  sale  an  estimate  of 
the  value,  so  as  to  enable  him  to  fix  a  reserved  price. 
[The  buyer  was  now  called  for  the  defendants,  and  stated 
that  he  had  estimated  the  value  of  the  feathers  at  170/. 
This,  however,  was  his  estimate  not  of  a  buying  but  of  a 
selling  price,  and  he  said  he  should  not  have  given  so 
much.  He  admitted  that  he  had  got  the  feathers  at  a 
lower  price  than  he  had  expected  to  have  to  give  for  them, 
and  accounted  for  this  by  the  fact  that  they  had  not  been 
freed  from  the  pepper  which  was  always  put  in  foreign 
feathers  (to  preserve  them  from  vermin),  and  which  was 
usually  beaten  out  before  they  were  sent  to  the*  brokers 
for  sale.  He  accounted  for  having  so  soon  resold  the 
feathers  at  such  a  great  advance  of  price  by  supposing  that 
there  was  some  sudden  demand  for  them.]  It  was  ad- 
mitted on  both  sides  that  the  price  of  feathers  varied  very 
frequently  and  very  suddenly,  in  consequence  of  changes 
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of  fashion  and  other  causes.    The  plaintiff's  witnesses,        1862. 
however,  valued  the  feathers  at  between  300/.  and  4002.  0 

7  ^  a  Solomon 

The  total  weight  of  the  feathers  was  about  sixty-four  •• 

Ravier 

pounds;  and  though  there  was  some  difference  in  the 
evidence  as  to  the  weights  of  each  kind,  there  were  between 
seven  and  eight  pounds  of  white f  the  value  of  which  ap- 
peared to  be  about  15/.  per  pound,  which  alone  would 
come  to  120/.,  or  about  as  much  as  the  whole  were  sold 
for.  [There  was  an  error  in  the  first  advertisement,  which 
stated  the  total  weight  to  be  sixty-four  ounces  instead  of 
pounds.]  The  defendants  had  not  endeavoured  at  all 
to  estimate  the  value  of  each  kind  or  colour  of  feathers, 
and  their  rough  estimate  of  the  value  of  the  whole  was 
140/.  When  the  plaintiff  remonstrated  with  them  for 
selling  at  so  low  a  price,  without  sending  him  an  estimate 
or  catalogue,  they  said  something  about  a  "  mistake,"  but 
it  was  not  clear  whether  this  referred  to  the  omission  to 
send  the  estimate  or  the  catalogue,  or  the  selling  at  such 
a  price. 

Blackburn,  J.  (to  the  jury). — Whether  the  defendants, 
as  brokers,  did  their  duty  in  the  sale  depends,  in  the  first 
place,  upon  the  terms  on  which  they  were  employed  to 
sell.  If  nothing  was  specially  stipulated  or  directed,  then 
it  must  be  taken  that  they  were  employed  to  sell  upon  the 
ordinary  terms.  In  that  view,  they  were  bound  to  employ 
due  care  and  diligence,  but  would  not  be  liable  for  mere 
mistake  without  negligence.  They  would  not  be  liable, 
therefore,  merely  for  a  mistake  in  not  understanding  that 
they  were  to  send  the  plaintiff  an  estimate.  But  if  they 
were  directed  to  fix  a  price,  and  did  not  fix  any,  then  they 
would  be  liable.  And  so,  if  there  was  nothing  said  on  the 
subject,  but  it  is  part  of  the  ordinary  duty  of  brokers  to 
fix  a  price  before  a  sale,  as  they  did  not  do  so,  they 
would  be  liable.  Of  course,  if  the  defendants  were  em- 
ployed absolutely  to  sell  at  the  next  sale,  there  would  be 
no  obligation  to  send  the  plaintiff  a  catalogue  or  estimate. 
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1862.        But  even  in  that  case  the  defendants  would  be  bound,  as 
Solomon      brokers,  to  u8e  ordinary  care  and  diligence.     And  they 
v.  would  be  liable  if  they  sold  the  goods  at  a  sacrifice,  and 

threw  them  (so  to  speak)  away.  Hence  they  were  bound 
to  make  some  estimate  of  the  price  or  value  for  their  own 
guidance  in  the  sale.  And  if  they  did  not  do  so,  and  thus 
sold  under  the  fair  value,  they  are  liable.  The  question  is, 
whether  they  used  due  care  and  diligence  when  they  sold 
the  goods  for  the  price  they  took-  It  is  not  a  question 
merely  of  price  or  value,  but  whether  they  were  guilty  of 
negligence  in  not  getting  a  better  price,  and  in  not  using 
the  ordinary  care  to  do  so.  If  you  think  they  did  not  use 
due  care  and  diligence,  what  damage  has  the  plaintiff 
sustained  ? 

The  jury  found  a  verdict  for  the 
plaintiff,  damages  93/. 


Court  of  Common  Pleas,  Guildhall,  coram  Erie,  C.  J. 

FORD  v.  THE  LONDON  AND  SOUTH  WESTERN 
LondonSitting,.  RAILWAY  COMPANY  (a). 

Hilary  Term, 

In  an  action      DECLARATION,  that  while  the  plaintiff  was  a  pas- 

against  a  rail-  .  .  r  r 

way  company  senger  in  one  of  the  carriages  of  the  company,  they  by 
a^leged'to'have  ^ie*r  servants  so  negligently  and  carelessly  managed  the 
been  caused  by  tra;n  ancj  t\ie  engine,  that  the  carriage  was  thrown  off  the 

the  negligence     m  . 

of  their  ser-       line,  and  he  was  greatly  injured. 

vants : — Held, 

that  a  railway  Plea  :   not  guilty, 

company  is 

bound  to  use  Macaulay,  Manisty  and  Hindmarch  for  the  plaintiff. 

cautions  in 

known  practical      (a)   Vide  Stokes  v.   The,  Eastern  Counties  Railway   Company,  ante, 
use  to  secure      p.  69K 
the  safety  of 
their  passen- 
gers, but  not  every  possible  precaution  which  the  highest  scientific  skill  (according  to  specu- 
lative evidence)  might  have  suggested.     And  if  there  are  several  grounds  of  negligence  sug- 
gested, the  jury  must  be  satisfied  that  some  one  or  other  of  them  existed,  and  caused  damage 
to  the  party  injured,  though  they  need  not  be  able  to  ascribe  the  whole  injury  to  Hiker. 


Company. 
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Bovilly  Hawkins  and  Johnson  for  the  defendants.  1862. 

The  accident  happened  on  the  28th  of  January,  1861.        £ORD 
The  train  was  an  express  train,  which  consisted  of  ten  TflE  j^ND0II 
carriages  and   a    break-van.    The  break-van,  instead  of    and  South 

Western 

being  placed  at  the  end  of  the  line  of  carriages,  was  placed  Railway 
between  the  fourth  and  fifth.  The  train  (which  was  going 
at  the  rate  of  thirty  miles  an  hour)  proceeded  on  its  journey 
safely  until  it  arrived  at  a  part  of  the  line  between  Wim- 
bledon and  Maldon,  near  the  Epsom  Junction,  when  one 
of  the  wheels  of  the  tender  got  off  the  line,  and  upon 
going  round  a  curve  which  is  in  the  road  at  that  spot  three 
carriages  flew  off  the  line  and  fell  down  the  embankment, 
and  shortly  afterwards  two  flew  off  in  the  opposite  direc- 
tion. In  one  of  those  carriages  the  plaintiff  was  sitting, 
and  he  was  thrown  about  very  violently.  Two  of  his  ribs 
were  broken,  his  shoulder  was  put  out,  his  bladebone  had 
suffered  a  severe  blow,  and  he  was  otherwise  materially 
injured.  The  grounds  of  negligence  of  which  the  plaintiff 
complained  were,  first,  that  the  tyre  of  the  wheel  which 
went  off  the  line  was  in  an  improper  state ;  secondly,  that 
the  train  was  going  at  too  fast  a  rate ;  thirdly,  that  the 
gauge  between  the  two  lines  of  metals  at  the  curve  was  in 
some  places  wider  than  at  others ;  and,  fourthly,  that  the 
break-van  was  in  an  improper  place. 

The  defence  was,  that  twelve  minutes  before  the  trains 
passed  in  safety  the  place  where  the  accident  occurred, 
and  therefore  that  the  line  there  could  not  have  been  in 
an  unsafe  state.  That  the  accident  was  not  occasioned  by 
the  wheel  of  the  tender  getting  off  the  line,  but  by  one  of 
the  carriages  flying  off.  As  to  the  second  ground  of  com- 
plaint, the  defendants  contended  that  the  train  was  an 
express  train,  and  was  not  going  at  a  greater  speed  than 
thirty  miles  per  hour.  As  to  the  third,  that  the  metals 
would  always  vary,  and  that  on  the  best  managed  railways 
they  would  always  be  found  to  vary ;  and  fourthly,  that  it 
was  only  a  matter  of  opinion  where  the  break- van  should 
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be  placed,  but  on  this  occasion  some  of  the  carriages  were 
to  have  been  shunted,  and  therefore  it  could  not  have  been 
put  nearer  to  the  end  than  it  had  been. 

The  evidence  for  the  plaintiff  was,  for  the  most  part, 
scientific  and  speculative ;  the  object  being  to  show 
that  the  accident  arose  from  the  shifting  of  the  tyre 
(through  its  being  loose  and  worn  down),  combined  with 
the  irregularity  of  the  gauge,  and  the  speed  at  which  the 
train  was  going  over  it ;  neither  ground  being  relied  on  by 
itself:  but  the  case  for  the  plaintiff  being  that  there  was 
negligence  in  each  matter,  and  that  all  three  combined  to 
cause  the  accident,  which  was  aggravated  by  the  defect  of 
break-power. 

For  the  defendants  it  was  proved  that,  as  regarded  the 
tyre,  practical  experience  had  proved  that  it  need  not  be 
replaced  until  worn  down  below  seven-eighths  of  an  inch, 
and  that  it  had  not  been  worn  below  an  inch.  Every  car- 
riage, at  the  end  of  each  journey,  was  examined  and 
sounded.  And  the  engineer  who  had  charge  of  this  engine 
was  called,  and  proved  that  it  had  worked  down  to  this 
journey  in  question  without  any  indication  of  danger.  As 
regarded  the  state  of  the  line,  evidence  was  given  on  the 
part  of  the  company  to  show  that  they  had  every  portion 
of  it  constantly  inspected,  to  see  that  it  was  in  good  work- 
ing order,  and  that  this  particular  portion  had  been  recently 
so  inspected,  a  train  having  also  passed  in  Safety  over  it  a 
few  minutes  before  the  one  in  question. 

Erlk,  C.  J.  (to  the  jury). — The  action  is  grounded  on 
negligence.  Negligence  is  not  to  be  defined,  because  it  in- 
volves some  inquiry  as  to  the  degree  of  care  required,  and 
that  is  the  degree  which  the  jury  think  is  reasonably  to  be 
required  from  the  parties,  considering  all  the  circumstances. 
The  railway  company  is  bound  to  take  reasonable  care;  to 
use  the  best  precautions  in  known  practical  use,  for  securing 
the  safety  and  convenience  of  their  passengers.  If  they 
have  done  so  they  have  done  their  duty,  and  are  not  guilty 
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oF  negligence  ;  if  they  have  failed  in  their  duty,  and  their 
negligence  has  caused  the  injury,  then  they  are  liable  in 
the  action.  You  are  to  consider  what  is  reasonable  care, 
and  whether  they  have  used  the  propter  precautions.  They 
are  entrusted  with  most  important  interests,  with  human 
lives,  and  a  jury  may  reasonably  require  an  amount  of  care 
proportioned  to  those  interests.  At  the  same  time  a  jury 
would  not  be  entitled  to  expect  the  utmost  care  that  could 
possibly  be  conceived,  or  the  highest  possible  degree  of 
skill.  It  is  to  be  borne  in  mind  that  railways  themselves 
are  of  recent  introduction,  and  that  their  management  is  a 
matter  of  experience  and  of  practical  knowledge  which 
increases  day  by  day.  It  is  not  to  be  expected  that  the 
directors  shall  at  once  have  in  use  every  invention  or  dis- 
covery of  science.  It  is  sufficient  if  they  use  every  pre- 
caution in  known  practical  use,  for  the  safety  and  conve- 
nience of  the  passengers.  Both  objects  must  be  looked  to. 
It  is  easy  to  conceive  a  precaution,  for  example,  a  slower 
rate  of  speed,  which  would  add  a  very  small  degree  of 
security,  while  it  would  entail  a  very  great  degree  of  incon- 
venience. And  a  company  ought  not  to  be  found  guilty 
merely  because  they  possibly  might  have  done  something 
more  for  safety,  at  a  far  greater  sacrifice  of  convenience. 

It  has  been  said  that  the  mere  fact  of  an  accident  is 
some  evidence  of  negligence,  until  the  company  show  that 
they  have  done  all  that  was  reasonably  possible  to  do  to 
avoid  it  (a).  That  question  does  not  arise  here,  for  there  is 
express  evidence  of  negligence,  amply  sufficient  to  call  for 
an  answer,  and  there  has  been  a  great  deal  of  evidence  in 
answer. 

The  case  has  been  rested  on  several  grounds  of  negli- 
gence, and  if  any  one  is  sustained  the  plaintiff  will  be  en- 
titled to  the  verdict;  but,  on  the  other  hand,  as  several 

(a)   Vide  Carpue  v.  The  Brighton      that  this  depends  on  the  nature  of 
Railway  Company,  5  Q    B.  Rep.      the  accident. 
747.     But  it  has  since  been  held, 
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grounds,  each  insufficient,  will  not,  put  together,  suffice, 
unless  you  find  that  one  or  other  of  them  is  sustained,  you 
ought  not  to  find  for  the  plaintiff.  First.  Was  there  negli- 
gence in  using  the  centre  wheel,  and  if  so,  did  that  negli- 
gence cause  the  injury  ?  Secondly.  Was  there  negligence 
in*  the  speed  of  the  train  over  that  part  of  the  line  where 
the  accident  occurred,  and  if  so,  did  that  negligence  cause 
damage  ?  (a)  Thirdly.  Was  there  negligence  in  respect  of 
the  break-power,  either  as  being  insufficient  or  badly  placed, 
and  if  so,  did  that  negligence  cause  damage?  If  you  are 
satisfied  on  any  one  of  these  grounds  of  negligence,  find  for 
the  plaintiff. 

As  regards  the  state  of  the  lines,  it  seems  to  me  that,  as 
far  as  human  precautions  can  go,  the  company  have  agents 
to  act  for  them  who  would  find  out  if  the  way  was  out  of 
order.     There  seems  to  be  abundant  supervision. 

As  respects  the  alleged  inequalities  in  the  gauges,  you 
must  draw  a  distinction  between  mathematical  accuracy 
and  practical  utility.  It  seems  to  stand  to  reason  that  a 
variation  of  half  art  inch,  spread  over  100  yards,  beginning 
and  ending  in  nothing,  could  hardly  be  perceptible  in  re- 
spect of  the  trains  passing  over  the  line.  But  these  are 
matters  for  you  to  judge  of. 

If  the  line  was  in  fair  working prder  there  was  no  negli- 
gence in  allowing  the  trains  to  go  over  it.  With  regard  to 
the  break-power,  weigh  what  is  the  known  practical  use 
with  reference  to  safety  and  convenience. 

The  jury  found  that  there  was  negligence  in  using  the 


(a)  It  is  to  be  noted,  that  the 
Lord  Chief  Justice  did  not  put  it 
whether  either  species  of  negli- 
gence by  itself  and  solely  and  en- 
tirely caused  the  accident,  but  whe- 
ther each  or  either  caused  damage, 
i.  e.  helped  to  cause  the  accident 
It  might  have  been  impossible  to 
say  which  most  caused  it.     There 


might  be  negligence  as  to  each 
matter,  and  neither  might  have 
been  the  sole  efficient  cause  of  the 
accident;  one  might  have  been  a 
direct  and  proximate  cause,  another 
a  more  remote  or  indirect  one: 
one  cama  cattsant,  another  tine  qu6 


non,  &c. 
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wheel  of  the  tender,  but  that  it  did  not  cause  damage;  that  1862. 

there  wa9  negligence  in  respect  of  the  speed  of  the  train,  FoRD 

and  that  it  caused  damage ;  that  there  was  negligence  in  "• 

respect  of  the  break-power,  and  that  it  had  caused  damage  and  South 

f         ,   .     ./r»  Western 

to  the  plaintiff.  Railway 

Verdict  for  the  plaintiff,  damages  1,500/.  (a). 

(a)  Tn  Easter  Term  Bovill  moved      dence.     The   Court,  however,  re- 
for  a  new  trial,  not  on  the  ground      fused  a  rule, 
of  misdirection,  but  as  against  evi- 


Company. 


XENOS   V.  WICKHAM.  London  Sittings. 

fr\  Hilary  Term, 

JLmS  was  an  action  on  a  policy  of  insurance  for  1,000/.,  a  marine 
on  a  ship  valued  at  13,000/.  ffife^ 

Declaration,  averring  a  total  loss.  sig?f!?  J"!' 

#  sealed  by  gi- 

There  was  a  count  in  trover  for  the  conversion  of  the  rectors  of  an 

..  insurance  corn- 

policy,  pany,  was 

Pleas:  1.  That  the  plaintiff  did  not  insure  as  alleged.      ^*  Vd«k 
4.  That  the  defendant,  at  the  request  of  the  plaintiff,  in  their  office 
before  the  loss,  cancelled  the  policy  and  returned  the  pre-  broker  when 

he  applied  for 
mlum-  *  it,  and  with 

The  defendant  was  sued  as  public  officer  of  the  Victoria  whom  ^eyhad 

1  a  running  ac- 

Marine  Insurance  Company,  on  a  policy  alleged  to  have  count  for  pre- 
been  duly  issued  by  the  company.    The  policy  was  in  the  every  month, 
usual  form  of  the  company's  policies,  and  purported  to  Jiliy1*^ 
have  been  signed,  sealed  [not  "delivered"]   by  two  di-  before  the  time 

,    ,  .  *.   .      i      i     /.         i       for  next  settle- 

rectors  and  the  secretary,  in  pursuance  of  the  deed  of  settle-  ment,  when  he 


ment.    At  the  head,  and  on  the  back,  there  were  indorsed,  Shaving  been 
"  Premium,  105/.;  duty,  2/.;  sum  assured,  1,000/. ;"  but  executed  bv  an 

'  >  J*        '  ill  error,  and  th< 


le 

the  policy  itself  did  not,  in  the  body  of  it,  in  any  other  way  manager  and 
mention  the  premium,  except  by  confessing  the  payment  it  should  be 

cancelled,  and 
the  former  in- 
dorsed the  cancellation  on  the  back  of  it,  in  accordance  with  his  usual  practice.  The  assured 
denied  any  authority  to  his  broker  to  cancel  the  policy ;  but  neither  he  nor  his  broker  had 
applied  for  it  before  the  news  of  the  ship's  loss  arrived : — Held,  that  there  was  evidence  in 
support  of  a  plea  of  cancellation  by  consent  of  the  plaintiff,  and  also  evidence  whence  the 
Court  could  infer  that  the  policy  was  never  issued  or  entered  into,  never  having  been  accepted 
by  the  broker. 
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1862.  of  it  in  these  words: — "The  company  confessing  them- 
selves paid  the  consideration  due  unto  them  for  this  as- 
surance! from  the  assured,  at  and  after  the  rate  of  ten 
guineas  per  cent.'9  It  was  dated  the  1st  May,  1861,  and 
was  a  time  policy  for  twelve  months,  from  26th  April,  1860, 
to  24th  April,  1862.  It  was  a  policy  "  for  1,000/.  on  hull, 
stores,  &c,  valued  at  13,000/."  There  were  no  formal  words 
of  delivery  on  the  policy,  nor  are  such  words  usual  in  the 
execution  of  policies  by  the  company. 

On  the  25th  April,  the  plaintiff's  broker  effected  policies 
on  the  ship  for  5,000/.,  which,  however,  were  canceHfed. 
He  then,  by  the  plaintiff's  order,  proposed,  by  his  manager, 
one  Fenn,  to  effect  a  policy  for  2,000/.,  at  eight  guineas 
per  cent.  Before  the  policy  was  made  out,  he,  on  the  30th 
April,  applied  to  alter  his  proposal  to  1,000/.,  at  ten  guineas 
per  cent.  This  was  accepted,  and  a  "  slip"  was  accordingly 
handed  in  for  the  policy.  This  was  the  policy  in  question, 
which  was  made  out  and  duly  signed  and  sealed  by  the 
directors,  and  given  out  to  a  clerk  in  their  office  ready  for 
delivery  to  the  broker,  who  was,  on  the  date  of  the  policy, 
the  1st  May,  debited  with  the  stamp  and  premium  in  his 
account  with  the  company.  No  application  was  ever  made 
by  the  broker  or  by  the  plaintiff  for  the  policy  until  the 
day  of  the  settlement  of  the  monthly  account,  and  it  re- 
mained in  the  possession  of  the  company.  The  company 
were  used  to  make  up  their  accounts  with  the  broker  every 
month,  and  the  premiums  were  deemed  due  on  the  8th  of 
every  month;  and  on  the  8th  June,  the  company,  in  due 
course  of  business,  sent  to  the  plaintiff's  broker  a  debit  note 
— "To  premiums  for  May,  1861,  100/, less  by  10  per  cent, 
discount,  90/.;  adding  stamp,  2/.;  92/.  due  June  8th,  1861." 
To  which  was  added,  "  The  discount  will  be  forfeited  in 
default  of  prompt  payment/'  The  broker,  however,  dis- 
claimed any  knowledge  of  the  policy,  and  it  was  accord- 
ingly sent  to  him  by  the  company  to  inspect.  His  clerk 
still  disclaimed  it,  and  said  it  had  not  been  intended  that 
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the  "  slip"  should  be  carried  out,  or  the  policy  effected.  1862. 
The  company's  manager  thereupon  (on  the  14th  June) 
agreed  to  cancel  the  policy  and  return  the  premium ;  and 
it  was  arranged  that  the  broker's  clerk  should  have  it  for  the 
purpose  of  getting  a  return  of  the  spoiled  stamp,  previously 
to  which  the  cancellation  was  to  be  indorsed  on  the  back 
of  the  policy,  in  accordance  with  the  usual  practice  of  the 
company,  in  order  to  avoid  an  objection  raised  by  the 
Stamp  Office  to  erasure  or  defacing  of  the  deed.  Accord- 
ingly, the  defendant's  manager  drew  a  cheque  for  90/., 
the  amount  of  the  premium  (less  discount),  and  passed  it 
through  the  cash-book  to  the  credit  of  the  broker;  and 
then  indorsed  a  memorandum  on  the  back  of  the  policy  in 
these  terms : — "  Settled ;  and  a  return  of  the  whole  of  the 
premium  on  the  within  policy,  and  cancelled  this  in- 
surance; no  risk  attaching  thereto.  1,000/.;  viz.  1,000/. 
at  ten  guineas  per  cent;  less  discount,  90/."  This  was 
signed  by  two  directors  in  the  usual  way ;  and  it  appeared 
by  the  evidence  for  the  defendants  that  this  was  the  mode 
of  cancelling  the  company's  policies  always  adopted. 

The  broker's  clerk  had  the  policy  given  up  to  him  to  get 
the  stamp  allowed,  as  was  alleged  on  behalf  of  the  com- 
pany ;  but  he  took  no  steps  for  that  purpose,  and  retained 
the  policy  until  the  2nd  September,  1860,  when  the  loss 
was  known.  On  that  day  the  broker  applied  at  the  office 
that  the  risk  might  be  considered  as  "on;"  the  cancella- 
tion having  (as  he  said)  been  owing  to  an  error  in  con- 
founding it  with  the  prior  policy  for  2,000/.  The  secretary 
assented  (as  he  said),  provided  the  ship  was  safe,  and  the 
policy  was  left  with  him ;  but  shortly  afterwards,  on  the 
same  day,  the  company  received  a  slip  from  Lloyd's, 
stating  that  the  ship  was  lost.  The  company  then  refused 
to  give  up  the  policy,  alleging  that  it  had  never  really 
been  delivered  or  issued  at  all.  The  plaintiff,  on  applying 
for  it,  declared  that  his  broker  had  been  settled  with  for 
the  premium. 

vol.  ii.  3d  p.p. 


Xenos 

V. 


738  CASES  AT  THE 

1862.  No  premium  had  been  paid  to  the  company,  nor  settled 

for  in  accounts  with  the  broker,  otherwise  than  as  before 
mentioned. 
Wickham.         '£ ne  case  for  tne  plaintiff  was,  that  the  policy  had  been 

duly  executed,  and  that  the  cancellation  was  a  mere  error. 

The  case  for  the  defendants  was,  that  the  policy  had 
never  been  issued ;  or  if  it  had,  that  it  had  been  cancelled, 
and  the  alleged  mistake  never  set  up  until  after  the  assured 
knew  of  the  loss. 

The  plaintiff's  broker  was  called,  and  stated  that  the 
company's  usage  was  to  give  the  broker  of  the  assured 
credit  for  the  premiums.  On  the  1st  May,  the  date  of  the 
policy,  he  received  from  the  plaintiff  an  acceptance  for 
premiums  due  on  the  insurances  for  4,000/.  effected  on  the 
ship  (cancelled),  and  a  small  sum  for  other  insurances  (the 
latter  not  including  the  one  in  question) ;  and  it  was  sug- 
gested that  this  bill  covered  the  amount  due  for  the  present 
insurance,  and  really  amounted  to  payment  by  the  plaintiff 
to  him.  He  denied  any  authority  to  disclaim  or  cancel  the 
policy  now  in  question.  He  admitted  that  the  premium 
was  due  on  the  8th  June,  and  did  not  say  he  had  ever 
settled  for  it  with  the  company. 

It  appeared  that  on  the  2nd  September  a  telegram  was 
received  at  Lloyd!*  at  8*20  a.m.,  to  the  effect  that  the  ship 
was  lost. 

The  plaintiff  admitted  receiving  a  similar  telegram  on 
the  evening  of  that  day ;  but, 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  in- 
ference was,  that  he  had  received  it  at  his  office  about  the 
same  time  as  Lloyd's. 

On  the  morning  of  the  same  day,  after  the  receipt  of  the 
telegram  at  Lloyd's,  the  plaintiffs  broker  called  at  the  office 
of  the  defendants  and  desired  to  renew  the  policy,  and  was 
told  that  he  could  do  so  if  the  ship  was  safe ;  but  time  was 
taken  to  consider. 

There  was  some  contradiction  in  the  evidence  as  to  this 
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interview ;  but  if  the  company  agreed  to  renew  the  policy, 
there  was  to  be  a  memorandum  added  to  the  memorandum 
of  cancellation,  "  cancelled  in  error." 

Before,  however,  anything  was  done  to  show  that  the 
policy  was  renewed,  the  defendants  heard  of  the  loss,  and 
it  never  was  renewed. 

On  the  part  of  the  defendants  it  was  contended,  that  the 
policy  never  was  entered  into,  because  never  accepted  (a), 
and  that  it  had  also  been  duly  cancelled. 

It  did  not  appear  whether  the  clerk  of  the  defendants,  to 
whom  the  policy  was  originally  handed  out  after  being 
signed  and  sealed,  was  authorized  to  deliver  it  to  the 
broker;  but  it  appeared  that  the  accountant  who  agreed 
to  cancel  had  not  such  authority. 

There  was  evidence  on  the  part  of  the  defendants  that 
it  frequently  happened  that  policies  were  cancelled,  and 
that  they  were  always  cancelled  in  this  way ;  not  by  can- 
celling the  slip,  but  the  policy. 

Erle,  C.  J.,  proposed  to  leave  to  the  jury  whether 
they  believed  the  evidence  for  the  defendants ;  if  so,  there 
was  sufficient  evidence  to  support  the  plea  of  cancellation, 
and  he  should  direct  a  verdict  for  the  defendants,  with 
leave  to  move;  and  liberty  to  the  defendants  to  sustain 
the  verdict  on  either  ground. 


1862. 


Xenos 

V. 
WlCKHAM. 


(a)  It  was  long  ago  held,  that  a 
deed  of  grant  may  be  delivered  to 
a  party  not  the  agent  of  the  grantee, 
but  that  was  on  the  principle  that 
the  authority  to  receive  delivery 
might  be  presumed,  being  for  the 
benefit  of  the  grantee  (Docd.  Gar- 
nan*  v.  Knight,  5  B.  &  C.  471); 
upon  which  principle  an  infant 
may  take  under  a  grant,  though  he 
canuot  make  a  grant,  or  bind  him- 
self by  a  contract.  Rut  the  prin- 
ciple does  not  apply  to  a  case  of 
contract,  in  which  there  must  be  an 


assent  on  behalf  of  the  other  party, 
which  cannot  be  but  by  an  accept- 
ance by  some  agent  of  his.  And 
here  the  company's  clerk  could 
hardly  be  such  agent,  especially  as 
the  broker  clearly  wat  so.  And 
even  assuming  the  case  to  be  one 
of  grant,  not  contract  (there  being 
nothing  stipulated  to  be  done  by 
the  assured),  still  the  delivery  must 
be  to  some  one  authorized  to  deli- 
ver it  over,  and  this  was  only  to 
some  broker  accepting  it  for  plain- 
tiff. 


3d2 
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The  jury  were  all  of  opinion  in  favor  of  the  defendants; 
therefore, 

Verdict  for  the  defendants  (a). 


(a)  Subject  to  leave  to  the  plain- 
tiff to  move  to  enter  it  for  hini  on 
the  plea  of  cancellation  ;  the  de- 
fendant to  be  at  liberty  to  sustain 
his  verdict  either  on  that  plea,  or 
on  the  plea  denying  that  they  ever 
became  assurers,  the  Lord  Chief 
Justice  deeming  that  there  was  evi- 
dence whence  the  Court  might  iu- 
fer  that  the  policy  never  was  issued ; 
because  never  accepted  by  the 
broker,  nor  even  delivered  to  any 
one   with   authority  to  deliver  to 


him,  unlets  he  accepted,  which  it 
was  admitted  he  had  not  ;  although 
it  was  alleged  that  bis  non-accept- 
ance was  in  error  and  its  cancella- 
tion unauthorized.  Assuming  that 
it  was  so,  this  would  not  affect  the 
question  of  delivery,  the  clerk  hav- 
ing no  authority  to  deliver  up  the 
policy  to  a  broker,  who  would  not 
acknowledge  or  accept  it,  so  that 
there  was  never  a  delivery  to  any 
one  receiving  it  on  behalf  of  the 
plaintiff. 


CARALI  v.  XENOS. 

JLHIS   was   an  action  by  merchant  against  shipowner 
upon  bill  of  lading. 

The  declaration  stated  that  one  A.  6.  shipped  on  board 
the  defendant's  ship  (bound  for  London)  117  "skeleton 
packages"  of  fruit  from  Smyrna,  to  be  delivered  at  St. 
Petersburgh  (freight  at  71.  10s.  per  ton,  payable  there,  at 
the  order  of  the  defendant),  to  be  forwarded  by  steamer 
from  London,  at  shipowner's  expense,  and  at  shipper's 
risk,  with  a  condition,  that  should  it  be  known  that  the 
port  is  frozen,  the  shipowner  to  have  the  right  of  retaining 
the  goods  in  London  at  the  merchant's  expense  and  risk, 

lost: — Held,  *T         *       •  i  •      r  i  ■  i     n    t 

that  it  was  not   until  such  time  as  the  port  is  free,  when  tbey  snail  be 

ha^ttnTdis!  forwarded  as  per  bill  of  lading,  &c. 

sorting  of  the         Averment:  that  the  bill  of  lading  was  indorsed  to  the 

u3coursehof  P,aintiff;  that  the  shiP  arrived  in  London  on  the  14th  of 
business  at  the    October,  I860;  and  that  during  a  reasonable  and  sufficient 

docks  where 

the  vessel  time,  though  the  port  of  St.  Petersburgh  was  not  frozen. 

discharged,  if 

he  neglected  means  which  might  well  have  been  used  to  hasten  the  sorting  and  to  procure 

vessels  for  the  transhipment. 


London  Sittings. 
Hilary  Term, 

A  shipowner, 
being  sued  on 
a  clause  in  a 
bill  of  lading, 
by  which  he 
was  bound  to 
forward  the 
goods  by 
steamer  from 
London  to  a 
foreign  port ; 
the  breach  of 
duty  being  in 
not  using 
due  diligence 
to  do  so, 
whereby  the 
season  was 
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.    Breach:  that  the  defendant  did  not,  within  a  reason-         1862. 
able  time,  forward  the  goods,  but  made  default  therein,  and 
neglected  so  to  do,  by  reason  of  which  they  did  not  arrive 
at  St.  Petersburg!),  &c,  and  the  plaintiff  lost  the  benefit 
and  profits  thereof,  &c. 

Pleas :  traversing  the  shipment  on  the  terms  alleged, 
and  also  the  breach  of  duty. 

3.  That  within  a  reasonable  time  there  was  no  ship  by 
which  the  goods  could  have  been  forwarded  to  St.  Peters- 
burgh  according  to  the  terms  of  the  bill  of  lading,  and 
that  a  reasonable  time  had  not  elapsed  for  forwarding  the 
goods. 

Lush  and  Hannen  for  the  plaintiff. 

Montague  Smith  and  Honyman  for  the  defendant. 

On  the  14th  of  October,  1860,  the  ship  arrived  at 
London,  and  on  the  15th  began  to  discharge.  The  defend- 
ant had  given  directions  to  discharge  as  soon  as  possible, 
being  anxious  to  have  the  ship  free.  There  were,  how- 
ever, no  particular  directions  as  to  the  plaintiff's  packages, 
which  being  "skeleton  "  (i  e.  large  crates,  each  containing 
a  great  many  packages),  were  much  larger  than  others. 

There  were  in  all  about  80,000  packages  in  the  ship, 
with  about  400  different  marks. 

The  plaintiff's  packages  were  in  the  lower  hold,  scattered 
among  those  of  all  the  other  marks. 

On  the  18th  of  October  there  was  a  steamer  to  St. 
Petersburgh,  via  Hull. 

On  the  19th  of  October  the  discharge  was  completed. 

The  packages  were  then  sorted,  first  in  the  alphabetical 
order  of  the  initial  letters  of  the  marks,  and  then  by  being 
resorted  according  to  the  marks  of  the  different  merchants, 
according  to  the  manifest  and  the  entry. 

Most  of  the  goods  were  for  London,  and  some  of  the 
merchants  sent  their  lighters  for  such  of  their  goods  as 
were  not  to  be  transhipped  for  export,  in  order  to  receive 
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1862.         them  more  quickly,  it  not  being  necessary  in  such  cases 
to  wait  until  the  sorting  was  completed. 

But  no  goods  could  be  transhipped  until  the  sorting  was 
completed,  because  the  merchant  could  not  make  his 
entries  until  he  had  from  the  dock  company  the  total 
weights  of  his  consignments. 

On  the  22nd  of  October,  on  the  27th  of  October,  and 
on  the  30th  of  October,  there  were  steamers  to  Cronstadt, 
a  port  about  eighteen  miles  from  St.  Petersburgh,  and  the 
usual  port  of  discharge  for  large  vessels  bound  to  that 
city ;  but  it  appeared  that  in  these  vessels  the  "  ice  clause," 
as  it  was  called,  was  required  to  be  inserted  in  the  bills  of 
lading,  a  clause  which  ran  thus :  "  That  in  the  event  of 
the  navigation  being  impeded  by  ice,  the  goods  may  be 
landed  at  Revel,  Riga,  or  any  other  port  to  which  the 
vessel  can  get,  and  be  forwarded  by  land  at  the  shipper's 
expense  and  risk."  And  it  was  suggested,  on  the  part  of 
the  defendant,  that  it  was  not  for  the  interest  of  the  mer- 
chant that  the  transhipment  should  be  subject  to  this 
condition. 

There  were  other  steamers  which  called  at  Hull,  and 
did  not  go  direct  to  St.  Petersburgh. 

The  sorting  was  not  completed  before  the  end  of 
October,  and  before  that  time  no  goods  were  transhipped. 

After  that  time  there  were  no  vessels  to  St  Petersburgh. 

It  would  have  been  quite  practicable,  however,  to  have 
selected  and  put  by  the  plaintiff's  packages,  as  they  were 
discharged,  for  the  purpose  of  transhipment,  though  this 
would  have  impeded  the  discharge  for  some  days,  which 
it  was  the  shipowner's  interest  to  get  over  as  quickly  as 
possible.  To  the  dock  company  it  did  not  matter  whether 
they  put  on  more  men  to  the  work  and  got  the  sorting 
done  by  four  men  in  two  days,  or  eight  men  in  one  day. 
And  they  would  have  expedited  the  business  if  pressed  to 
do  so.  But  no  particular  directions  were  given  by  the 
defendant  to  select  and  put  by  the  plaintiff's  packages, 
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and  the  plaintiff  swore  (and  this  was  not  denied  by  the         1862. 
defendant)  that  on  the  27th  of  October  the  plaintiff  told 
him  that  his  goods  had  been  shipped  on  to  St.  Peters- 
burgh. 

There  was  evidence  that  between  the  19th  of  October 
and  the  30th  of  October  the  defendant  could  have  sent  on 
the  plaintiff's  goods  by  several  ships,  but  that  he  objected 
to  pay  the  freight  demanded,  viz.  40*.  per  ton. 

The  season  had  passed  ;  hence  the  plaintiff's  goods, 
which,  being  fruit,  were  of  a  perishable  nature,  did  not 
get  to  St.  Petersburgh,  and  were  practically  lost  to  him. 

On  the  6th  of  November,  1860,  the  present  action 
was  commenced. 

M.  Smith,  for  the  defendant,  contended  that  there  was 
no  negligence  or  default  before  that  time;  that  the 
usual  course  of  business  had  been  followed  by  the  dock 
company  in  discharging  and  sorting  the  cargo ;  that  the 
shipowner  was  not  bound  to  use  extraordinary  exertions, 
or  take  unusual  measures;  and  that  there  were  good 
reasons  for  not  sending  on  the  goods  by  the  only  steamers 
which  could  have  been  had  before  the  action  commenced. 

For  the  plaintiff  it  was  contended,  that  the  defendant 
had  hurried  the  discharge  of  the  cargo  to  get  his  ship  the 
sooner  ready  for  another  voyage ;  had  taken  no  means  to 
quicken  the  sorting  of  goods  for  transhipment;  and  that 
he  had  neglected  to  send  on  the  goods  merely  to  save 
something  in  the  freight. 

The  plaintiff  would  have  sent  his  own  lighters  for  his 
goods  had  they  been  set  aside  for  transhipment,  as  they 
might  have  been. 

On  the  other  hand,  it  was  suggested,  on  the  part  of  the 
defendant,  that  the  sorting  was  partly  delayed  by  the 
search  for  a  missing  package  not  sent. 

There  was  no  evidence  of  any  other  delay  in  the  sorting 
beyond  the  usual  time  for  discharging  such  a  number  of 
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1802.        packages,  and  it  appeared  that  the  ordinary  course  of 
business  had  been  pursued. 

Erlb,  C.  J.  (to  the  jury). — The  action  is  on  the  clause 
in  the  bill  of  lading,  "  the  goods  to  be  forwarded  by 
steamer  direct  from  London  (to  St.  "Petersburg!))  at  the 
shipowner's  expense/9  And  the  question  turns  on  the 
plea,  that  the  defendant  used  due  care  and  diligence  to 
forward  the  goods,  according  to  the  terms  of  the  bill  of 
lading.  Did  he  do  so?  According  to  the  plaintiff's 
evidence,  he  did  not  do  so.  If,  for  instance,  he  delayed 
the  transhipment  in  order  to  save  money  he  had  to  pay 
for  freight,  that  would  not  be  using  due  diligence,  for  he 
had  no  right  to  delay  the  goods  for  that  reason.  Again, 
the  plaintiff  might  have  even  sent  his  lighters  for  the 
goods,  had  they  been  set  aside,  as  they  might  have  been, 
for  transhipment.  If,  however,  the  delay  was  caused  by 
the  search  for  the  missing  package,  and  the  defendant 
otherwise  used  due  diligence,  he  would  be  entitled  to  the 
verdict.  It  is  for  you  to  say  whether  the  defendant  did 
use  due  diligence,  seeing  that  he  seems  to  have  taken  no 
steps  to  procure  ships  before  the  season  closed,  and  gave 
no  particular  directions  to  the  dock  company  to  hasten 
the  sorting  of  the  plaintiff's  goods. 

Verdict  for  the  plaintiff. 


PENNELL  and  others  (Assignees  of  Greenwood)  r. 

London  Sittings.  HEADING    AND    ANOTHER. 

Hilary  Term.     ^ 

A  trader  hav-     X  HIS  was  an  action  (of  trover  and  for  money  had  and 

over  wine  war-   received)  by  the  assignees  in  bankruptcy  of  one  Green- 
rants  to  the  de- 
fendant, a 

creditor,  on  the  occasion  of  a  sudden  stoppage  of  payment,  caused  by  the  unexpected  with- 
drawal of  assistance ;  the  transfer  being  pressed  for  by  the  creditor  in  a  hostile  spirit,  and 
concurrently  with  other  steps  taken  for  his  own  protection,  and  the  trader  assenting  to  it 
with  reluctance  and  struggling  against  bankruptcy  several  weeks  afterwards  in  the  hope  of 
surmounting  his  difficulties  : — Held,  that  it  was  for  the  jury  whether  there  was  not  a  transfer 
of  the  property  in  the  warrants  for  the  benefit  of  the  creditor,  under  pressure  from  him  and 
against  the  will  of  the  trader,  and  if  so,  the  defendant  was  entitled  to  a  verdict. 
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wood,  to  recover  from  the  defendants,  Heading  and  Bedell,         1862 

the  value  or  proceeds  of  certain   wine,  the  warrants  of  v^v-w' 

which  had  been  delivered  by  the  bankrupt  to  the  defend-  ^^Others 

ants,  after  stopping  payment.  'AMign^,0/ 
Lush,  Karslake  and  Honyman  for  the  plaintiffs.  v. 

Heading 

M.  Chambers  and  Lloyd  for  the  defendants.  and  Another. 

On  the  9th  of  April,  the  bankrupt  being  indebted  to 
Bedell  and  Heading,  and  also  to  one  Lamb,  had  certain 
wine  warrants  deposited  with  the  Bank  of  London  as 
security  for  a  loan  account,  on  which  he  stood  indebted  to 
the  amount  of  1,350/.,  and  had  a  cash  balance  of  about 
500/.,  against  which  he  had  drawn  a  cheque  for  460/. ; 
so  that  when  the  cheque  was  presented  he  would  only 
have  had  a  cash  balance  of  about  40/.  On  that  day,  the 
9th  of  April,  he  had  tried  to  get  Bedell  and  Lamb,  who 
was  an  auditor  of  the  bank,  to  induce  the  bank  to  assist 
him,  by  letting  the  wine  warrants  stand  as  a  security  for 
the  loan  account,  and  making  some  further  advance.  On 
the  10th  the  parties  met  at  the  bank  (where  one  or  more 
bills  of  the  bankrupt's  had  been  dishonoured  the  same 
morning),  and  in  the  interval  it  appeared  that  Bedell  had 
acquired  through  Lamb  some  information  as  to  the  con- 
dition of  the  bankrupt's  cash  account,  and  had  also  dis- 
covered that  the  bankrupt  had  dealt  with  a  certain  bill 
with  what  Bedell  deemed  a  breach  of  faith.  Thereupon 
Bedell,  having  first  seen  the  bank  manager  alone,  they 
came  out  to  him,  and  the  manager  told  him  he  could  do 
nothing  for  him,  that  he  bad,  in  fact,  stopped  payment, 
and  that  he  must  wind  up.  The  bank  had  carried  the 
cash  balance  of  500/.  to  the  credit  of  the  loan  account, 
and  so  left  the  bankrupt  without  a  farthing  to  meet  the 
cheque  or  the  bills  which  were  thus  dishonoured.  The 
defendant  Bedell  then  said  to  the  bankrupt,  "  You  had 
better  give  the  wine  warrants  to  me ;  they  are  as  well  in 
my  hands  as  in  any  one  else's;"  and  then  brought  pen 
and  ink,  and  dictated  to  him  an  order,  addressed  to  the 
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Pbnnbll 

and  Others 

(Assignees  of 

Greenwood) 

v. 
Heading 


1862.  bank,  to  this  effect,  "  Deliver  to  bearer  the  wine  warrants 
you  hold,  as  payment  of  the  debt  for  which  you  have  a 
lien  thereon."  This  the  bankrupt  wrote  and  signed,  and 
the  defendant  Bedell  paid  the  bank  the  950/.  remaining 
due  to  them,  and  received  the  wine  warrants.  He  bad 
and  Another,  afterwards  sold  the  wine  for  about  1,600/.,  from  which 
deducting  the  950/.,  the  sum  he  had  paid  the  bank,  there 
remained  695/.,  the  sum  for  which  this  action  was  brought, 
but  which  he  claimed  to  retain  for  his  own  debt,  far  greater 
in  amount.  The  defendants,  just  after  the  interview  of 
the  10th,  wrote  to  the  bankrupt  an  angry  letter,  threaten- 
ing that  unless  he  gave  security  for  the  debt  due  from  him, 
they  should  at  once  commence  proceedings  against  him. 
On  the  25th  of  May  Greenwood  filed  his  declaration  of 
insolvency,  and  on  the  same  day  he  was  adjudicated  a 
bankrupt. 

The  case  for  the  plaintiffs  was  not  that  there  had  been 
a  transfer  of  the  wine  warrants  by  way  of  fraudulent  pre- 
ference, but  that  there  had  been  no  transfer  of  them  to  the 
defendants,  and  only  a  deposit  of  them,  not  for  the  benefit 
of  the  defendants,  but  merely  as  a  "  pledge  "  (as  the  bank- 
rupt phrased  it)  that  he  should  wind  up. 

The  case  for  the  defendants  was,  that  there  had  been  a 
transfer  of  the  wine  warrants  to  them,  and  a  transfer  under 
pressure,  so  that,  although  voluntary,  it  was  not  a  fraudu- 
lent preference  (a). 


(a)  In  order  to  render  a  prefer- 
ence on  the  eve  of  bankruptcy 
valid,  it  is  not  necessary  that  there 
should  be  a  threat  or  pressure ;  with 
the  immediate  power  of  rendering 
it  available,  by  taking  legal  steps 
to  defeat  the  transfer,  it  must  be 
shown  to  have  been  voluntary  and 
in  contemplation  of  bankruptcy, 
and  if  it  is  in  consequence  of  pres- 
sure by  the  creditor,  it  is  not  volun- 


tary. Von  CaiUll  v.  Booker,  2 
Exch.  691.  In  the  present  case, 
certainly  the  trader  did  not  con- 
template or  intend  bankruptcy;  on 
the  contrary,  was  indignant  at  the 
idea  of  it,  and  struggled  against  it, 
so  that  he  did  not  succumb  until 
six  weeks  afterwards,  and  the  trans- 
fer was  not  voluntary,  for  he  was 
most  reluctant  to  submit  to  it. 
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According  to  the  testimony  of  the  bankrupt,  who  was         1862. 
called  for  the  assignees,  both  he  and  the  defendant  Bedel!      jT**^^ 

a ENHELL 

were  most  excited  and  indignant  at  their  interview  of  the     and  Others 
10th   of  April,  the   defendant  being  angry  at  what  he     Grmwood) 
deemed  the  bankrupt's  breach  of  faith,  the  bankrupt  at      heading 
what  he  deemed  the  defendant's  breach  of  promise ;  and    and  Another, 
although  the  defendant  and  bankrupt  differed  a  little  as  to 
their  accounts  of  what  passed,  it  appeared  that  the  bank- 
rupt was  most  reluctant  that  the  warrants  should   pass 
into  the  hands  of  the  defendant,  and  that  the  attitude 
assumed   by  the  defendant   on   that  occasion  was  most 
adverse.    This  was  further  shown  by  the  letter  written 
just  after,  and  also  by  the  fact  that,  on  the  same  day,  the 
defendants  placed  an  attachment  on  certain  funds  of  the 
trader,  who  it  was  evident  did  not  intend  bankruptcy,  and 
still  struggled  to  the  last  against  it,  nor  yielded  to  it  until 
several  weeks  afterwards.     And  it  was   obvious,  on  the 
other  hand,  that  Bedell,  the  defendant, .was  pursuing  to  the 
utmost  his  own  interests,  and  intended  to  take  a  transfer 
for  his  own  benefit. 

In  the  course  of  proving  the  case  for  the  defendants, 
Erlb,  C.  J.,  pointed  out  that  in  urging  the  intention  to 

take  a  benefit  for  themselves,  they  must  take  care  not  to 

fall  into  the  mischief  of  a  fraudulent  preference. 

Lloyd,  in  summing  up  for  the  defendants,  urged  that 
the  transaction  was  obviously  adverse  and  under  pressure, 
and  that  the  creditor,  having  better  information  than  the 
others,  had  a  right  to  use  pressure  to  obtain  a  preference. 

Erle,  C.  J.  (to  the  jury). — The  question  is,  whether 
the  defendants  have  proved  to  your  satisfaction  that  the 
property  in  these  warrants  was  transferred  to  them  by  the 
trader  on  the  pressure  referred  to.  The  case  for  the  plain- 
tiffs is,  that  they  were  deposited  with  them  merely  to  hold 
for  the  body  of  the  creditors.  The  case  for  the  defendants 
is,  that  they  were  transferred  to  them  for  their  own  benefit. 
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1862. 

Pehhell 

and  Others 

(Assignees  of 

Greenwood) 

«. 

Heading 

and  Another. 


It  is  clear  they  were  pursuing  their  own  interest,  and 
desired  to  get  the  warrants  for  their  own  benefit.  It  is 
plain  that  Bedell  complained  bitterly  of  the  trader  Tor  a 
supposed  breach  of  faith,  and  was  acting  adversely ;  and 
it  is  for  you  to  say  whether,  knowing  what  the  defendants 
did  of  the  circumstances  of  the  trader,  and  that  bank- 
ruptcy was  impending,  it  would  have  been  any  object  with 
them  to  hold  these  warrants  for  the  general  body  of  the 
creditors.  Unless  the  transfer  was  for  their  own  benefit, 
the  question  of  fraudulent  preference  would  not  arise ;  and 
as  the  plaintiffs  deny  the  transfer,  they  did  not  rely  on 
that  doctrine ;  but  it  is  for  the  defendants  to  make  out  if 
there  was  a  transfer  for  their  benefit,  that  it  was  not 
fraudulent.  If  the  warrants  were  obtained  by  the  defend- 
ants  by  pressure,  and  the  trader  handed  them  over  against 
his  own  will,  to  transfer  the  property  to  the  defendants, 
find  for  them.     If  otherwise,  find  for  the  plaintiffs. 

Verdict  for  the  defendants. 


SMITH    AND   ANOTBBR   V.    PRICE   AND   ANOTHER. 

Ju  IRST  count :  that  the  plaintiffs  had  retained  the  de- 
fendants as  commission  agents,  for  reward,  to  effect  an 
insurance  on  certain  wines  of  the  plaintiffs,  shipped  from 
London  to  Demerara,  on  the  terms  that  the  defendants 
should  use  due  and  proper  diligence  to  effect  the  same. 
Breach :  that  they  carelessly  omitted  to  effect  the  insur- 
ance, whereby  the  wines  being  afterwards  greatly  damaged 
the  plaintiffs  were  unable  to  obtain  an  indemnity  against 
such  damage,  ice. 

Second  count,  that  the  defendants  were  liable  to  be  sued 
by  the  plaintiffs  for  their  negligence  in  non-insurance,  as 


London  Sittings. 
Hilary  Term. 

An  agent  em- 
ployed to  ship 
and  insure 
goods  having 
wilfully 
omitted  to  in- 
sure them  is 
liable  to  the 
same  extent 
as  an  under- 
writer would 
have  been  had 
he  insured. 
The  owner  of 
the  goods, 
having  after  a 
partial  loss 
agreed  with 
the  agent  to 
sell  him  the 

goods  at  a  price  less  than  the  invoice  price,  stating  (as  was  alleged)  that  they  were  worth  the 
invoice  price,  and  also  asserting  that  the  loss  was  total: — Held,  that  as  these  were  matters 
rather  of  opinion  than  of  fact,  the  statements  would  not,  even  if  untrue,  amount  to  fraud, 
which  would  avoid  the  agreement. 
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charged    in   the  previous  count ;   and   thereupon  it  waft        2352. 
agreed  by  and  between  the  plaintiffs  and  defendants,  that      ^^v-^ 
the  plaintiffs  should  sell  and  the  defendants  should  buy    and  Another 
the  said  wines,  and  the  plaintiffs  give  up  their  claim  on         p*'CE 
account  of  such  negligence,  for  the  sum  of  500/.     Breach :    and  Another 
nonpayment. 

Pleas:  1.  To  the  first  count,  payment  into  Court  of 
40/. 

2.  To  the  second  count,  a  demand  of  the  alleged  agree- 
ment. 

3.  That  the  defendants  were  induced  to  make  the 
contract  by  the  fraud  of  the  plaintiffs,  and  that,  within  a 
reasonable  time  after,  the  defendants  had  notice  of  such 
fraud,  and  before  they  had  received  any  benefit  under  the 
contract,  they  repudiated  and  abandoued  it,  and  gave  no- 
tice to  the  plaintiffs  that  they  did  so. 

Lush  and  Honyman  for  the  plaintiffs. 

Horace  Lloyd  for  the  defendants. 

Before  the  transaction  in  question,  the  defendant  Price 
had  been  concerned  in  shipping  for  the  plaintiffs  a  quantity 
of  wine,  made  up  of  various  other  wines,  not  including 
Madeira,  but  shipped  by  the  plaintiffs  to  Demerara  as 
Madeira  wine. 

On  the  3rd  January,  1860,  the  plaintiffs  had  desired 
that  a  similar  consignment  should  be  made  up  and  shipped 
by  the  defendants,  and  the  invoice,  dated  on  that  day,  was 
headed  as  follows : — "  Invoice  of  14  pipes  of  Madeira, 
shipped  per  Harbinger,  for  Demerara,  by  Smith  and  Lax- 
ton  of  London,  for  their  account  and  risk,  to  be  sold  if 
possible  at  Demerara,  or  to  be  reshipped  in  another  vessel 
for  Liverpool  or  Bristol,  consigned  by  Price  &  Co.  for  ac- 
count of  Smith  &  Co."  The  total  amount  of  the  invoice  price 
was  665/.  The  bills  of  lading  were  made  out  in  the  names 
of  the  defendants.  The  plaintiffs  desired  the  defendants 
to  effect  an  insurance  on  this  shipment,  and  they  professed 
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1862.        to  do  so;  and  on  the  8th  January,  debited  the  plaintiffs 
*T*'-W/      with  the  premium  in  their  books.    They  made  the  ship- 

and  Another   ment,  however,  without  effecting  any  insurance,  and  the 
Price        ship  struck  on  a  rock  at  Weymouth  before  the  end  of  the 

and  Another.  month-  Qn  hearing  of  it,  the  plaintiff  Smith  saw  the  de- 
fendant Price,  and  asked  if  the  consignment  was  insured ; 
to  which  the  defendant  replied  evasively,  that  he  had  a 
general  insurance  on  the  ship :  in  truth  some  brandies  of 
the  defendants  and  the  wines  of  the  plaintiffs  were  the 
only  goods  on  board  which  were  not  insured. 

The  ship  was  got  off  with  some  amount  of  damage  to 
the  cargo,  for  which  there  was  a  general  average. 

On  the  5th  February  the  ship  was  brought  round  to  the 
West  India  Docks,  but  most  of  the  pipes  of  plaintiffs' 
wine  were  on  shore  at  Weymouth. 

On  the  11th  February,  the  plaintiff  Smith,  not  having 
seen  the  wine,  had  an  interview  with  the  defendant  Price,  of 
which  they  gave  rather  different  versions.  The  plaintiff's 
account  was, — "  He  asked  me  what  the  wine  cost,  and  what 
I  would  take.  He  offered  400/.;  we  at  last  agreed  for 
500/.;  he  gave  me  200/.,  and  I  gave  a  receipt,  which  ran 
thus: — '11th  Feb.,  1861.  Received  of  Messrs.  Price  Sc 
Co.  500/.  in  full,  for  our  claim  on  the  loss  of  14  pipes  of 
Madeira  per  the  Harbinger,  as  per  invoice  of  the  3rd 
January,  1861.'"  There  was  added  this  memorandum  : — 
"  Received  200/.  to-day,  11th  Feb.,  the  balance  to  be  paid 
on  Saturday  next/'  The  version  which  the  defendant 
Price  gave  was,  that  the  plaintiff  assured  him  that  the 
wine  was  worth  the  invoice  price,  and  that  it  was  so 
damaged  as  that  there  was  a  total  loss.  The  plaintiff  de- 
nied this,  though  he  admitted  he  stated  his  belief  that  the 
wine  was  damaged,  and  also  that  he  should  be  a  loser  by 
the  bargain,  and  that  the  wine  cost  him  more  than  460/. 
and  would  fetch  more  than  he  was  to  be  paid. 

At  this  time  there  were  negotiations  going  on,  unknown 
to  the  plaintiffs,  between  the  defendant  Price  and  the  agent 
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of  Lloyd's,  as  regarded  the  value  of  the  salvage,  and  the         1862. 

amount  of  general  average  was  being  estimated.     The      VtTv^/ 

average  statement  was  made  up,  on  information  furnished    and  Another 

by  the  defendants  (they  appearing  as  owners  on  the  bill        prJce 

of  lading) ;  the  plaintiffs'  wines  were  set  down  as  worth    and  Anotner- 

only  650/.,  and  the  defendants'  brandies  at  only  2s.  6d.  a 

gallon,  so  as  to  make  a  far  higher  average  on  the  plaintiffs' 

wines  than  on  the  defendants'  brandies.     And  about  the 

same  time  the  defendants  agreed  with  Lloyd's  agents  to  take 

the  wines  at  12/.  a  pipe,  whereas  their  own  estimate  of 

their  value  was  now  25/.  per  pipe,  and  the  sum  of  500/. 

which  they  had  agreed  to  pay,  was  at  the  rate  of  35/.  per 

pipe.    It  appeared  that,  according  to  the  usage  of  Lloyd's, 

the  whole  of  such  a  consignment  would  be  regarded  as 

salvage,  if,  as  was  admitted  to  be  the  case,  one  pipe  was 

utterly  spoilt,  and  others  partly  damaged.     At  this  time 

Lloyd's  report  had  not  been  received,  but  it  was  suggested 

that  the  defendants  being  in  communication  with  Lloyd's 

agent  knew  what  it  would  be,  and  that,  for  the  reasons 

they  mentioned,  they  desired  to  be  off  their  bargain  with 

the  plaintiffs,  and  to  prevent  the  wines  from  being  included 

in  the  sale  of  salvage. 

On  the  13th  February,  two  days  after  their  agreement, 
the  defendants  wrote  to  the  plaintiffs  this  letter : — "  We 
have  received  the  report  of  Lloyd's  surveyor,  your  wines 
are  free  from  damage,  and  cannot  therefore  be  included  in 
the  salvage  sale  of  damaged  goods ;  the  portion  of  goods 
saved  being  returned  to  the  owners,  the  underwriters  pay- 
ing all  average.  This  will  prevent  an  intended  arrange- 
ment" 

The  report  of  Lloyd's  surveyor  was  dated  the  18th 
February  (several  days  after  the  above  letter),  and  it  did 
not  describe  the  wines  as  free  from  damage.  On  the 
contrary,  it  was  admitted  that  one  pipe  was  wholly  spoilt 
and  several  others  partially  so,  by  reason  of  salt  water ; 
the  evidence  being  contradictory  as  to  the  precise  extent 
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1862.  of  the  damage,  and  all  the  witnesses  more  or  less  differing 

Smith  as  to  lne  exact  number  of  casks  into  which  the  salt  water 

and  Another  naj  g0  far  entered  as  to  spoil  the  wine,  the  matter  being 

Price  one  of  taste  and  opinion  rather  than  of  definite  positive 

and  Another.     r    x 

fact. 

On  the  1 8th  February  the  defendants  wrote,  that  the 
samples  of  the  wines  had  been  examined,  that  they  were 
not  of  the  invoiced  value,  and  were  not  Madeira  wines  at 
all.  The  defendants  refused  all  further  payment  except  as 
to  the  one  pipe  totally  spoilt,  in  respect  of  which  they  had 
paid  into  Court  40/. 

The  plaintiff  Smith  swore,  and  it  was  not  denied,  that 
the  wines  actually  cost  him  460/.  and  were  worth  to  him 
at  least  600/. 

Erlb,  C.  J.  (to  the  jury). — The  question  on  which  your 
verdict  must  turn  is  this,  whether  the  bargain  between  the 
parties  was  obtained  by  the  fraud  of  the  plaintiffs  ?  If  not, 
then  find  your  verdict  for  the  plaintiffs  for  300/.  If  it  was 
obtained  by  their  fraud,  then,  as  the  defendants  not  having 
obeyed  their  duty  to  effect  an  insurance,  are  liable  to  the 
same  extent  as  underwriters  would  have  been,  find  for  the 
defendants,  if  you  consider  the  sum  of  40/.  sufficient  to 
satisfy  the  damage  sustained  by  the  goods :  for  the  plain- 
tiffs if  you  consider  it  is  not  sufficient.  With  regard  to  the 
question  of  fraud,  if  the  plaintiff  Smith  asserted,  as  of  his  own 
knowledge,  any  matter  of  fact  which  has  turned  out  to  be 
false,  and  by  means  of  such  assertion  obtained  the  contract, 
then  that  would  be  a  fraud  on  his  part,  which  would  vitiate 
the  contract.  For  if  a  man  for  his  own  object  and  his  own 
benefit  asserts  &  fact  as  known  to  himself  to  exist,  which 
does  not  exist,  he  is  guilty  of  fraud,  whether  or  not  he 
knows  it  does  not  exist,  because  he  asserts  it  as  of  his  own 
knowledge  when  he  does  not  know  whether  it  exists  or 
not.  This  principle  does  not,  it  is  obvious,  apply  to 
matters  of  mere  opinion,  but  only  to  assertions  of  matters 
of  fact,  on  which  it  may  be  supposed  that  the  other  party 
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has  relied.     Now  I  cannot  find  that  the  plaintiff  Smith        1862. 
made  any  statement  of  any  definite  matter  of  fact  on  which      VTN^"/ 
the  defendant  Price  could  reasonably  be  supposed  to  have    and  Another 
relied.     For  instance,  this  could  hardly  be  supposed  of  the        Price 
plaintiff's  mere  assertion  of  his  belief  of  the  value  of  his    and  Anotncr» 
wines.    Nor  of  his  alleged  statement  as  to  the  extent  of  the 
damage ;  for  he  had  not  any  better  means  of  knowledge  on 
that  matter  than  the  defendants,  nor  perhaps  so  good.    He 
had  not  seen  the  wines,  nor  did  he  pretend  to  have  done  so. 
Had  he  indeed  asserted  that  he  had  seen  them,  and  that 
they  were  damaged  to  such  an  extent,  it  would  have  been 
otherwise.   He  might  well  have  believed  that  the  wines  were 
worth  what  he  was  to  get  for  them,  or  even  the  amount  of 
the  invoice  price  (supposing  that  he  said  so,  which  he 
denies),  for  it  might  be  that  they  would  have  sold  for  that 
amount.     As  to  the  mixing  of  the  wines  the  defendant 
knew  all  about  it;  was  he  really  deceived  by  the  plaintiff? 

Verdict  for  the  plaintiff. 


KINNEAR  and  others  (Assignees  of  Walmisley  and 

Another)  V.  JOHNSON.  London  Sittings. 

fry  Hilary  Term. 

X  ROVER  by  assignees  in  bankruptcy  of  two  persons  in  actions  by 
(Walmisley  and  Hammersley)  to  recover  487/.,  the  value  bwiSupt  to  ro- 
of two  parcels  of  goods,  delivered  by  the  bankrupts  to  the  cover  property 

1  °  '  J  r  on  the  ground 

defendants  before  the  bankruptcy.  of  a  fraudulent 

There  were  two  counts,  the  first  laying  the  conversion  \mouT^otem- 

before,  the  other  after  the  bankruptcy.        ,  STJKuTt 

Pleas:  not  guilty  and  not  possessed.  transfer  is 

enough  to  show 

Bovill  and  Lloyd  for  the  plaintiffs.  that  il  wf*  >n 

"  r  contemplation 

Lush  and  Quain  for  the  defendant.  of  bankruptcy, 

^  if  there  were 

The  defendant  professed  to  have  received  the  goods  in  JjJ^fJj^f  £ut 

to  show  that 
the  transfer  is  not  voluntary,  it  must  appear  that  there  was  such  pressure  as  would  be  likely 
to  cause  the  bankrupt  to  make  the  transfer. 

VOL.  II.  3  B  F.P. 
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1862.        part  satisfaction  of  an  old  debt  for  money  advanced  by 
y*^*^      them  in  1857,  and  for  which  bills  had  been  given  by  the 

KlNNEAR  •« 

and  Othert     bankrupts'  firm  m  1859. 
Walmiidey  "and      1°  the  private  ledger  of  the  firm  there  were  entries  as  to 
Aether)      ^jg  de^t  amounting  to  above  1,200*.     In  July,  1869,  was 
Johnson,     the  last  entry  in  the  stock-book. 

In  February,  1860,  the  firm  had  fallen  into  great  dif- 
ficulties, and  their  letters  from  that  time  up  to  ike  period 
when  they  stopped  payment  showed  the  greatest  distress 
from  want  of  money  to  meet  their  engagements. 

On  the  3rd  of  May,  1860,  the  firm  had  no  funds  to  pro- 
vide for  payment  of  a  demand  of  50/.,  and  shortly  after- 
wards they  dishonoured  a  bill  for  230/. 

The  18th  of  May  and  the  2nd  of  June  were  the  dates  of 
the  invoices  of  the  two  parcels  of  goods  now  in  question, 
but  there  were  suspicious  circumstances  as  to  the  entries 
and  the  deliveries. 

On  the  18th  of  June  the  firm  stopped  payment,  and  on 
the  20th  a  proposal  made  at  a  meeting  of  creditors  was 
rejected. 

On  the  4th  of  July  they  were  adjudicated  bankrupts, 
their  debts  being  17,000/.  (of  which  3,000/.  were  secured), 
and  7,000/.  the  amount  of  the  assets. 

An  accountant,  who  had  examined  the  bankrupts'  books 
for  the  period  since  1858,  stated  that  their  debts  had  ex- 
ceeded the  assets  ever  since  July,  1859,  the  date  of  the 
last  entry  in  their  stock-book,  and  they  were  insolvent  ever 
afterwards  so  far  as  he  could  judge. 

Lush,  for  the  defendant,  submitted  that  there  was  no 
case,  as  there  had  been  no  demand  on  the  part  of  the 
assignees  before  the  defendant  had  disposed  of  the  goods ; 
Stevenson  v.  Newnham(a)\  and  also  that  there  was  no 
evidence  of  a  fraudulent  preference ;  but 

(a)  13  C.  B.  Rep.  285. 
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Erlr,  C.  J.,  overruled  both  the  objections,  reserving  the        1862. 

p°int8-  £^7i 

aod  Others 

Walmisley,  one  of  the  bankrupts,  was  called,  and  stated  (Assignee*  of 
that  they  had  no  business  transactions  with  the  defendant,  Another)0 
and  therefore  the  transaction  was  entered  in  the  private      .    •• 

JOHNSOK. 

ledger  of  the  firm,  declaring  that  it  only  contained  entries 
affecting  the  firm. 

Hammersley,  the  other  bankrupt,  was  also  called,  and 
stated  that  the  defendant  was  to  have  the  goods,  and  he 
had  ordered  some  of  them  to  be  put  up. 

They  stated  that  in  May  negotiations  had  been  pending 
with  one  Edmondson  to  take  him  into  the  firm,  with  an 
accession  of  capital  to  the  extent  of  3,000/.,  and  that  these 
negotiations  were  not  broken  off  until  the  end  of  June. 

The  defendant  was  called,  and  swore  that  be  had  lent 
the  money  on  the  terms  that  he  should  be  at  liberty  to 
take  it  out  in  goods  if  he  could  not  be  paid  in  money,  and 
that  he  had  repeatedly  pressed  and  applied  for  the  pay- 
ment as  early  as  April,  and  was  told  the  firm  were  short  of 
money. 

But  there  was  no  evidence  of  pressure,  beyond  mere  ap- 
plication by  the  defendant. 

Erle,  C.  J.  (to  the  jury). — To  find  for  the  plaintiffs,  the 
assignees,  you  must  be  satisfied  that  the  transfers  of  these 
goods  were  in  contemplation  of  bankruptcy,  and  also  by 
way  of  fraudulent  preference. 

There  is  hardly  evidence  that  at  the  end  of  May,  the 
time  of  these  transfers,  the  firm  contemplated  bankruptcy. 

There  was,  no  doubt,  at  the  end  of  May  or  the  beginning 
of  May,  great  embarrassment,  but  perhaps  not  contempla- 
tion of  bankruptcy.  The  decision  to  stop  payment  takes 
some  days  to  grow  up  in  the  mind  of  a  trader,  and  ripen 
into  a  resolved  intention. 

On  the  18th  of  June,  beyond  all  doubt,  the  firm  had 
bankruptcy  in  contemplation. 

3b2 
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1862.  It  is  for  you  to  consider  whether  the  goods  were  really 

K^/^      delivered  before  that  time  or  after?    There  k  a  great  waat 
and  Others     of  corroborative  proof  as  to  the  dates  of  the  deliveries. 
Wd»£^e£d      With  regard  to  the  second  point,  the  fraudulent  prefcr- 
********)     ence,  if  the  motive  of  the  transfers  of  the  goods  was  merely 
JoMfttojf.     the  desire  on  the  part  of  the  bankrupts  to  prefer  the  de- 
fendant, that  would  be  fraudulent  as  regarded  the  rest  of 
the  creditors.     You  must  be  satisfied,  in  order  to  find  for 
the  plaintiffs  on  this  point,  that  the  transfers  arose  merely 
from  a  desire  on  the  part  of  the  debtors  to  favour  and  pre- 
fer the  creditor,  and  not  by  reason  of  the  demand,  or  the 
pressure,  of  the  creditors. 

Verdict  for  the  plaintiffs  (a). 

(a)  See  the  next  case. 


lytonM'ingi.  KINNEAR  AND  OTHERS  V.  WALMISLEY. 

Hilary  Ttrm. 

In  actions  by  JlHIS  was  an  action  by  the  same  plaintiffs  as  in  the  last 
bankrupts,  to  case,  assignees  in  bankruptcy  of  Walmisley  and  Ham- 
perty  froPm°cre-  mersley,  against  the  sister  of  Walmisley,  to  recover  two 

dlo<Imd0o1f  she  bil,s  for  600/#  and  400/'>  transferred  by  the  bankrupts  to 
fraudulent  pre-  her  before  the  bankruptcy. 

fercnce,  the  ,.,  ..  .  . 

conduct  of  the       Pleas:  not  guilty  and  not  possessed. 

bankrupt  in 

other  trtnstc        liovill  and  Lloyd  for  the  plaintiffs. 

tions  with  other 

parties,  at  the        L    h  Qnd  q    in  for  tne  defendant. 

same  time,  may  ^ 

rial  to  show  The  defendant  had,  in  1855,  lent  about  2,000/.  to  the 

iI»Jt?d0bank-m*  firm>  receiving  a  bill  of  sale,  which  in  1856  was  given  np. 
ruptcy,  and  the  There  were  entries  of  the  loan  in  the  private  ledger  of  the 

more  fact  of  .  . 

preM»ureon  the  firm,  with  entries  of  payments  of  interest  and  cash  down  to 
creditor  is°not    *ne  period  of  the  bankruptcy. 

u?rs!etoihow  ln  AJ)ri|  and  Ma>'»  186° (as  stated  in  the  rePort  °f  the 

transfer  was  Just  case),  the  firm  were  deeply  embarrassed,  and  on  the 
unlets  it  waa '    5th  of  June  the  bill  for  600/.  on  Edmondson,  at  six  months, 

realty,  also,  by 

r#tw*  of  such  pressure,  and  not  merely  from  a  desire  to  favour  and  prefer  the  creditor. 
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was  indorsed  and  transferred  by  the  firm  to  the  defendant, 
and  on  the  12th  of  June  the  bill  for  400/.  on  Cuthbertson, 
also  at  six  months,  the  one  due  on  October  17th,  the  other 
on  October  20th,  1860. 

On  the  18th  of  June  the  firm  stopped  payment. 

On  the  4th  of  July,  they  were  adjudged  bankrupts. 

There  bad  been  no  demand  of  the  bills  on  the  part  of  the 
assignees  before  October  20th,  when  the  proceeds  were 
received  by  the  defendant. 

And  at  the  close  of  the  case, 

Lush,  for  the  defendant,  submitted  that  there  was  no 
case;  first,  because  there  was  no  evidence  that  the  transfers 
were  in  contemplation  of  bankruptcy  and  by  way  of  fraudu- 
lent preference;  and  secondly,  because  there  had  been  no 
wrongful  conversion. 

Erle,  C.  J.,  overruled,  but  reserved,  both  points. 

The  defendant  was  called  and  stated  that  in  April,  1860, 
she  had  applied  to  her  brother,  the  bankrupt,  for  payment, 
and  he  bad  referred  her  to  the  other  bankrupt,  to  whom 
she  said  she  had  threatened  that  "  if  she  were  not  paid 
she  should  take  proceedings."  (But  there  were  no  appear- 
ances of  pressure  beyond  mere  applications.) 

She  stated  that  her  brother  sent  her  the  bills,  for  which 
she  gave  no  receipt,  and  which  were  sent  in  an  envelope 
without  any  written  communication. 

There  were  various  suspicious  circumstances  about  the 
entries  as  to  the  dates  of  deliveries  of  the  bills. 

After  Ed mond son's  bill  was  delivered  to  her,  her  brother 
had  told  her  that  Edmondson  would  be  prepared  to  pay 
her. 

Edmondson  was  called  to  support  her  case,  by  showing 
that  in  May,  and  down  to  the  end  of  June,  he  was  nego- 
tiating for  a  share  in  the  firm,  to  which  he  was  to  bring 
3,000/.,  of  which  this  bill  for  600/.  was  to  be  considered 
part ;  but,  on  cross-examination,  it  turned  out  that  he  was 


1862. 

KlNNEAR 

and  Others 

o. 
Walmisley. 
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1862.  never  in  a  position  to  bring  capital  into  a  concern ;  and  that 

v^v^'  in  May  and  June  he  bad  received  from  the  firm  goods  to  the 

ancTothera  *m°unt  of  1,400/.  (to  sell  for  them  on  commission),  which 

"-  they  had  just  before  purchased,  and  not  paid  for,  and  oat 

iV  ALU  ISLET*  i        ■  •  • 

of  the  proceeds  of  which  the  bill  was  paid. 

JBovill,  in  reply,  denounced  the  transactions  with  Ed- 
mondson  as  grossly  fraudulent 

Erle,  C.  J.  (to  the  jury). — Were  these  bills  transferred 
to  the  defendant  in  contemplation  of  bankruptcy,  and  out 
of  a  desire  to  favour  and  prefer  her,  and  not  by  reason  of 
any  pressure  on  her  part  ?  The  nature  of  the  transactions  of 
the  firm  just  before  that  which  is  in  question,  most  have  a 
great  bearing  on  both  these  questions.  For  if  traders  are 
not  dealing  in  a  fair  mercantile  way,  they  cannot  have  any 
honest  hope  of  continuing  to  carry  on  business,  and  so 
may  be  taken  to  have  contemplated  bankruptcy.  Then, 
as  to  whether  the  transfers  were  voluntary  f 

It  is  said  there  were  applications  which  amounted  to 
pressure.  But  it  is  not  enough  that  there  has  been  pres- 
sure. The  very  pressure  may  be  pre-arranged.  The  ques- 
tion is,  whether  the  transfers  were  really  by  reason  of  the 
pressure,  or  merely  from  a  desire  on  the  part  of  the  trader 
to  prefer  the  particular  creditor? 

Verdict  for  the  plaintiffs. 


CORNELIUS  and  others  v.  HARRISON  and 

ANOTHER. 
Hilary  Term,        a 

Where  the  ma.  -olCTION  for  money  had  and  received. 
IZgS*       Plea:  never  indebted, 
knowledge,  re-       Huddles  ton  for  the  plaintiffs, 
for  the  purpose      SAee,  Serjt.,  for  the  defendants. 

of  investment :  .  r  ,       , 

—Htid,  that  I  he  action  was  brought  to  recover  from  the  defendants, 

the  question 

was  (in  the  absence  of  any  actual  authority)  whether  they  had  htld  him  out  as  having  autho- 
rity so  to  receive  it  on  their  behalf. 


0. 
and  Another. 
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a  firm  of  attornies,  a  sum  of  money  paid  by  the  plaintiffs        1862. 
to  their  managing  clerk,  one  B.,  under  the  following  cir- 
cumstances : —  and  Others 

In  1855,  one  S.  died  intestate,  leaving  a  widow  and     Harrison 
children,  and  administration  was  granted  to  the  widow. 

In  1857,  C,  the  uncle  of  the  children,  instituted  a  suit, 
as  next  friend,  on  their  behalf,  to  recover  certain  monies  in 
which  they  were  interested.  In  this  suit  the  defendants 
were  solicitors  for  the  plaintiffs,  and  B.,  as  their  managing 
clerk,  had  the  conduct  of  it.  It  appeared  that  be  had  his 
name  on  the  door  of  a  room  at  the  defendants'  offices,  and 
was  the  only  one  of  their  clerks  who  had  this  privilege. 

The  suit  was  amicably  ended  by  an  agreement,  under 
which  a  sum  of  money  was  paid  to  the  plaintiffs,  as  trus- 
tees for  the  children. 

B.  then  proposed  to  the  plaintiffs  to  invest  it  on  mort- 
gage, and  took  them  to  see  certain  property,  which  he 
pretended  was  to  be  mortgaged  to  them.  Ultimately  the 
money  was  paid  over  to  him  by  the  plaintiffs,  by  their 
cheque,  in  his  favour. 

The  plaintiffs  did  not,  throughout  the  transaction,  inquire 
for  or  appeal  to  the  defendants,  nor  ask  for  the  deeds ;  nor 
were  any  deeds  executed.  The  transaction  did  not  appear 
in  the  defendants'  books  at  all.  And  B.,  though  he  had 
authority  to  receive  money  for  them  when  paid  by  clients, 
for  costs,  in  the  ordinary  way  of  business,  had  no  autho- 
rity to  receive  money  by  way  of  investment,  nor  did  it 
appear  that  he  had  ever  so  received  money  in  any  instance 
before  the  present 

Shortly  after  he  received  the  money  he  absconded ;  and 
the  defendants  were  then,  for  the  first  time,  applied  to,  and 
then  became  first  aware  of  the  transaction. 

Erlb,  C.  J.  (to  the  jury). — It  requires  a  special  autho- 
rity, beyond  that  of  a  mere  managing  clerk,  to  entitle 
him  to  receive  money,  so  as  to  bind  his  employers,  for 
the  purpose  of  investment.     It  does  not  appear  here,  that 
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1862.  B.  had  any  such  authority.     Did  the  defendants  hold  him 

^^^  out  as  having  such  authority?    It  does  not  matter  that  the 

Cornelius  °  J 

and  Others  plaintiffs  believed  he  had  such  authority.    The  question  is, 

Harrison  did  the  defendants  hold  him  out,  or  allow  him  to  hold  him- 

and  Another.  gejf  out>  ^  having  such  authority  ? 

Verdict  for  the  defendants. 


DIXON  AND  ANOTHER  V.  HERIOT  AND  OTHERS. 

Hilary  Term,        . 

Although  a  jdlCTION  by  shipowners  against  charterers,  on  a  charter 

of*conditron  or  for  a  voyage  from  Cardiff  to  the  Philippine  Islands,  or  to 

to^ed  ^'  C°n"  Shanghai,  as  ordered.    The  ship,  being  at  Fleetwood,  was 

charter-party,  to  proceed,  with  all  possible  despatch,  thence  to  Cardiff  to 

cannot  be  got      ,,,  .         •   i         „  t_         i     *  t 

rid  of  by  reason  load  [not  saying  tight,  staunch  and  strong], 
part'ofa'^  General  averment,  of  all  things  necessary,  &c.    [The  de- 

printed  form,     claration  making  no  mention  of  any  clause  of  warranty 

not  adverted  to  °  J  J 

expressly  by      that  the  ship  was  seaworthy.]     Breach :  not  loading. 
infendedlby80        Second  count,  stating  the  charter  to  be  for  a  voyage  to 

ob«eo™fi«eedro  shanshai- 

yet,  if  the  other      Pleas:  1.  Denying  the  agreement  as  alleged. 

party  was 

aware  at  the  2.  That,  before  breach,  the  agreement  was  rescinded  by 

cou^notbe      ^e  mutual  consent  of  the  parties. 

complied  with,       3#  That  the  ship  did  not  proceed  to  Cardiff      [Issue 

and  after  show-  r  ■  *- 

ing  that  it  was  and  demurrer.] 

the  charted  as        4.  That  the  charter  ran  thus: — That  the  ship,  being 

wIlTafford  him  warranie<^  now  fyhtf  staunch  and  strong,  and  every  way 

no  defence  to  fitted  and  ready  for  the  voyage,  should,  with  all  possible 

an  action  on  . ' 

the  charter.       despatch,  proceed  to  Cardiff  to  load,  &c.     Averment,  that, 

at  the  time  of  the  making  of  the  charter,  the  ship  was  not, 
nor,  at  the  time  of  setting  sail  and  departing  from  Fleet- 
wood, tight,  staunch  and  strong,  &c.  [Issue  and  de- 
murrer.] 

5.  Similar  to  the  4th,  adding  an  averment,  "  that,  by 
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reason  of  the  non-compliance  with  the  warranty,  the  ship 
was  prevented  from  proceeding  with  all  possible  despatch 
direct  to.  Cardiff,  according  to  the  charter,  and  was  com- 
pelled to  put  back  in  the  course  of  her  voyage  to  Cardiff, 
i.  e.  to  Liverpool,  and  there  to  be  made  '  tight  and  fit  for 
the  voyage/  and  did  not  arrive  at  Cardiff*  until  a  long  and 
unreasonable  time  after  she  ought,  and  could,  and  would 
have  arrived  there,  had  the  warranty  been  complied  with." 

Lush  and  Honyman  for  the  plaintiffs. 

Bovill  and  W.  Williams  for  the  defendants. 

On  the  13th  October,  I860,  the  charter  was  entered  into 
containing  the  clause  pleaded,  "  That  the  ship,  being  war- 
ranted now  tight,  staunch  and  strong"  shall,  with  all  pos- 
sible despatch,  proceed  to  Cardiff,  and  there  load,  &c. 

It  was  admitted  that,  at  the  time  of  the  charter,  it  was 
necessary,  in  order  to  fit  the  ship  for  the  chartered  voyage, 
to  execute  certain  repairs,  which  were  done  with  all  pos- 
sible despatch ;  that,  for  the  purpose  of  such  repairs,  it  was 
necessary  that  the  ship  should  go  into  dry  dock.  On  or 
about  the  19th  October,  the  ship  was  accordingly  put  into 
dry  dock  at  Liverpool  for  these  repairs. 

On  the  31st  October  a  conversation  took  place  between 
the  plaintiff*  and  one  of  the  defendants,  as  to  which  they 
varied  in  their  evidence ;  but  of  which  the  plaintiff's  version 
was,  that  he  mentioned  that  certain  repairs  were  required, 
and  that  when  they  were  completed  accounts  should  be 
sent  to  the  defendants  (in  order  to  inform  the  under- 
writers), and  that  the  defendants  assented  to  this  course. 
And  although  the  defendant  gave  a  different  version,  it  did 
not  appear  that  it  was  at  that  time  intimated  that  the  de- 
fendants would  refuse  to  load  the  vessel  on  the  ground 
that  the  ship  had  not  been  able  to  sail  direct  to  Cardiff. 

On  the  14th  November  the  ship  left  the  dry  dock,  but 
was  twice  forced  to  put  back  into  the  Mersey  by  stress  of 
weather. 


1862. 


Dixow 

and  Another 

v. 

Hcriot 
and  Others* 
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Dixon 
tmd  Another 

«. 
Hbriot 

MM  O  tliei'S* 


On  the  20th  November  it  was  known  at  Lloyd's  that  this 
was  so. 

On  the  23rd  November  the  ship  reached  Cardiff,  and 
was  ready  to  load  a  cargo. 

On  the  same  day  the  defendants  wrote  to  the  plaintiffi>, 
that  in  consequence  of  the  non-performance  of  the  charter, 
to  proceed  direct  to  Cardiff,  and  the  breach  of  the  other 
conditions  and  warranties  in  the  charter,  they  declined  to 
load  a  cargo. 

To  this  the  plaintiffs  replied,  that  "  they  had  not  delayed 
the  repairs  which  they  had  stated  were  required,  and  that 
the  delay  was  owing  to  the  weather." 

It  was  suggested,  on  the  part  of  the  plaintiffs,  that  the 
clause,  "  the  vessel  being  tight/9  &c,  was  part  of  a  printed 
form,  to  which  attention  had  not  been  drawn,  and  which 
had  been  left  in  by  mistake ;  but  there  was  no  proof  that 
both  the  parties  had  mistaken  or  overlooked  the  clause  (a); 
and  the  plaintiffs'  main  reliance  was  upon  waiver  by  the 
defendants  of  the  condition,  which  it  was  admitted  had  not 
been  complied  with.  On  the  other  hand,  the  defendants' 
breach  of  the  contract  was  not  denied. 

Eblb,  C.  J.  (to  the  jury). — As  to  the  first  point,  it  be- 
hoves you  to  be  very  cautious  how  you  allow  the  words  of 
a  contract,  which  a  party  has  signed,  whether  written  or 
printed,  to  be  got  rid  of  by  oral  evidence,  as  to  its  not 
having  been  understood  or  adverted  to  at  the  time  the  con- 
tract was  entered  into.  But  the  main  point  in  the  case  is 
this — whether  the  defendants,  knowing  that  the  ship  was 
not  seaworthy  at  the  time  of  the  charter,  nevertheless 
treated  it  as  a  valid  contract?  There  is  evidence  for  you 
that  they  did  so  treat  it.  There  is  the  evidence  of  the 
plaintiffs,  which  shows  that  the  defendants  knew  that  the 
ship  was  to  enter  a  dock  and  be  repaired  for  the  voyage, 
and  that  the  warranty,  literally,  could  not  be  complied 

(a)  Which  would  be  necessary  to  raise  even  an  equity. 
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with.     Yet  it  does  not  appear  that,  when  the  parties  met  1862. 

about  the  matter  (whether  or  not  the  defendants  assented  ^^^ 

to  the  repairs  being  done),  the  defendants  declared  that  on  and  Another 

account  of  the  breach  of  the  condition  they  did  not  intend  heriot 

to  load  the  vessel.     If  you  think  that,  after  knowing  the  »«d  Others, 
breach  of  the  warranty,  the  defendants  treated  the  charter 
as  still  subsisting,  find  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 


Coram  Byles,  J. 

LIDGETT  AND  ANOTHER  V.  PERRIN  AND  ANOTHER.      London Sittings . 
f^.  Hilary  Term, 

AHE  declaration  (which  commenced  by  stating  plaint  in  Where  goods 
the  Sheriffs'  Court,  removed  by  certiorari)  stated  that,  by  shipped  on 
agreement  between  the  plaintiffs  and  the  defendants,  the  ^^^^j 
defendants  agreed  to  load  on  board  a  ship  of  the  plaintiffs,  on  an  agree- 

.  7.  ~  .  .      .  -  ment  with  the 

about  to  sail  on  a  voyage  to  Calcutta,  certain  boxes  of  defendants,  but 
soap,  to  be  by  the  plaintiffs  carried  on  board  the  said  ship  la^     j^£ 
at  a  certain  rate  then  agreed  upon  between  the  plaintiffs  ™ade  out  in, 

°  *  r  the  names  of 

and  the  defendants,  such  payment  to  be  made  in  London  the  oumert  of 
upon  the  loading  of  the  said  soap  on  board  the  said  ship,  wn<fwere  not 
and  whether  the  ship  should  be  lost  or  not  lost.  SSSft  uSdl 

Averment,  that  in  pursuance  of  the  agreement  certain  V*"*  the  goods 
soap  was   loaded  by  the  defendants  on  board  the  ship,  the  freight 
and  that  the  ship  therewith  set  sail  on  the  said  voyage,  a/theportof6 
and  that  by  reason  of  the  premises  a  certain  sum  became  jfelP|n5jJt  :T7 
due  and  owing  by  the  defendants  to  the  plaintiffs.  was  for  the  jury 

General  averment,  of  all  things  necessary  to  entitle  the  WM  DOt  a  con- 
plaintiffs  to  be  paid  the  said  sum.  SJwiJto 

Breach  :  non-payment.  pay  the  freight; 

:  .  .  whether  or  not 

Second  count,  for  freight  and  primage,  and  for  money  the  owners 
agreed  to  be  paid  by  the  defendants  to  the  plaintiffs,  on  J^Jc°ot  aUo 
putting  goods  of  the  defendants  on  board  a  ship  of  the 
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1862. 


LlDOETT 

and  Another 

9. 

P  ERR  I  if 
and  Another. 


plaintiffs  to  be  carried  thereon  on  a  Yoyage,  and  which 
goods  were  put  on  board  accordingly. 

Pleas :  1.  Denying  the  agreement  in  the  first  count. 

2.  Never  indebted  as  to  the  second  count. 

Karslahe  and  Murphy  for  the  plaintiffs. 
Coleridge,  Q.  C,  and  Pearce,  for  the  defendants. 

In  November,  1859,  the  plaintiffs,  having  in  London 
chartered  the  ship  referred  to,  put  her  up  to  load.  On 
the  5th  January,  1860,  one  of  the  defendants  saw  the 
plaintiffs,  said  he  had  some  soap  to  ship  for  Calcutta,  and 
asked  the  rate  of  freight.  This  was  agreed  upon,  and  the 
plaintiffs  made  the  memorandum  on  the  back  of  one  of 
their  cards. 

"15  tons  boxes  soap,  39*.  per  ton  of  40  feet,  payable 
here. — J.  L.  &  S." 

The  soap  was  accordingly  shipped  on  board  without  any 
further  communication  between  the  plaintiffs  and  the  de- 
fendants.  It  was  in  fact  shipped  by  Gray  &  Co.,  but  of 
this  the  plaintiffs  had  thereof  no  knowledge;  the  defend- 
ants not  having  said  anything  as  to  their  being  agents  or 
acting  for  any  one  else.  And  though  they  were  brokers, 
the  plaintiffs  did  not  know  it  at  the  time. 

In  the  course  of  business  bills  of  lading  were  sent  to  the 
offices  of  the  plaintiffs  made  out  in  the  name  of  Gray  fr 
Co.,  stating,  "  freight  to  be  paid  in  London,  ship  lost  or 
not  lost."  These  bills  of  lading  got  into  the  hands  of 
Gray  &  Co.,  but  not  with  the  plaintiffs'  knowledge. 

The  ship  having  sailed  on  the  10th  January,  the  plain- 
tiffs then  sent  to  the  defendants  account  of  freight  made 
out  to  them. 

The  ship  was  soon  afterwards  lost. 

The  plaintiffs  applied  first  to  the  defendants  for  pay- 
ment and  then  to  Gray  &  Co.,  who  referred  them  to  the 
defendants,  stating  that  they  had  paid  the  money  to  them. 
The  plaintiffs  then  again  applied  to  the  defendants,  who 
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did  not  pay,  but  according  to  the  plaintiffs'  evidence  pro-  1862. 
mised  to  do  so,  and  the  plaintiffs  then  (21st  August,  1860)  s^*^-^/ 
wrote  to  Gray  k  Co.  in  these  terms : — "  We  have  applied  and  Another 
without  effect  to  Perrin  &  Co.,  your  agents,  for  your  freight,  pbrrim 
and  have  now  to  give  you  notice,  that  unless  it  is  paid  "** Anotner- 
we  shall  apply  to  the  County  Court  for  our  remedy,  we 
think  you  should  see  we  yet  our  due,  &c."  To  this  there 
was  no  answer.  But  in  a  day  or  two  one  of  the  defend- 
ants called  and  tendered  the  sum  due  for  freight,  disputing 
the  primage.  The  tender  was  refused,  and  a  plaint  levied 
in  the  Sheriffs' Court  against  the  defendants,  on  the  trial  of 
which  Gray  being  called,  stated,  "  He  had  not  employed 
defendant  as  an  agent.  He  called  on  me  and  said  be 
heard  I  had  some  soap  for  Calcutta,  and  be  could  take  it 
cheaper  than  I  could  do  it  elsewhere.  I  told  him  I  had 
soap  to  ship.  He  told  me  the  rate  of  freight  by  the  ship 
in  question.  I  agreed  to  ship  the  goods.  I  saw  the  plain- 
tiffs after  the  goods  were  on  beard,  and  asked  for  bills  of 
lading  in  the  name  of  Gray  §f  Co. :  a  day  or  two  after- 
wards I  obtained  them,  made  out  in  the  name  of  Gray  Sf 
Co.  I  had  paid  the  defendants  money  on  a  general  ac- 
count (having  had  many  transactions  with  them)  both 
prior  to  and  after  the  5th  January.  There  is  a  balance 
now  due  to  them.  I  never  gave  them  special  directions  to 
appropriate  any  money  in  payment  of  this  freight."  [It 
appeared  that  Gray  &  Co.  had  since  stopped  payment, 
and  hence  it  was  important  for  the  plaintiffs  to  fix  the 
defendants.'] 

On  this  evidence,  the  Judge  of  the  Sheriffs'  Court 
directed  a  nonsuit,  which  the  Court  of  Common  Pleas  in 
Michaelmas  Term,  1861,  set  aside;  being  of  opinion  that 
there  was  evidence  to  go  to  a  jury  of  a  contract  by  the 
shippers,  the  defendants,  to  pay  the  freight.  The  cause 
was  then  removed  by  certiorari  by  an  order  of  Willes,  J., 
and  now  came  on  for  trial. 


/66 


CASES  AT  THE 


1862. 

LlDOETT 

and  Another 

o. 

Pkeeiw 

and  Another. 


Bylbs,  J.,  left  tbe  case  to  the  jury  on  the  evidence,  in 
accordance  with  the  ruling  of  the  Court,  and  tbe  jury 
found  a 

Verdict  for  the  plaintiffs  (a). 


(a)  See  Lindall  v.  Taylor,  4 
Exch.  210;  24  L.  J.,  Q.  B. 
12;  ZxcUchenbart  r.  Henderson, 
23  L.  J.,  Exch.  234,  as  to  rights 
or  liabilities  of  owners  of  goods 
shipped.  See  also  Wagner  v.  Smith, 


24  L.  J.,  C.  P.  25  ;  15  C.  B.  285, 
and  Smith  v.  Seheking,  4E.&R 
945;  24  L.  J„  Q.  B.  257,  am  to 
contracts  created  by  bills  of  lading 
with  indorsees;  showing  that  (be 
whoie  matter  it  for 


London  Sittings. 
Hilary  Term. 

Where  the 
plaintiff,  a 
ship-broker, 
introduced  the 
defendant,  the 
shipowner,  to  a 
person  who  in- 
troduced ano- 
ther broker, 
and  also  a  mer- 
chant, at  whose 
suggestion,  for 
his  own  inte- 
rest, another 
merchant  char- 
tered the  ship 
through  the 
second  broker: 
—Held,  that 
the  plaintiff, 
the  first  broker, 
was  not  entitled 
to  commission, 
and  that  a  wit- 
ness could  not 
be  asked  as  to 
the  effect  of  a 
supposed 
custom  in  such 
a  case  to  pay 
the  broker 
originally  em- 
ployed, the 
result  being  too 
remote,  so  that 
a  custom  would 
not  be  legal  or 
reasonable. 


Court  of  Exchequer,  Guildhall,  coram  Martin,  IB. 

GIBSON  AND  ANOTHER  V.  CRICK. 

ACTION  by  a  ship-broker  for  commission  on  the  charter 
of  a  ship,  the  Indus. 
Plea :  never  indebted. 

Kenealey  for  the  plaintiffs. 

Bovill  for  the  defendant. 

The  plaintiffs,  ship-brokers,  were  called,  and  stated,  that 
they  had  told  the  defendant  they  had  orders  to  charter 
some  ships,  and  proposed  to  charter  one  of  his  ships,  the 
Indus.  He  had  jive  ships,  and  proposed  that  they  should 
charter  all  of  them.  One  of  the  plaintiffs  then  (on  the  12th 
October)  went  to  Spicer  to  see  if  this  could  be  arranged. 
There,  one  Bolton,  the  broker  of  one  Lee,  was  introduced 
to  the  defendant  by  Spicer,  and  Lee  also  was  present,  and 
arranged  to  charter  three  of  tbe  other  ships.  As  Lee's 
partner,  however,  would  not  accept,  these  charters  were 
not  carried  out  The  defendant,  on  the  day  when  they 
were  entered  into,  asked  what  was  to  be  done  as  to  the 
Indus  (the  ship  in  question)  as  he  intended  to  charter  it? 
The  plaintiff  said,  that  whatever  was  done  in  respect  of 
the  Indus  he  should  expect  his  commission.  The  defend- 
ant replied,  that  he  did  not  recognize  him  in  the  transaction. 


SITTINGS— EXCHEQUER. 

The  plaintiff  heard  nothing  more  of  the  transaction  until  a 
few  days  after,  when  he  heard  that  the  Indus  had  been 
chartered  to  one  De  Mattos,  and  that  Spicer  and  Bolton 
were  to  share  the  commission.  The  charter  was  from  New- 
port to  Bordeaux.  Bolton  was  called,  and  it  appeared  that 
it  was  Lee  who  had  mentioned  the  ships  to  De  Mattos,  and 
thus  led  him  to  determine  to  charter  the  Indus.  Lee  had 
an  interest  in  promoting  the  trade  in  coal  from  Newport, 
and  agreed  to  advance  money  on  the  adventure.  Having 
got  De  Mattos  to  agree  to  it,  Lee  went  to  Bolton  and  told 
him,  if  he  could  get  the  defendant  to  agree  to  the  charter, 
he  should  be  paid  his  commission ;  and  then,  in  the  usual 
way,  Bolton  and  Spicer,  as  agent  of  the  defendant,  the 
shipowner,  agreed  to  divide  the  commission.  The  plaintiff 
and  De  Mattos  were  never  in  communication,  nor  did  the 
plaintiff  ever  meet  or  know  Bolton  as  the  agent  or 
broker  of  the  charterer,  De  Mattos,  nor  was  the  plaintiff 
at  all  aware  of  what  was  going  on,  nor  had  he  any  know- 
ledge of  the  negotiation  for  the  charter  between  Bolton 
on  behalf  of  De  Mattos,  and  Spicer  on  behalf  of  the  ship- 
owner, the  defendant 

No  custom  or  usage  was  proved  or  proffered  in  evidence 
as  to  a  right  to  commission  under  such  circumstances ; 
but, 

Kenealey,  for  the  plaintiff,  proposed  to  ask  a  witness  this 
question, — "  What  is  the  custom  with  regard  to  payment 
of  brokers'  commission,  when  the  broker  introduces 
another  broker  to  the  shipowner,  and  the  shipowner  sub- 
sequently negotiates  with  one  of  the  brokers  intro- 
duced ?"  (a) 

Martin,  B.,  refused  to  allow  the  question  to  be  asked, 
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and  Another 
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Crick. 


(a)  This  question  did  not  state 
the  case  correctly,  for  here,  the 
broker  (the  plaintiff)  did  not  "  in- 
troduce another  broker,"  who  after- 


wards negotiated,  but  the  party  the 
plaintiff  introduced  (Spicer)  intro- 
duced Bolton,  who  saw  Lee  and 
negotiated. 
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and  there  beiug  no  farther  evidence,  said  he  was  prepared 
to  direct  a  verdict  for  the  defendant, 

Kenealey  declined  to  yield  to  a  nonsuit,  wbereopoo 

Ckics.  Martin,  B.,  directed  a  verdict  for  the  defendant  (a). 


(«)  Kememley,  in  Easter  Term,      proved);  and  farther,  as  the 
snored  the  Court,  citing  Camard  r.      torn,  erea   if  proved,   would 


VmnOppcn,  lFott.fr  F.  716.    But 

the  Court  (Pollock,  C  B.,   Ma*-      cane  it  would  give  a  claim  to  eosn- 

ti*,B.,  Bramwell,B.  and  Wilde,      aaaaoa  oa  arfiiK  of  a  writ  fur 


B.)  distinguished  that  ease,  as  the  too  remote  from  the  igtar j  of  the 

particular  question  bete  propoeed  plaintnT,  who  had  not  iatrodaeed 

to  be  asked  was  dearly  inadmwH  the  parties  together  at  all,  hot  had 

ble  (because  it  vent  to  the  effect  onlj  been  the  indirect  airam  of 
of  a  supposed  custom  not  properly 


Hilary  Tt 
The 


ROGERS  r.  MUTTON  (a). 

aswgnee  -i-HE  first  count  stated  that  the  plaintiff  had  by  deed 

3***  *th    °-  a8s'gDe^  h's  fanning  stock  and  effects  to  the  defendant, 

▼iso  for  pos-  with  proviso  for  redemption  on  payment  of  S5L  on  5th 

signer  until  March,  1670,  "  or  at  suck  earlier  day  or  time  as  the  defend- 

meot  onUJ&£  an*  or  k*8  attorney  or  agent  should  appoint  for  payment 

unt  day,  or       thereof,  by  notice  in  writing:  sent  or  delivered  to  or  left  at 
until-™  '     J  ° 


earlier  day  ap-  the  house  of  the  plaintiff,  provided  that,  if  default  should 

Jwee  by7  **"  be  made  in  payment  of  the  said  sum  or  any  part  thereof, 

notice  >[*  writ-  contrary  to  the  said  proviso  and  true  intent  and  meaning 

ing,  nothing  J  *  » 

being  stated  in  of  the  deed,  then,  and  immediately  thereupon  (ft),  it  should 

the  duration  be  lawful  for  the  defendant  or  his  agents,  forthwith  (c),  or 

°Heid  HablTin  at  any  t'me  thereafter,  to  enter,  Ac,  and  seize,  &c,  and 

an  action  on  sell,  &c,  provided  that  tui*t/  default  should  be  made  in 

the  covenant,  .  •      •  /y» 

and  in  trespass,  payment,  it  should  be  lawful  for  the  plaintiff  to  bold,  pos- 

goodJoiTan  *  sess  and  use  the  said  stock  without  let  or  disturbance  by 

T,ier  Si  the  defendant "  (if). 

after  a  written  v    ' 

notice  to  pay  (-)     Vide   Brightlu  ▼.    Norton,  (c)   Fide  smprm  (o). 

in  so  snort  a  °.  ..  , 

time,  on  the  at*te*  P«  722»  W)  An  "np»«i  covenant  by  the 

tame  dav,  as  to        (6)   Vide  Hyde  v.  Wuttt,  12  M.      defendant  that  the  plaintiff  should 

allow  of  no  &  w  254.  so  enjoy, 

time  forgetting  J  J 

the  money,  it 

being  left  to  the  jury  whether  such  notice  was  reasonable.  • 
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Breach,  that  the  defendant  afterwards,  without  Bending 
or  delivering  to  the  plaintiff  any  (a)  notice  in  writing  of  the 
appointment  by  the  defendant  of  any  reasonable  earlier  day 
or  time  in  that  behalf  for  the  payment  of  the  said  money 
and  before  any  default  had  been  made  by  the  plaintiffs  in 
the  payment  of  the  said  sum  contrary  to  the  said  proviso 
and  the  true  intent  and  meaning  of  the  said  deed,  wrong- 
fully, and  contrary  to  his  covenant  in  that  behalf  (J),  seized 
and  took  possession  of  the  said  stock,  &c.  and  afterwards 
wrongfully  sold  and  disposed  thereof  as  under  the  pro- 
visions of  the  said  deed,  and  received  the  proceeds  of  such 
sale  to  his  the  defendant's  own  use  (c).  And  by  means  of 
the  premises,  &c. 

Second  breach,  for  not  accounting,  &c. 

Third  breach,  for  not  paying  over  the  proceeds. 

Second  count,  in  trespass. 

Third  count,  in  trover  (cf). 

Pleas  :  1 .  Not  guilty. 

2.  That  due  notice  was  given. 

3.  Leave  and  licence. 

(XMalley  and  J.  Martin  for  the  plaintiff. 

Collier  and  H.  T.  Cole  for  the  defendant. 

On  the  5th  of  March,  1860,  the  plaintiff  executed  a  bill 
of  sale  to  the  defendant,  with  the  provisoes  stated  in  the 
declaration,  and  as  security  for  the  sum  of  55/.  There 
was  a  verbal  agreement  between  them,  that  the  plaintiff 
should  have  the  money  for  two  months  certain,  on  paying 
3/.  interest  in  advance,  and  so  on  from  two  months  to  two 


1862. 


Rogers 

v. 
Mutton. 


(a)  The  word  sufficient  was  here 
omitted,  which  was  inserted  in  the 
similar  action.  Brightly  v.  Nor- 
ton, ante,  p.  722. 

(6)   Vide  supra  note  (<*),  p.  768. 

(c)  Vide  Ward  v.  Audland,  16 
M.  &  W.  862. 

(</)  See  Ward  v.  A ud land,  16  M. 


&  W.  862,  as  to  an  action  of  cove- 
nant, in  such  cases,  where  there 
has  been  a  conversion — whether  or 
not  there  is  property  in  the  plaintiff 
to  maintain  trover.  As  to  which, 
vide  Brier  Ley  v.  Kendall,  17  Q  B. 
Rep.  437;  21  L.  J.,  Q.  B.  161; 
Fenn  v.  Bittletton,  Ibid.  Exch.  41. 


VOL.  II. 
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months,  and  a  receipt  for  3/.  for  interest  from  19th  March 
to  19th  May,  1861,  was  produced. 

On  the  30th  April,  1861,  the  defendant,  with  several 
other  persons,  went  to  the  plaintiff's  house,  and  shortly 
before  two  o'clock  served  him  with  a  written  notice  to  pay 
the  money  by  two  o'clock  on  that  day.  The  plaintiff  re- 
monstrated, and  pressed  for  at  least  an  hour  or  two  to  go 
and  get  the  money,  to  which  the  defendant  appeared  to 
assent,  and  the  plaintiff  went  away  for  the  purpose,  but  in 
his  absence  the  defendant  seized  his  stock,  tec.  on  the  pre- 
mises and  removed  it. 

There  was  some  attempt  to  prove  an  implied  assent  to 
this  course  in  the  event  of  the  plaintiff  not  being  able  to 
get  the  money,  and  it  appeared  that  he  had  not  got  it  by 
the  time  the  removal  was  completed,  just  as  he  returned. 

The  goods  were  afterwards  sold,  and  2L  2s.  paid  to  the 
plaintiff  as  the  balance. 

The  value  of  the  goods  was  shown  to  be  200/.,  and  there 
was  evidence  that  they  were  sold  carelessly  and  under  the 
proper  value. 

There  was  evidence  also  that  the  defendant's  men  be- 
haved with  violence  and  rudeness  in  the  plaintiffs  dwelling- 
house  and  premises,  and  towards  his  wife  and  the  other 
inmates  (a). 

It  appeared,  also,  that  the  removal  of  the  stock,  &c.  put 
an  end  to  the  plaintiff's  business  as  a  farmer,  and  that  the 
taking  away  his  furniture  deprived  him  of  his  dwelling  (ft). 


(a)  Which  would  justify  vindic- 
tive damage,  i.  e.  even  beyond  the 
full  value  of  the  goods :  Williams  v. 
Currie,  1  C.  B.  841,  a  very  similar 
case,  where,  as  here,  the  defendant 
had  entered  without  notice,  and  the 
▼alue  of  the  goods  was  only  200/.; 
but  the  damages  800/.,  a  verdict 
which  was  upheld  by  the  Court  as 
not  excessive. 

(b)  Collier  got  a  rule  for  a  new 


trial,  which  was  argued  in  Easter 
Term,  and  both  as  to  the  main 
point,  whether  the  deed  imported 
or  admitted  evidence  of  a  ream* 
able  notice,  and  also  as  to  the  da- 
mages. On  the  first  point,  that  the 
deed  might  imply*  reasonable  time, 
see  Hyde  v.  Watts,  12  M.&  W.  254. 
And  that,  even  if  it  did  not,  yet  as 
it  was  silent  on  the  point,  parol 
evidence  would  be  admissible  to 
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Martin,  B.  (to  the  jury). — Was  the  notice  reasonable  ? 
That  is  a  question  for  you  (a).  If  it  was  not  reasonable 
find  for  the  plaintiff,  unless  you  believe  he  assented  to  the 
defendant  taking  the  course  he  did,  which  is  very  un- 
likely (b);   and   if  you  think  there  was   no  assent,  and 


1862. 


explain  the  ambiguity  as  to  the 
word  M  notice,"  or  to  add  a  term 
not  contradicting  or  altering  any- 
thing  in  the  deed,  vide  Carpenter  v. 
Ba/fcr,  8  M.&W.  214;  Humphrey 
v.  Dale,  26  L.  J.,  Q.  B.  137; 
Smithv.  Buttams,  Ibid.  Exch.  232. 
That  the  question  of  reasonable 
notice  is  for  the  jury,  whether  it 
means  a  reasonable  time  to  do  the 
particular  act,  or  what  is  reason- 
able under  all  the  circumstances, 
vide  Goodwyn  v.  Cheveley,  28  L.  J., 
Exch.  298.  The  Court  appeared 
to  be  strongly  of  opinion  that  some 
reasonable  notice  was  required,  and 
that  the  rule  to  be  laid  down  as  to 
what  was  reasonable  would  proba- 
bly be,  the  time  necessary  to  en- 
able the  plaintiff  to  get  the  money; 
and  supposing  him  to  be  able  to  do 
so,  either  by  recourse  to  his  bankers, 
or  by  borrowing  it  from  a  neigh- 
bour, it  not  being  reasonable  to  ex- 
pect that  he  would  keep  the  money 
about  his  person,  or  even  locked  up 
in  his  bouse;  and  the  natural 
meaning  of  the  word  "  notice,"  es- 
pecially coupled  with  the  words 
"left  at  the  place  of  abode,"  &c, 
was,  that  was  to  be  something  be- 
yond a  mere  demand,  and  to  pre- 
cede, by  some  reasonable  time,  the 
actual  seizure  of  the  goods,  and 
what  would  be  reasonable  was  for 
the  jury.  But  as  they  thought  that 
the  debt  should  be  deducted  from 
the  damages,  they  suggested  that 
the  defendant  should  be  content 

3f 


with  a  reduction  of  the  damages  to 
that  amount,  to  which  both  parties 
acceded.  This  point,  however,  was 
not  argued ;  and  though  in  Gillard 
v.  halts,  8  M.  &  W.  575,  it  was 
held,<hat  in  an  action  for  a  debt 
for  goods  sold,  the  defendant  could 
not  plead  a  re-taking  of  the  goods 
by  the  plaintiff,  that  was  a  mere 
plea  of  the  tort ;  and  in  Jones  v. 
Sawkins,  5  C.  B.  142,  it  was  held, 
that  it  was  a  good  answer  in  debt, 
that  the  plaintiff  had  taken  goods 
wrongfully,  and  retained  them  in 
satis/action.  It  should  seem,  there- 
fore, that  in  this  case  the  plaintiff 
was  entitled  to  retain  the  full  da- 
mages, the  defendant  being  a 
wrongdoer  (vide  Keen  v.  Priest,  28 
L.  J.,  Exch.  157 ;  ted  vide  Chit- 
ncry  v.  Viall,  29  L.  J.,  Exch.  180, 
which,  however,  was  only  trover, 
and  the  price  was  due),  even  apart 
from  the  question  as  to  vindictive 
damages,  as  to  which,  vide  Vol.  F  , 
p.  68,  and  27  L.  J  ,  Exch.  353. 

(a)   Vide  ante,  p  722. 

(6)  Still  it  would  be  for  the  jury, 
because  the  circumstances  of  vio- 
lence, &c.  not  amounting  to  any«u6- 
stuntive  trespass  (such  as  the  break- 
ing of  outer  doors,  &c),  would  be 
mere  matter  of  aggravation,  as- 
suming any  right  to  enter  and 
seize,  although  it  is  otherwise  of  a 
personal  assault,  which  ex  vi  ter~ 
mini,  and  as  a  matter  of  law,  ex- 
cludes licence  or  assent.  Christo- 
pherton  v.  Bare,  1 1  Q.  B.  473. 
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that  there  was  not  a  reasonable  notice,  find  for  the  plaintiff, 
with  such  damages  as  you  think  reasonable  under  all  the 
circumstances. 

Verdict  for  the  plaintiff,  damages  9002.  (a). 


(•)  Hie  Warned  Baron  refined 
to  stay  execution,  thereby  snowing 
that  he  did  not  deem  the  damages 
and    vide 


and  similar  verdict, 
WELL,  IX, 

Vol  I.,  pp.  68, 


asjfe,  p. 


MuUUmm 

Mttimgt. 

HUmr9  Term 

Where  a 


paper  pro- 
prietor carried 
on  business 
under  the  con* 
trol  of  inspec- 
tors, who  were 
empowered  by 
the  deed  to  pay 
costs,  &c,  and 
reimburse 
themselves  out 
of  monies  they 
might  receive, 
there  being  no- 
thing in  the 
deed  to  import 
personal  lia- 
bility:— Held, 
that  they  were 
not  personally 
liable  to  an 
attorney  who 
had  defended  a 
suit  relating  to 
the  business  at 
the  order  of  the 
trader,  without 
any  direction 
from  them,  un- 
less there  was 
anything  in 
their  previous 
communica- 
tions with  him 
to  lead  him  to 
suppose  they 
meant  to  make 
themselves 
personally 
liable  for  such 
claims. 


STEELE  v.  LOW  akd  another. 

ACTION  for  work  and  labour  as  an  attorney. 
Plea :  never  indebted. 

Manisty  and  Prentice  for  the  plaintiff. 

Lush,  Keane  and  Wills  for  the  defendants. 

The  claim  was  chiefly  for  the  costs  of  defending  an 
action  for  libel — Jones  v.  Young — brought  against  one 
Young,  the  printer,  publisher  and  editor  of  the  Sun  news- 
paper. And  the  action  was  against  two  persons,  Low  and 
Clayton,  inspectors  under  a  deed  entered  into  between 
Young  and  his  creditors. 

In  1848,  one  Harmer  being  then  mortgagee  in  posses- 
sion, the  deed  in  question  was  entered  into  between  one 
E.,  a  prior  mortgagee,  Harmer,  Young,  and  Low  and 
Clayton  (the  defendants),  with  the  rest  of  his  creditors. 
By  this  deed  the  defendants  were  appointed  inspectors, 
and  Young  was  to  continue  to  act  (as  he  had  been  acting) 
as  printer,  publisher  and  editor  for  Harmer,  until  his  debt 
was  paid,  at  a  salary  to  be  paid  to  him  (he,  however,  not 
to  be  liable  to  dismissal),  and  he  was  to  carry  on  and  con- 
duct the  newspaper  under  Low  and  Clayton's  inspection. 
The  funds  were  to  be  applied,  in  the  first  instance,  to  "  the 
payment  of  expenses  of  and  incident  to  the  management, 
and  incident  to  any  actions  and  suits,  in  any  way  relating 
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to  the  premises,  by  the  inspectors,  when  the  same  shall  be         1862. 
by  them  judged  advisable."   Covenant  by  the  creditors  that       sTEELB 
"  the  defendants  should  be  indemnified  out  of  the  estate,  or  «• 

T  An' 

by  the  creditors,  in  respect  of  all  matters  and  things  which  and  Another, 
they  should  lawfully  and  rightfully  do,  or  cause  to  be  done, 
or  direct  or  order  to  be  done,  in  or  concerning  the  estate 
and  effects  of  the  trader,  by  virtue  of  and  in  pursuance  of 
these  presents."  Power  to  the  inspectors,  out  of  monies 
which  should  come  to  their  hands,  "  to  retain  and  reim- 
burse themselves  all  charges,  costs  and  expenses  which 
they  might  be  put  to,  in  or  about  the  execution  of  the 
trusts,  or  otherwise  by  virtue  of  these  presents."  Harmer 
to  have  power  to  permit  them  to  carry  on  the  business, 
&c.     Weekly  accounts  to  be  sent  to  him. 

[There  was  no  provision  in  the  deed  expressing  or  im- 
plying (otherwise  than  as  above  mentioned)  any  personal 
liability  in  the  defendants  (a),  or  any  liability  on  them  to 
pay,  except  out  of  the  assets  or  estate.] 

In  1848,  Harmer  was  registered  proprietor,  but  after  the 
above  deed  was  executed  he  took  no  part  in  the  manage* 
ment,  which  was  left  in  the  hands  of  Young,  under  the 
control  of  the  defendants. 

The  plaintiff  was  Harmer's  attorney,  and,  as  such,  re- 
ceived a  weekly  statement  of  accounts. 

In  1853,  Harmer  died,  and  the  plaintiff  acted  as  solicitor 
to  the  executors. 

Previous  to  Harmer's  death,  there  was  an  account  in 
plaintiffs  book,  in  which  he  debited  Harmer  with  costs 
relative  to  the  Sun ;  and  after  Harmer's  death  the  account 
was  continued  in  the  book,  including  all  costs  relating  to 
the  Sun,  and,  inter  alia,  the  costs  claimed  in  this  action. 
[But  this  account,  the  plaintiff  said,  had  not  been  sent  iu 
to  the  executors,  nor  was  it  headed  or  entered  to  the  estate 
of  Harmer;  but  was  headed, "  Sun  Account,  In  re  Young," 
and  indorsed  "  San."] 

(a)  Vide  Ward  ell  v.  Jackson,  Vol.  I.,  p.  452. 
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1862.  The  plaintiff  stated  that  from   1848  to   1866  several 

Steele       actions  had  been  defended  by  him  on  the  orders  of  Young, 

*  and  several  bills  of  costs  sent  in  and  paid  by  cheques 

Low 

aad  Another,  signed  by  the  defendants ;  but  it  was  admitted  that  they 
had  been  signed  in  blank,  and  filled  up  and  delivered  by 
Young.  Nor  did  the  plaintiff  say  that  he  had  received 
orders  or  directions  from  the  defendants  as  to  these  costs 
or  suits. 

The  bill  of  costs  now  claimed  commenced  in  1856  and 
closed  in  1857.  It  was  then  sent  in  [not  headed  to  any 
one"]  to  the  defendants.  During  the  course  of  the  suit  the 
plaintiff  received  no  order  or  direction  about  it  from  the 
defendants,  nor  were  they,  in  fact,  aware  of  it  until  the 
trial.  After  the  bill  was  sent  in,  the  plaintiff  received  from 
Young  a  cheque  for  100/.,  signed  by  the  defendants  in 
blank,  and  filled  up  by  Young;  and  subsequently  he  re- 
ceived 350/.  from  them  out  of  the  assets  of  the  estate.  At 
a  meeting  on  the  subject,  in  which  they  agreed  that  he 
should  have  this  sum  out  of  the  estate,  they  protested 
against  any  personal  liability,  i.  e.  against  any  liability 
except  out  of  the  funds  of  the  estate  in  their  bands.  And 
it  was  not  opened  for  the  plaintiff  that  they  had  any  funds 
in  their  hands  out  of  the  estate ;  and  it  was  stated  on  their 
part,  and  not  denied,  that  they  had,  in  fact,  none;  the 
paper  barely  paying  its  expenses.  Several  letters  were  put 
in,  in  which  the  defendants  spoke  of  costs  as  to  come  out 
of  the  estate. 

On  this  evidence,  which  formed  the  whole  case  for  the 
plaintiff, 

Martin,  B.,  expressed  his  doubt  if  there  was  any  case 
for  the  jury,  but  was  strongly  of  opinion  that  there  was  no 
personal  liability  in  the  defendants.  The  deed  certainly 
did  not  contain  anything  which  imported  a  personal  liabi- 
lity, though  he  could  not  say  that  there  was  not  any  evi- 
dence for  the  jury;  in  the  rest  of  the  evidence,  it  did  not, 
in  his  view,  carry  the  case  any  further.    The  deed  merely 
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empowered  the  defendants  to  pay  out  of  the  funds  derived        1862. 
from  the  estate,  and  there  was  nothing  in  any  letter  or       g  " 
other  communication  of  theirs  to  the  plaintiff  which  im-  «. 

plied  any  contract  for  a  personal  liability ;  i.  e.  a  liability   ^d  Another, 
at  all  events,  and  out  of  their  own  pockets.     He,  however, 
left  the  whole  case  to  the  jury,  asking  them  whether  they 
thought  there  was  any  such  understanding  between  the 
parties  ? 

The  jury  at  once  declared  that,  in  their  opinion,  there 
was  not,  and  were  about  to  find  a  verdict  for  the  de- 
fendants; when 

Manisty  elected  a 

Nonsuit  (a). 

(a)  Upheld  by  the  Court,  E.  T.;  vide  Wurdell  v.  Jackton,  1  Fost.  & 
Fin.  452,  a  similar  ruling  of  Erle,  C.  J. 


Middlesex 

RAYNOR  v.  CHILDS  and  another.  sittings, 

fj*\  Hilary  Term. 

JLHE  declaration  (dated  1st  December,  1861)  stated  that  An  action 
the  plaintiff,  being  possessed  of  certain  cattle,  had  hired  of  ^penonwho 
a  railway  company  the  use  of  a  cattle  truck,  and  the  right  ^Ji"^,^ 
to  have  cattle  conveyed  therein  by  the  company  from  A.,  to  carry  hit 

■n  ,  .  iiii.       cattle,  against 

a  certain  station,  to  B.,  another  station ;  and  that  the  plain-  a  third  person 
tiff  had  entrusted  the  cattle  to  a  drover,  to  drive  them  to  ^^u^7 
A.  and  put  them  in  the  truck,  and  deliver  them  up  to  the  cattle  in,  and 

r  to  crowding 

railway  company;  but  that  the  defendants,  by  falsely  and  and  crushing 
fraudulently  representing  to  the  company  and  to  the  drover  cattle"0  l 
that  they,  the  defendants,  had  been  ordered  by  and  had  ftlLJ1J[f£Jj' 
the  authority  of  the  plaintiff  to  take  charge  of  the  cattle,  trial  to  add  a 
and  that  two  oxen  of  the  defendants  were  the  plaintiff's  tration  and 
beasts,  caused  and  procured  the  drover  and  the  said  com-  ca^oTacrion* 
pany  respectively  to  allow  the  defendants  to  have,  and  although  such 
they  thereby  obtained,  possession  of  the  plaintiff's  cattle  been  pleaded 
and  the  said  truck,  and  then  wrongfully  and  without  his  findant  *~ 
leave  and  against  the  will  of  the  plaintiff  placed  their  said 
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1862.        oxen  in  the  truck  with  the  plaintiff's  cattle,  and  caused- 

n^^^      them  to  be  carried  by  the  company  in  the  truck,  as  and 

«.  with  the  cattle  of  the  plaintiff,  whereas,  as  the  defendants 

and  Another.    we'l  knew,  they  had  not  been  authorized  so  to  do,  whereby 

the  plaintiff's  cattle  were  crowded  and  jammed  together  in 

the  truck,  and  were  greatly  injured,  &c. 

Second  count,  that  the  plaintiff  was  possessed  of  a  cattle 
truck,  crowded  with  cattle,  and  that  the  defendants  wrong- 
fully seized  and  took  possession  of  it,  and  placed  other 
cattle  therein,  whereby,  &c. 

Third  count,  upon  a  reference  of  matters  in  difference 
to  one  Dickens,  charging  that  the  defendants  would  not 
permit  him  to  proceed  with  the  reference. 

Pleas  (by  defendant  Childs,  dated  4th  January,  1862) : 
1.  Not  guilty, 

2  (to  the  first  and  second  counts),  A  reference  to  arbi- 
tration of  Dickens,  and  an  award  duly  made  on  the  matters 
in  difference. 

3  (to  the  third  count).  Denying  the  breach. 

Pleas  (by  the  other  defendant,  one  Prudence):  not 
guilty,  &c,  but  not  pleading  the  award. 

Baylis  for  the  plaintiff. 

Overend  for  the  defendant  Prudence. 

Gibbons  for  the  defendant  Childs. 

It  appeared  that  the  defendants  and  the  plaintiff  had 
bought  some  cattle  together,  the  plaintiff  having  nine  and 
the  defendants  two ;  that  the  plaintiff  had  engaged  a  truck 
for  his  cattle,  the  truck  only  being  large  enough  to  hold 
his,  and  that  the  defendants  had  put  in  their  two  oxen, 
t  .  The  result  of  which,  on  the  plaintiff's  evidence,  was,  so  to 

crowd  the  plaintiff's  cattle  that  they  were  found,  at  the 
end  of  the  journey,  very  much  injured  and  deteriorated  in 
value. 

At  the  close  of  the  case  for  the  plaintiff,  on  the  first  two 
counts,  no  evidence  having  been  given  on  the  third, 
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Overend  submitted  that  there  was  no  cause  of  action.  1862* 

Martin,  B.,  held  that  there  was  a  case  for  the  jury  (a). 

Overend  then  applied,  on  the  part  of  the  defendant  Pru-    and^Another* 
dence,  for  leave  to  add  a  plea  of  the  defence  founded  on 
the  award ;  but 

Martin,  B.,  refused  the  leave  (unless  on  condition  of 
paying  all  the  costs),  the  case  having  been  on  the  paper  a 
week,  and  thus  a  great  expense  caused  to  the  plaintiff  in 
keeping  his  witnesses  in  town,  so  that  the  application  was 
much  too  late. 

The  defendants'  case  was  then  gone  into. 

The  submission  to  arbitration  was  conditioned  for  the 
making  of  an  award  on  or  before  the  31st  October;  and  a 
document  bearing  that  date,  and  purporting  to  be  an  award 
for  8/.,  was  put  in,  and  proved  by  the  arbitrator. 

The  cross-examination  went,  however,  to  show  that  the 
arbitration  had  not  been  really  completed,  nor  the  award 
delivered,  on  that  day;  and  the  stamp  on  the  award,  a 
2s.  6d.  stamp  (ft),  was  dated  the  27th  February. 

Martin,  B.,  pointed  this  out;  suggesting  whether  a 
stamp  could  be  affixed  (without  a  fine)  more  than  six 
weeks  after  the  making  of  the  instrument  (c). 

[The  award  being  dated  the  31st  October,  the  action 
was  commenced  on  the  6th  December,  and  the  pleas  were 
pleaded  on  the  6th  January ;  the  stamp  bearing  date  the 
27th  February.] 


(a)  The  case  of  William  t  ▼.  The 
East  India  Company,  3  East,  193, 
is  one  of  a  class  of  cases  which 
show  the  action  to  be  maintain- 
able ;  and  Lumley  v.  Allday,  1  Cro. 
&  Jer.  301,  shows,  that  it  is  not 
for  the  Judge,  at  the  trial,  to  non- 
suit, if  the  declaration  is  proved, 
however  bad  it  may  be. 


(b)  Vide  23  &  24  Vict.  c.  111. 

(c)  See  Tilsley's  Stamp  Laws, 
p.  288,  "  The  instrument  must  bear 
the  true  and  proper  date,  and  such 
date  be  within  six  weeks  preceding 
the  stamping."  Then  the  instru- 
ment may  be  stamped,  without  a  pe- 
nalty. There  was  no  penalty  paid 
in  this  case. 
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1862.  At  the  close  of  the  case, 

Rayhor  Martin,  B.  (to  the  jury), — As  to  the  original  cause  of 

Child*       action,  it  is  for  you  to  say  whether  the  injury  to  the  plain- 
and  Another,   tiff's  cattle  was  caused  by  the  act  of  the  defendant  in 
putting  in  his. 

As  to  the  award,  pleaded  by  one  of  the  defendants,  the 
fact  that  one  alone  of  them  has  pleaded  it,  along  with  the 
dates,  must  throw  some  doubt  on  it ;  but  if  it  was  made 
as  alleged,  then  it  affords  him  a  defence,  and  it  is  for  you 
to  say  whether  it  wa*  so  made  and  delivered  on  the  day  on 
which  it  bears  date. 

Verdict  for  the  plaintiff  against  both  de- 
fendants, damages  18/. 


MiddUtex 

suthg,.  PIMM  «.  LEWIS. 

Hilary  Term.        . 

On  a  condition  .A.CTION  (against  the  Union  Insurance  Company)  on  a 

that  ItVhould  fire  policy,  the  insurance  being  on  the  stock  m  trade  in  a 

£3!£ii  water  corn-mill. 

"omit  to  com-  [One  of  the  articles  was,  that  "  to  prevent  fraud/9  if  the 

municate  any  .... 

matter  material  assured  should  describe  bis  buildings,  manufactory,  trade 
known^tothe     or  g°ods,  in  any  manner  different  from  what  they  really 

*huF}T~  h*  are'  80  ^at  ^e  8ame  ke  chwgwil  at  a  lower  rate  than  they 
meant  some  otherwise  would  be,  or  shall  misrepresent,  or  omit  to  corn- 
only  material,  municate  any  matter  material  to  be  made  known  to  the 
known°toU?he  c°mP*ny  in  order  to  enable  them  to  judge  of  the  risk,  the 

insurers;  and     policy  should  be  void.] 

that  it  did  not     r        ^  .  . 

apply  to  some-       Pleas :  1.  Denying  the  making  of  the  policy. 

mfcht  weUbe1       2.  That  the  property  insured  was  not  truly  described. 

presumed  was        3   That  the  plaintiff  omitted  to  communicate  to  the 

known  to  them  r 

or  their  ^         company  a  matter  material  to  be  made  known  to  them,  in 

order  to  enable  them  to  judge  of  the  risk,  viz.,  that  he  was 

(a)  See  a  similar  ruling  of  Eat  a,  C.  J.,  in  the  case  of  a  marine  poliey, 
Foley  v.  Tabor,  ante,  p.  663. 


agents  (a). 
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in  the  habit  of  grinding  and  would  grind  in  the  mill  rice*        1862- 


4.  That  there  was  an  alteration  in  the  risk  near  to  the 
premises  insured,  so  as  to  increase  the  risk,  viz.,  by  stowing 
rice-chaff  in  or  near  to  the  premises  insured. 

Sir  William  Atherton,  A.-G.,  and  Udall  for  the  plaintiff. 

Hawkins  and  Keane  for  the  defendant. 

The  policy  was  effected  in  1857.  For  some  years  pre- 
viously part  of  the  premises  had  been  used  as  a  mill  for 
the  grinding,  not  only  of  corn  but  of  the  "offal"  of  corn, 
i.e.  the  pollard  or  finer  part  of  the  husk,  and  also  of  rice- 
chaff,  the  busk  of  rice.  In  that  year,  however,  and  after 
the  policy,  the  other  part  of  the  premises,  previously  used 
as  a  chocolate  mill,  was  applied  to  the  grinding  of  rice- 
chaff.  The  business  had  been  always  carried  on  openly 
and  publicly,  and  it  appeared  to  have  been  always  known 
in  the  neighbourhood  that  rice-chaff  was  ground  at  the 
mill.  One  Barker,  the  agent  for  the  company  at  the  place 
where  the  mill  was,  went  to  look  at  the  premises  when  the 
proposal  was  made,  he  made  no  particular  inquiries,  but 
appeared  to  know  what  the  mill  was.  No  questions  were 
asked  as  to  rice-chaff  or  what  was  ground  at  the  mill, 
and  no  statement  on  that  point  was  made  by  the  assured. 
The  proposal  was  simply  to  insure  the  stock  in  trade  at  the 
plaintiff's  water  corn-mill. 

Hawkins  contended  that  this  was  not  a  true  description 
of  a  mill  at  which  the  offal  of  corn  was  ground,  at  all  events, 
where  rice-chaff  was  ground.  And  he  called  scientiBc 
witnesses  to  prove  that  rice-chaff  was  far  more  inflammable 
than  pollard,  and  also  officers  of  insurance  companies  to 
prove  that  the  risk  was  on  that  account  deemed  greater 
and  the  premium  required  higher.  But  these  witnesses 
only  spoke  from  hearsay  or  vague  impression,  and  the 
scientific  witnesses  only  from  analysis  of  the  substance  of 
rice-chaff  as  compared  with  flour,  not  with  pollard.   There 
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1862.  was  no  practical  witness  on  behalf  of  the  defendants  to 
prove  that  the  grinding  of  rice-chaff  was  more  perilous 
than  the  grinding  of  pollard,  nor  that  a  mill  for  the  grind- 
ing of  pollard  as  well  as  corn  might  not  be  fully  and  truly 
described  as  a  corn-mill.  On  the  other  hand,  various 
practical  witnesses  on  the  part  of  the  plaintiff  proved  that 
a  corn-mill  was  properly  for  the  grinding  both  of  the  corn 
and  the  busk,  and  that  the  grinding  of  the  pollard  or  corn 
husk  was  not  more  dangerous  than  that  of  rice-chaff. 

Martin,  B.,  thought  that  the  only  plea  which  the  de- 
fendants could  possibly  rely  upon  was  the  fhird. 

Hawkins,  as  to  that,  contended  that  as  it  was  not  pre- 
tended that  the  plaintiff,  the  assured,  bad  stated  that  rice- 
chaff  was  to  be  ground,  there  had  been  an  omission  to 
communicate  "  a  matter  material  to  be  made  known  to  the 
company ;"  but 

Martin,  B.,  told  the  jury  that  this  condition  clearly 
meant  something  was  material  to  be  known  to  the  com- 
pany and  which  was  not  known  to  them  or  their  officers. 
Here,  however,  the  matter  was  known  to  them.  The  mill 
had  been  used  for  years  for  the  grinding  of  rice-chaff,  and 
used  publicly  and  openly,  and  the  company's  officer  resident 
in  the  neighbourhood  well  knew  the  mill.  Did  the  plain- 
tiff, then,  "  omit  to  communicate  the  matter  which  he 
might  well  presume  they  knew  ?"  It  all  turns  on  that,  for 
there  is  no  pretence  for  imputing  misrepresentation,  as  the 
defendant  made  no  representation  at  all.  Was  the  matter, 
however,  material  to  be  known  "  to  the  company  ?"  Unless 
it  was  material  there  could  be  no  defence  on  any  ground. 

Verdict  for  the  plaintiff. 
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1862. 
Court  of  Exchequer,  Guildhall,  coram  Bramwell,  B.  v^v-^/ 

MASTERS   V.   HENRY.  London  Sitting*. 

_.  Hilary  Term. 

DECLARATION,  that  the  defendant  had  contracted  to  If  the  vendor 
buy  of  the  plaintiff  certain  seed.  a  tender  which 

Averment,  that  the  plaintiff  tendered  the  said  seed.  aa^illtlta^ 

Breach,  that  the  defendant  refused  to  receive  it.  a  reasonable 

time  has  then 

Plea :  inter  alia9  denying  the  tender.  elapsed,  and  a 

new  tender  will 

Day  for  the  plaintiff.  be  too  late : 

alitor,  of  a  mere 

Lloyd  for  the  defendant.  mistaken  ten- 

The  contract  between  the  parties  was  for  the  sale  of  (within  a  rea- 
seed,  the  produce  of  seven  acres.      Before  the  time   at  may  be  cor. 
which  the  plaintiff  was  bound  to  deliver,  he  sent  to  a  rail-  *ect«a\ 
way  station,  addressed  for  the  defendant,  certain  seed,  the 
produce  of  eleven  acres  and  a  half,  all  in  sacks  of  the  same 
sort  belonging  to  the  plaintiff,  and  not  so  marked  as  that 
the  produce  of  the  seven  acres  could  be  distinguished,  the 
defendant,  finding  that  (as  he  said)  the  seed  was  so  "com- 
plicated together,"  refused  to  receive  any  of  it.    The  case 
for  the  defendant  was,  that  the  tender  was  fraudulent. 
There  was,  on  the  part  of  the  plaintiff,  an  attempt  to  set 
up  a  subsequent  tender  of  the  right  quantity ;  but 

Bramwell,  B.,  told  the  jury  that  the  sole  question  for 
them  was,  whether  the  first  tender  had  been  fraudulent; 
for  if  so,  then,  as  against  the  plaintiff,  a  reasonable  time 
had  then  elapsed  for  him  to  make  a  tender,  and  a  subse- 
quent tender  would  be  too  late ;  did  the  plaintiff  then, 
wishing  to  force  the  defendant  to  take  more  than  he  had 
bargained  for,  unfairly  tender  the  large  quantity  ?  If  so, 
they  should  find  for  the  defendant. 

Verdict  for  the  plaintiff  (a). 

(a)  Lloyd  got  a  rule,  but  not  for  against  him;  but  the  Court  thought 

misdirection ;   and  Day,  on  show-  not.     The  rule  was  absolute  for  a 

ing  cause,  raised  the  question  whe-  new  trial  an  against  evidence;  but 

ther  there  had  been  misdirection  as  the  case  was  not  tried  again. 
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^J  Coram  Pollock,  C.  B. 

London  Sittings.  JACKSON  v.  HARRISON. 

Seed-cmtheri,  .DECLARATION,  that  in  consideration  that  the  plaintiff 

refine  oil  cake  would  buy  of  the  defendant  certain  oil  cake,  for  feeding 

^JSmSi^  catt,e> the  defeodant  promised  the  plaintiff  that  the  said 

•aWof  it  or  Cake  was  fit  and  proper  for  the  purpose  of  feeding  cattle, 

WtmWg  it  M  fit  .  /»  1     •  j»  i 

far  the  food  of   whereas  it  was  not  so,  but  unfit  and  improper  for  the 
knowin^ta"  sarae,  whereby  divers  of  the  plaintiff's  cattle  fed  thereon 

it  wo  bought      Jjg^ 
attach:  — 

Held,  not  Plea  :  denying  the  warranty. 

liable,  on  an 

implied  war-  Diqby  Seymour  and  Ballantine,  Serjt.,  for  the  plaintiff. 

rantythatit  *  *        *  J  r 

was  to,  for  the       Forsyth  and  J.  Brown  for  the  defendant. 

consequence* 

®£*he.1^l^ilV        The  plaintiff  was  a  farmer  and  grazier,  who  used  to  feed 

bis  cattle  with  oil  cake,  and  had  bought  some  from  the  de- 
fendant for  that  purpose  before.  The  defendants  were 
seed-crushers,  and  sold  the  refuse  cake  produced  in  the 
process  of  seed-crushing  in  its  crude  and  natural  state, 
just  as  it  came  from  their  mills,  to  farmers  as  oil  cake, 
but  without  any  description  as  cattle  food,  or  any  express 
or  actual  warranty  as  such,  and  without  so  far  as  appeared 
anything  being  said  as  to  its  use.  The  plaintiff  had  bought 
a  quantity  of  this  refuse  oil  cake,  without  saying  that  he 
wanted  it  for  the  feed  of  cattle,  and  without  its  being  de- 
scribed as  such.  It  did  not  even  appear  that  the  defend- 
ants knew  that  the  plaintiff  was  going  to  use  it  as  food  for 
cattle,  at  all  events,  in  its  crude  state,  as  he  bought  it  from 
them.  He  did,  however,  so  use  it,  and  several  of  the 
cattle  died.  It  was  proved  that  they  had  died  in  conse- 
quence of  the  crude,  harsh,  nature  of  the  cake,  the  particles 
of  which,  not  being  triturated  or  softened,  acted  injuriously 
on  the  coats  of  the  animals'  stomachs,  and  so,  not  by 
chemical  but  mechanical  action,  caused  their  deaths. 
There  was  nothing  in  the  cake,  in  any  other  way  than  this, 
of  a  deleterious  character. 
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Upon  this  evidence  at  the  close  of  the  plaintiff's  case,  1862. 

Pollock,  C.  B.,  said,  there  was  no  evidence  of  any      jACKf0M 
warranty.    The  case  was  very  different  from  that  of  a  per-  »• 

son  who  professed  to  manufacture  and  sell  food  for  cattle, 
or  sold  cake  expressly  for  that  purpose.  The  defendant  only 
sold  the  cake,  the  refuse  of  his  crushing-mills,  just  as  it 
was  after  the  oil  was  expressed  from  the  linseed.    It  was  for 

the  plaintiff  to  see  if  it  was  fit  for  feeding  his  cattle  or  not. 
There  must  be  a  verdict  for  the  defendant. 
On  this  the  plaintiff  yielded  to  a 

Nonsuit  (a). 

(a)  The  case  is  clearly  different  sheep  by  a  sheep-wash  he  sold  at 

from  that  of  Black  v.  Elliot,  Vol.  $uthf  and  for  tbt  purpose  of  wash- 

1.,  p.  595,  where  the  defendant  was  ing  sheep,  and  through  the  use  of 

held  liable   for  the   poisoning  of  which  they  died. 


Coram  Bramwell,  B. 

PIMM  v.  ROPER.  z**d<mm*i,. 

_^  Hilary  Ten*. 

DECLARATION,  that  in  consideration  that  the  plain-  The  defendant, 

a  surgeon,  nav- 

tiff,  at  the  request  of  the  defendant,  would  employ  the  ing  been  em- 
defendant  as  a  surgeon  (not  alleging  for  reward  from  the  l^ay  com- 
plaintiff),   to  examine  the  plaintiff,  for  the  purpose  of  Pa.ny '? cx*". 
ascertaining  the  extent  and  nature  of  certain  injuries  there-  tiff,  one  of  their 
tofore  sustained  by  the  plaintiff,  and  for  which  he  was  who  had  sus- 
entitled  to  claim  compensation,  the  defendant  promised  the  jJJ^fn"^" 
plaintiff  to  use  due  care  and  skill  in  and  about  examining  Jj«on  °"  *neir 
bim,  and  ascertaining  (not  in  stating  to  the  plaintiff)  the  having,  so  far 
true  nature  and  extent  of  the  injuries  sustained  by  the  orjudge^on'the 

plaintiff.  plaintiff's 

r  statement  of 

Averment :  that  the  plaintiff  employed  the  defendant  on  J^^J^ 
the  terms  aforesaid :  that  the  defendant  entered  on  such  they  were  so 

slight  that  he 

employment;    that  the  defendant  did  not  use  due  care,  accented  a 

small  sum  in 
compensation  :—Htldt  even  assuming  that  his  injuries  were  greater,  there  was  no  ground  of 
action. 
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1862.  &c,  whereby  the  plaintiff  was  led  to  believe  that  he  was 
but  slightly  injured,  and  was  induced  to  and  did  accept 
small  compensation,  whereas  he  was  seriously  injured,  and 
entitled  to  much  larger. 

Second  count,  for  a.  fraudulent  representation. 

Pleas:  1.  Denying  the  contract  as  alleged. 

2.  That  the  plaintiff  did  not  employ  the  defendant,  nor 
did  the  defendant  enter  on  such  employment  as  alleged. 

3.  That  the  defendant  did  use  due  care,  &c. 

4.  Not  guilty. 

5.  That  the  plaintiff  was  not  so  injured  as  alleged. 

Day  for  the  plaintiff. 

Pigott,  Serjt,  and  Holland  for  the  defendant. 

The  plaintiff  had  been  a  passenger  on  the  Eastern 
Counties  line,  in  a  train  which  met  with  a  collision,  in 
which  he  was  somewhat  hurt.  At  the  station  be  was  sent 
by  the  railway  company's  servants  to  the  defendant,  their 
surgeon,  who  asked  him  where  he  was  injured,  to  which 
the  plaintiff  answered  in  his  face  and  arm,  his  face  being 
then  bleeding  from  a  blow  which  did  not  turn  out  to  be 
serious.  The  defendant  made  the  usual  applications  for 
those  visible  hurts,  and  on  his  next  visit,  considering  that, 
as  he  said,  he  was  more  frightened  than  hurt,  he  sent  him 
to  certain  of  the  company's  authorities,  who  gave  him  5/., 
for  which  he  signed  a  receipt  as  taken  in  satisfaction. 
Next  day  he  came  again,  and  got  the  defendant  to  examine 
his  abdomen,  where  he  professed  to  have  been  injured, 
and  on  this  it  was  discovered  that  he  was  ruptured.  The 
plaintiff  applied  for  further  compensation,  which  was 
refused,  and  he  then  sued  the  company  for  the  injury. 
They  pleaded  the  receipt  of  the  51.  in  full  discharge,  and 
he  replied  fraud.  The  case  was  tried  before  Martin,  B., 
who  directed  the  jury  that  there  was  no  evidence  of  fraud, 
and  the  company  had  a  verdict.  Thereupon  the  present 
action  was  brought  against  the  defendant,  the   surgeon, 
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who  had  never  been  paid  or  retained  by  the  plaintiff,  nor 
agreed  to  tell  him  what  his  injuries  were  ;  nor  did  it  appear 
that  he  had  been  told  by  the  plaintiff  before  the  receipt  of 
the  51.  that  he  had  any  external  hurt,  otherwise  than  what 
was  visible ;  and  although  the  plaintiff  said  he  had  com- 
plained of  his  bowels,  he  did  not  say  that  he  had  told  the 
defendant  there  was  anything  apparent  in  his  abdomen,  or 
any  external  symptoms  of  injury.  And  at  the  former  trial 
the  case  for  the  company  was,  that  the  rupture  was  an 
old  one. 

On  the  plaintiff's  evidence, 

Bramwell,  B.,  said  there  was  no  proof,  either  of  a 
contract  with  the  plaintiff,  nor  of  any  injury  sustained  by 
him,  as  a  result  of  any  neglect  on  the  part  of  the  defendant 
to  examine  him  (the  only  duty  laid  or  proved).  There 
was,  therefore,  no  ground  of  action,  and  consequently  the 
plaintiff  must  be 

Nonsuited  (a). 


(a)  This  case  is  not  at  all  at  va- 
riance with  those  which  show  that 
if  a  stranger  retain  a  surgeon  to 
tend  a  person,  the  surgeon  is  liable 
to  that  person  for  want  of  due  and 
proper  care.  But  that  action  would 
be  founded  on  injury,  the  result  of 
negligence,  of  which,  in  this  case, 
there  was  no  evidence ;  i.  e.  neither 
of  the  negligence  nor  of  any  injury, 


the  result  of  it.  Even  assuming  a 
duty  to  the  plaintiff  duly  to  examine 
him,  there  was  none  even  alleged 
to  ttate  to  him  the  result;  and  it 
was  to  the  want  of  knowing  the  re- 
sult, (even  supposing  his  injuries 
were  as  he  stated,)  that  his  accept- 
ance of  the  5/.,  on  his  own  showing, 
was  to  be  ascribed. 


1862. 


Pimm 

v. 
Roper. 


Coram  Pollock,  C  B. 

HORSFALL   V.  THOMAS.  London  Sittings. 

*  Hilary  Term. 

ACTION  on  a  bill  of  exchange  drawn  by  the  plaintiff  it  is  no  defence 

on,  and  accepted  by,  the  defendant.  I\m  drawn  by 

Pleas:  1.  That  the  bill  was  given  as  the  price  of  a  gun,  the  price  of  an* 

article  made 
and  delivered  to  his  order,  and  accepted  and  used,  that  there  is  a  flaw  in  it,  which  was  known 
to,  and  concealed  by,  the  maker,  but  which  might  have  been  discovered  by  the  buyer. 

VOL.  II.  3  G  P.P. 
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HOEfFALL 

Tbomaj. 


1862.        warranted  to  be  sound  ;  that  it  was  not  sound,  and  of  no 
value. 

2.  Similar ;  but  on  a  failure  of  consideration. 

3.  That  the  plaintiff  induced  the  defendant  to  accept 
the  bill  by  means  of  fraud. 

Edward  James  for  the  plaintiff. 

Bovill  and  Honyman  for  the  defendant. 

Issue  being  on  the  defendant 

The  defendant  had  ordered  a  gun  to  be  made  on  a 
certain  principle  of  his,  for  the  purpose  of  exemplifying 
it,  with  a  view  to  experiments  upon  it  by  the  Ordnance. 

The  gun  was  made  upon  his  principle,  and  in  the  course 
of  making  it  the  plaintiff  informed  him  of  some  minor 
defects  in  it.  When  it  was  made,  the  defendant  came 
down  to  look  at  it,  but  as  the  rifling  machine  was  in  it,  he 
could  not  see  its  inside. 

On  the  2nd  of  July  it  was  sent  by  his  orders  to  Wool- 
wich, and  on  the  5th  of  July  he  sent  the  bill  of  exchange. 

The  gun  was  fired  several  times,  and  answered  satis- 
factorily, and  served  to  exemplify  the  defendant's  prin- 
ciple. It  was  afterwards  fired  six  time%  with  increasing 
charges  of  powder,  in  order  to  test  it ;  at  the  seventh  it 
burst 

And  evidence  was  offered  to  show  that  this  was  through 
a  flaw  in  the  gun,  into  which  a  plug  had  been  found 
inserted.  [There  was  no  evidence  when  the  plaintiff 
became  aware  of  the  flaw.] 

Upon  this  evidence  being  opened, 
Pollock,  C.  B. — There  is  no  defence,  either  on  the 
ground  of  failure  of  consideration,  or  fraud  (a).     The  gun 

(a)  A s  to  the  special  pleas,  upon  a  the  object  (Oliphant  v.  Bailey,  5 

warranty, — on  the  sale  of  a  specific  Q.  B.  288 ;    Parsons  v.  Sexton,  4 

article,  as  a  machine,  made  or  to  be  C.  B.  899) ;  so  that  its  unfitness 

made  on  a  specific  principle,  there  for  the  purpose  is  no  defence  to  an 

is  no  warranty  that  it  will  answer  action  for  the  price,  nor  any  answer 
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had  to  some  extent  already  answered  its  purpose.  And 
the  defendant  could  have  examined  it.  Any  gun  will 
burst  at  last  {a). 

Verdict  for  the  plaintiff  (J). 


1802. 


HORSFALL 
V. 

Thomas. 


to  an  action  on  a  6*7/  for  it,  as  there 
might  be  if  there  were  a  breach  of 
warranty,  or  the  article  was  not 
what  was  bought,  as  if  not  according 
to  sample ;  Camac  v.  Warriner,  1 
C.  B.  356;  Hooper  v.  Treffrey,  1 
Exch.  17.  But  this  has  never  been 
held  of  toundneu ;  and  semble,  that 
there  is  an  implied  warranty  of 
soundness,  by  the  maker  of  any- 
thing, and  against  flaws  he  knows  of; 
and  here- the  plug  showed  that  the 
flaw  was  known  and  concealed. 
The  flaw  ordinarily  would  sustain  an 
action  for  a  breach  of  warranty,  apart 
from  fraud,  if  it  made  the  gun  unfit 
for  ordinary  use ;  for  there  is  always 
a  warranty  by  a  maker,  that  the 
article  is  sound  and  fit  for  or- 
dinary use  ( Brown  v.  Edginton,  2 
M.  &  G.  279;  Shepherd  v.  Pi/bus, 
Ibid. ;4Sc.N.R. 434);  butnotthat 
it  is  fit  for  the  purpose  for  which 
the  buyer  designed  it,  even  although 
the  maker  knew  it  (Ibid.);  and  of 
course  this  must  be  A  multo  for- 
tiori,  where,  as  here,  the  gun  was 
made  on  the  buyer's  plan  and  prin- 
ciple. For  it  is  so  even  when  the 
article  is  made  on  the  teller's  prin- 
ciple, if  it  is  a  specific  article ;  Pri- 
deaus  v.  Af1 Murray,  ante,  p.  225. 


Now,  here,  there  was  no  proof  that 
the  gtin  was  unsound  to  such  an  ex- 
tent as  to  be  unfit  for  ordinary  use ; 
on  the  contrary,  there  was  proof 
that  it  was  not  so ;  for  it  was  fired 
six  times,  and  burst  only  on  in- 
creased charges  of  powder,  and  this 
might  have  been  through  the  fault 
of  the  buyers  own  principle  of  con- 
struction ;  and  if  so,  then,  though 
the  maker  even  knew  it,  there  was 
no  defence.  In  regard  to  fraud, 
tjiere  must  not  only  be  evidence  of 
fraud,  but  that  thereby  the  buyer 
was  induced  to  purchase.  There 
was  no  proof  of  fraud,  for  the 
reason  above  stated,  (for  conceal- 
ment does  not  prove  fraud);  and 
there  was  no  evidence  of  any  false 
statement  to  defendant,  still  less  of 
any  which  induced  him  to  accept. 
See  Clark  v.  Holmes,  p.  79,  as  to 
the  onus  of  proof. 

{a)  It  could  not  possibly  be 
proved  that  it  burst  by  reason  of  the 
flaw,  as  it  might  have  been  if  it 
had  burst  the  first  time,  or  the 
charges  had  all  been  ordinary. 
There  was  only,  at  utmost,  an  im- 
plied warranty  that  it  was  sound 
for  ordinary  charges ;  vide  supra. 

(b)  Upheld  by  the  Court,  E.  T. 
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Winter  Jttixe*. 


York,  coram  Wightman,  Jm 
REGINA  v.  BURTON,  SCOTT  and  LOCKWOOD. 

Where  there      A  HE  prisoners  were  indicted  for  a  burglary. 

are  several  pri- 
soners, and  Middleton  and  Bruce  for  the  prosecution. 

they  sever  in 

I? eir d ^fcniH**        Shepherd  for  the  prisoner  Scott;   the   other   prisoners 

call  witnesses     undefended. 

and  the  others 

not,  the  right         No  witnesses  were  called  by   Burton  and    Scott,   but 
in  practice  con-  Lockwood  called  witnesses  to  prove  au  alibi.     Thereupon 

case  against  the       Middle  ton  claimed  a  rigHt  to  a  general  reply  as  against 

prisoner  who         n  .■ 

Ea»  died  wit-  a"  th«  prisoners. 

Shepherd  objected,  admitting  that,  according  to  the  old 
rule  of  practice,  Middleton  had,  perhaps,  a  right  to  do  so; 
but  Judges  had  latterly  regarded  the  assertion  of  such  a 
right  as  unfair,  and  that  the  reply  should,  in  fairness,  be  con- 
fined to  the  case  of  the  prisoner  who  had  called  witnesses. 

Wjghtman,  J.,  (addressing  Middleton). — You  had  better 
confine  your  remarks  to  Lockwood's  case  (a). 

(a)  See  Reg.  v.  Hayes,  2  M.  &  Rob.  155 ;  Reg.  v.  Jordan,  9  Car.  &  P. 
118. 


Winter  Atsixes. 


REGINA  v.  HOLMES. 

mmcr  jj  ****€*.    -m-*v 

Qiutre,  as  to      .DAVID  HOLMES  was  indicted   for  a  rape  on  Ellen 

testingriiere-    Ann  Horner,  a  child  of  the  age  of  six  years. 

ligious  belief  of      The  child,  on  being  placed  in  the  box,  was  about  to  be 

young  chil-  °  r 

dren,  as  their      8WOm,  when 
testimony  is 

open  to  obter-        Middleton,  for  the  prisoner,  asked  if  his  Lordship  would 

▼ation.  •  i       •      ■  •       i  i  *. 

not  consider  it  his  duty  to  test  the  competency  of  the 
witness. 
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His  Lordship  (to  the  witness). — Is  it  a  good  thing  or  a 
bad  thing  to  tell  a  lie  ? 

Witness  (after  some  hesitation). — A  bad  thing. 

His  Lordship. — I  think  the  evidence  admissible. 

Middle  ton, — It  is  laid  down  in  the  books  of  authority 
that  the  witness  must  understand  the  nature  and  obligation 
of  an  oath. 

His  Lordship. — That  is  a  complicated  question,  which 
nine  out  of  ten  children  could  not  answer.  (To  the  child.) 
Do  you  say  your  prayers  ? 

Witness. — Yes. 

His  Lordship. — What  becomes  of  a  person  who  tells 
lies? 

Witness. — If  he  tells  lies  he  will  go  to  the  wicked  fire. 

His  Lordship.  I  think  her  evidence  admissible.  I 
do  not  know  that  it  really  advances  the  credibility  of  tes- 
timony to  put  such  questions.  The  testimony  given  is 
open  to  observations  to  be  made  upon  it  as  to  its  value. 

The  witness  was  then  examined,  and  gave  her  evi- 
dence (a). 


1861. 


(a)  At  the  last  Spring  Assizes 
for  Surrey,  1862,  the  same  learned 
Judge,  in  the  case  of  an  infant  wit- 
ness about  the  same  age,  put  the 
same  question — "  Is  it  a  good  or  a 
bad  thing  to  tell  a  lie  ?"  and  on  his 
answering  that  it  toa$  a  bad  thing, 
admitted  him  to  give  evidence.  In 
Madan  v.  Catanach,  10  W.  R.  1 12, 
what  will  exclude  evidence  appears 
to  be,  an  avowed  dubeliej'm  a  state 
of  rewards  and  punishments,  and 
it  is  left  doubtful  whether  even  an 


adult  witness  can  be  interrogated 
as  to  religious  belief.  An  infant 
caunot,  under  any  circumstances, 
be  admitted  to  give  evidence,  except 
upon  oath ;  Rex  v.  Powell,  1  Leach, 
C.  C.  110.  A  person  who  has  no 
notion  of  eternity,  or  of  a  future 
state  of  rewards  and  punishment, 
cannot  be  examined  as  a  witness, 
but  the  trial  may  be  postponed  until 
the  witness  is  instructed  in  the 
nature  of  this  obligation ;  Rex  v. 
White,  1  Leach,  C.  C.  430. 
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A  prosecutor 
who  has  re- 
quired the 
magistrates  to 
take  his  recog- 
nizances to 
prosecute,  on  a 
charge  within 
the  22  &  23 
Vict.  c.  17,  s. 
2,  when  the 
magistrates 
have  refused  to 
commit  the 
person  charged, 
must  either  go 
on  with  the 
prosecution  or 
have  his  recog- 
nizances for- 
feited, as  it 
would  defeat 
the  object  of 
the  statute  if 
he  were  al- 
lowed to 
move  to  have 
his  recog- 
nizances dis- 
charged. 


Coram  Keating ^  J. 
REGINA  v.  HARGREAVES. 

J.N  this  case  the  magistrates  had  refugee}  to  cororuit  the 
prisoner  on  a  charge  which  was  within  the  provisions  of 
the  22  &  23  Vict.  c.  17;  and  the  prosecutor  thereupon, 
under  the  2nd  section  of  that  act,  required  the  magistrate 
to  take  his  recognizance  to  prosecute  on  the  charge,  in 
order  that  he  might  prefer  his  indictment  before  the  grand 
jury  at  the  assizes  (a). 

Wheelhouse  now  applied  to  discharge  the  prosecutor's 
recognizances  herein  on  the  part  of  the  prosecution. 

Keating,  J. — Under  the  2nd  section  of  the  statute, 
notwithstanding  the  magistrate  refuses  to  commit,  the  pro- 
secutor insists  on  going  on ;  and  under  that  section,  on 
entering  into  his  recognizances,  the  magistrates  are  by 
that  statute  bound  to  take  them,  and  he  cannot  now  be 
discharged  from  his  recognizances ;  he  must  either  go  on  or 
have  his  recognizances  forfeited.  To  hold  that  he  might 
be  discharged  from  his  recognizances  would  be  defeating  a 
very  useful  act  of  parliament. 


(a)  The  2nd  section  of  the  22 
&  2.3  Vict.  c.  17,  provides  that, 
"  Where  any  charge  or  complaint 
shall  be  made  before  any  one  or 
more  of  her  Majesty's  justices  of 
the  peace,  that  any  person  has 
committed  any  of  the  offences 
aforesaid  [i.  e.  perjury,  subornation 
of  perjury,  conspiracy,  obtaining 
money  or  other  property  by  false 
pretences,  keeping  a  gambling 
house,  keeping  a  disorderly  house, 
and  any  indecent  assault]  within 
the  jurisdiction  of  such  justice, 
and  such  justice  shall  refuse  to 
commit,  or  to  bail  the  person 
charged  with  such  offence,   to  be 


tried  for  the  tame,  then,  in 
the  prosecutor  shall  desire  to  pre- 
fer an  indictment  respecting  the 
said  offence,  it  shall  be  lawful  for 
the  said  justice,  and  be  is  hereby 
required  to  take  the  recognizance 
of  such  prosecutor  to  prosecute  the 
said  charge  or  complaint,  and  to 
transmit  such  recognisance,  infor- 
mation and  depositions,  if  any,  to 
the  Court  in  which  snch  indictment 
ought  to  be  preferred,  in  the  same 
manner  as  such  justice  would  have 
done  in  case  he  bad  committed  the 
person  charged  to  be  tried  for  such 
offence." 
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1862. 


Coram  Willes,  J. 


WELLOCK  v.  CONSTANTINE. 

jLHE  declaration  stated,  that  the  defendant  assaulted 
and  beat  the  plaintiff,  and  forcibly  violated  her,  and  car- 
nally knew  her  (a),  whereby  she  became  with  child,  &c. 


(a)  This  is  not  an  indictment 
fcr  rape,  (even  though  the  words 
"  forcibly  violated"were  in  substance 
of  the  same  effect  as  "  rapuit,"  and 
the  word  "  feloniously"  only  a  tech- 
nical term,  where  the  rest  of  the 
indictment  charges  the  facts  ne- 
cessary to  constitute  the  offence;) 
for  it  claims  damage ;  and  so  there 
was  jurisdiction  under  the  commis- 
sion of  nisi  pruts  to  try  it,  (i.  e.  as  an 
issue  of  damages,  which  is  neces- 
sarily incident  to  a  civil  suit),  whe- 
ther or  not  there  was  also  jurisdic- 
tion to  try  it  under  the  commission 
of  oyer  and  terminer,  as  an  in- 
quisition or  presentment  prelimin- 
ary to  an  indictment.  It  cannot, 
therefore,  be  said,  the  nonsuit  was 
wrong;  as  if  the  Judge  had  no 
jurisdiction  to  direct  a  verdict, 
then,  on  the  same  principle,  the 
Court  could  have  no  jurisdiction 
to  direct  a  new  trial.  In  cases 
where  the  defendant  justifies  upon 
a  felony  by  the  plaintiff,  it  has 
been  held,  that  the  verdict  for 
the  defendant  operates  as  a  pre- 
sentment or  indictment  by  a  grand 
jury.  There,  as  here,  there  is 
jurisdiction  to  try  the  issue,  as 
a  crime  of  another  may  be  a  de- 
fence. That  the  point  arises  on 
the  general  issue  (whether  or  not  it 
also  arises  on  the  record)  appears 


from  this,  that  the  declaration 
always  implies,  what  formerly  was 
expressed  in  the  allegation,  that  the 
tort  was  to  the  damage  of  the  plain- 
tiff, i.  e.  under  such  circumstances 
as  to  give  a  claim  to  damages, 
which,  indeed,  is  of  the  essence  of 
the  civil  action.  And  if  by  a  rule 
of  law  it  is  not  so,  this  will  sustain 
a  verdict  for  the  defendant,  the  al- 
legation of  right  to  recover  damage 
being  disproved ;  just  as  where,  in 
cases  of  slander,  privileged,  the  al- 
legation of  malice  is  disproved,  or 
the  allegation  of  special  damage  is 
essential,  and  it  is  not  shown.  And, 
even  putting  it  no  higher  than  that 
an  action  is  premature,  the  case 
would  resemble  that  of  credit  unex- 
pired, which,  whether  or  not  it  arise 
on  the  record  as  it  may,  can  also  be 
raised  on  the  general  issue.  So  of 
an  action  for  malicious  prosecution 
brought  before  the  criminal  pro- 
ceedings are  ended ;  whether  or  not 
it  is  alleged  and  denied  that  they 
are,  so,  on  a  principle  of  public 
policy,  it  would  appear  that  there 
was  no  right  of  action.  It  is  no  dif- 
ficulty that  a  verdict  for  the  defend- 
ant on  that  ground  would  be  final, 
as  the  plaintiff  may  avoid  such  a 
verdict  by  electing  to  be  non- 
suited. 


Spring  Assizes, 

In  an  action  by 
a  woman,  in 
which  the  de- 
claration 
charged  that 
the  defendant 
assaulted  her 
and  forcibly 
violated  her, 
and  in  which 
she  swore  to  a 
rape ;  the 
Judge  held 
that  she  could 
not  recover, 
as  the  matter 
was  one  of 
criminal  cog- 
nizance, and  it 
did  not  appear 
that  there  had 
been  any  pro- 
secution. 
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1862.  Plea:  not  guilty. 

Wellock  Overend  and  Jones  for  the  plaintiff. 

Constantine.       Price  for  the  defendant. 

Ocerend,  in  opening  the  case  for  the  plaintiff,  did  not 
state  it  as  a  case  of  rape,  but  said  that  probably  she  would 
go  beyond  the  mere  charge  of  an  assault,  and  that  a  gross 
and   barbarous  assault  no  doubt  had  been  committed,  re- 
sulting in  childbirth,  and  thus  causing  great  damage. 

The  plaintiff  was  called,  and  stated  that  the  defendant 
had  seized  her,  thrown  her  down,  and  at  once  violated  her. 
She  described  it  as  all  one  continuous  act,  and  swore 
positively  that  it  was  against  her  will.  On  cross-exami- 
nation, she  said  it  was  a  rape,  but  admitted  matters  which 
went  to  discredit  this  statement,  as  she  not  having  at  once 
complained,  &c. 

The  father  of  the  plaintiff  was  called,  and  it  appeared 
that  when  she  had  complained  to  her  mother  a  conversation 
took  place  between  all  parties,  in  which  he  stated  that  if 
a  child  did  not  come,  he  would  say  nothing  more  about  it; 
but  that  if  his  daughter  had  a  child,  he  should  expect 
some  amends. 

Upon  this  evidence, 

Willes,  J.,  said  that  the  charge  was  one  of  rape,  or  it 
was  nothing;  and  though,  as  there  was  no  corroborative 
proof,  most  likely  in  a  criminal  court  the  defendant  would 
be  acquitted,  yet,  as  the  charge  was  clearly  one  of  rape,  it 
was  contrary  to  public  policy  to  allow  it  to  be  made  the 
subject  of  a  civil  action  until  it  had  been  the  subject  of  a 
criminal  prosecution.  The  plaintiff,  on  her  own  showing, 
can  only  recover  by  proving  a  rape;  for  if  she  consented, 
then  it  is  clear  that  she  cannot  sue  for  seduction  (a).     But 

(a)  That  if  she  consented  at  any  for  the  atsault  Ixforc  her  consent 

time,  it  was  not  a  rape.     See  K.  v.  See  Detborough  v.  Holmes,  Vol.  1, 

Fletcher,    28    L.   J.,    M.   C.    35.  p.  6.     Sed  quart,  even  at  to  that; 

That  if  it  was  not  so,  she  could  sue  the  act  being  entire. 
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if  she  did  rib*  consent,  and  it  was  all  against  her  will,  then         1862. 

it  is  a  rape,  and  it  is  contrary  to  public  policy  to  allow  it 

to  be  made  a  matter  merely  of  civil  suit  for  damage.     The 

plaintiff,   therefore,  must  be  called,   or  I  must  direct  a  CoN8TANTINE- 

verdict  for  the  defendant. 

Thereupon  Overend  yielded  to  a 

Nonsuit  (a). 


(a)  In  Easter  Term,  Ocerendgot  a 
rule  in  the  Exch  ,  which  was  argued 
in  Trinity-  Term.  The  Court  did  not 
deny  the  general  principle,  that,  in 
a  case  of  felony,  there  cannot  be  a 
civil  suit  against  {he  felon  before  a 
criminal  prosecution  (Crosby  v. 
Leng,  12  East,  409),  but  doubted 
whether  the  question  arose  on  the 
general  issue,  and  whether  the  pro- 
per course  was  to  direct  a  verdict 
for  the  defendant,  or  to  discharge 
the  jury  and  strike  out  the  cause. 
As  to  the  first  point,  it  is  conceived 
that  the  matter  is  not  one  of  mere 
defence  on  the  part  of  the  defend- 
ant, but  is  to  be  raised  by  the 
Judge  in  the  interests  of  public  jus- 


tice,— paramount  to  both  parties, 
and  — the  very  mischief  being  the 
compromise  of  criminal  charges, — 
-it  is  obvious  that  the  defendant,  the 
felon,  is  not  likely  to  plead  it ;  and 
in  ancient  times,  when  all  felonies 
were  capital,  parties  were  still  less 
likely  to  do  so.  There  is  no  in- 
stance of  any  plea  raising  the  ques- 
tion, and  it  is  always  stated  as  ap- 
pearing to  the  Court  upon  the  evi- 
dence. And,  it  is  conceived,  it  is 
for  the  Judge  whether  there  is  a 
charge  of  rape  (not  whether  it  is 
proved) ;  and  that,  if  so,  it  is  for 
him,  as  a  matter  of  law,  to  direct  a 
verdict,  even  though  he  has  a  ctis- 
cretion  to  discharge  the  jury. 


Newcastle,  coram  Willes,  J. 
LAWSON  v.  BURNESS. 

.  Spring  Attize*. 

jCLCTION  on  shipowner  on  a  charter-party,  by  which  the  When  a  ship 
ship  was  to  proceed  to  Tyne  Dock,  and  there  load  in  the  x*rc&tobe  /" 
customary  manner,  from  the  agents  of  the  charterer,  a  full  loatded  in  l\™- 

J  '  &  .  gular  turn,"  it 

and  complete  cargo  of  Marly  Hill  coke  (with  sufficient  is  for  the  jury, 
coal  for  ballast),  to  be  loaded  in  regular  turn.     Breach :  shiPowner  and 
that  the  ship  did  not  load  in  regular  turn,  but  was  delayed  SharteJJJ,t^J[,.f 
in  loading  a  long  and  unreasonable  time,  to  wit,  fifty-four  means,  and  it 

°  will  not  mean 


days,  for  which  demurrage  was  claimed. 
Second  count,  for  demurrage. 


merely  the 
usage  of  the 
place  of  load- 
ing, unless  it  is  known  or  established. 
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1862.  Pleas :  inter  alia,  in  denial  of  the   breach",  and   also 

il^       never  indebted. 

Burness.         Edward  James  and  Heath  for  the  plaintiff. 

Manisty  and  T.  Jones  for  the  defendant. 

It  appeared  that  the  charter  was  made  on  the  24th  of 
October,  and  that  on  the  30th  of  October  the  ship,  haying 
gone  to  Newcastle  to  get  her  coal,  the  master  saw  the 
manager  of  the  Marly  Hill  Colliery,  and  told  him  he 
was  to  load  there  coke.     On  the  7th  of  November  the 
master,  having  taken  the  coals  on  board,  saw  the  manager, 
and  told  him  so,  and  that  he  was  ready  to  receive  the 
coke.     The  coke   was   not  loaded,  and  on   the   2nd   of 
December  the  master  saw  the  manager  again,  and  asked 
why  it  was,  and  was  told  there  were  several  ships  on  the 
"  turn1'  before  his,  which  were  in  course  of  being  loaded. 
He  was  also  told  that  several  ships  which  had  not  been 
ready  had  now  got  ready,  and  that  his  could  not  be  loaded 
that  week,  nor  the  next.     He  saw  the  manager  again  on 
the  15th  of  January,  but  could  not  get  loaded,  nor  did  be 
begin  to  receive  his  cargo  until  the  20th  of  January,  nor 
complete   it   until   the   25th.     [Demurrage   was   claimed 
from   the  time   the  coal  was  in,  and  the  ship  ready  to 
receive  the  coke,  i.e.  from  the  7th  of  November  to  the 
20th  of  January,  deducting  a  fortnight.] 

The  plaintiff's  evidence  was,  that  it  was  usual  to  be 
loaded  within  a  fortnight.  The  master,  however,  could 
not  say  what  was  the  reasonable  number  of  vessels  to  be 
loaded,  and  admitted  that  the  "  turn'9  varied  according  to 
the  number  of  vessels  ready  to  be  loaded,  and  the  time 
was  sometimes  longer  and  sometimes  shorter.  He  knew 
there  was  a  book  kept  at  the  colliery,  in  which  were 
entered  the  names  of  the  ships  to  be  loaded,  but  he  bad  not 
looked  at  it  to  see  what  ships  were  entered.  He  had  only 
asked  the  usual  time,  and  was  told  it  was  about  a  fort* 
night.     He  took  in  the  coal,  without  making  any  inquiries 
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as  to  the  number  of  ships  waiting  to  be  loaded.     The         1862. 
book  was  kept  by  the  colliery  for  its  own  purposes.     It       . 
did  not  appear  that  it  was  generally  known,  but  evidence  ». 

was  tendered  for  the  defendant  that  it  was  so,  and  the 
witnesses  for  the  defendant  stated  that  it  had  been  kept 
for  twenty  years,  and  that  vessels  had,  during  all  that 
time,  been  loaded  in  their  "  turn/9  according  to  the  order  of 
their  entry  in  the  book.  But  it  appeared  that  ships  were 
entered  therein,  not  only  before  they  were  ready  to  load, 
but  before  their  arrival  at  the  dock,  or  even  at  the  port, 
and  that  if  a  ship  was  not  ready  in  its  turn,  it  was  allowed 
to  come  in  when  it  was  ready,  even  before  others  which 
had  been  ready  before  it.  The  defendant's  witnesses, 
however,  denied  any  preference  or  priority.  And  it  ap- 
peared that  the  Marly  Hill  Company  were  the  only 
makers  of  the  Marly  Hill  coke,  and  that  they  only  allowed 
vessels  to  load  it  at  their  "  spout,"  according  to  the  "  turn" 
in  their  book. 

Willes,  J.  (to  the  jury). — What  is  the  meaning  of  the 
words  "  regular  turn  ?"  Common  sense  implies  what  is 
reasonable,  "  first  come,  first  served."  Does  the  colliery 
book  make  any  difference  ?  Consider  what  is  the  reason- 
able order  of  loading,  whether  it  is  according  to  the  book, 
or  in  the  order  in  which  the  ships  are  ready  ?  If  the 
latter,  then  the  book  goes  for  nothing.  There  may  be 
another  question — What  is  a  reasonable  time?  All  the 
circumstances  are  to  be  considered.  First,  was  the  vessel 
loaded  in  its  regular  turn  ?  If  not,  how  much  time  was 
lost  ? 

The  jury  found  that  the  ship  was  loaded  according  to 

the  colliery  order,  but  that  the  usage  was  not  known  and 

established,  and  that  "  regular  turns"  meant  the  order  in 

which  the  ships  were  ready,  not  according  to  the  colliery 

book. 

Verdict  for  the  plaintiff  (a). 

(«)  A  rule  was  granted  in  the  Exchequer,  but  discharged  on  argument. 
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1861. 
w^*,/  Liverpool,  coram  Crompton,  J. 

HIGGINBOTHAM  v.  THE  GREAT  NORTHERN 

Summer  RAILWAY   COMPANY. 

Assizes.  . 

In  an  action      jcxCTION   against  the  dependants,  as  carriers,  for   not 

against  carriers        «  i  .    »  j       r  »u       1   •   a*zt  i_    a 

for  damage  to  safely  conveying  certain  goods  of  the  plaintiff,  but  carrying 
the  goods  car-    i\iem  g0  carelessly  that  they  became  greatly  damaged. 

enough  for  the        Plea  :  not  guilty, 
plaintiff  to  &        J 

prove  the  con-       j£  James  for  the  plaintiff. 

dition  and 

value  of  the  g.  Temple  for  the  defendants. 

goods  when  ' . 

fhelnand  when  ^ne  P'amtiff>  m  Manchester,  had  purchased  of  a  person 
received  by       in  Manchester  a  quantity  of  paper  worth  70/.,  in  packages, 

him,  and  if  da-  .  y        *    ■  - 

maged  in  their  lying  at  a  warehouse  in  London.  They  were  sent  from 
Ii?ined8toCreS- 6n"  London  by  the  defendants'  railway  on  the  9th  March,  con- 
cover,  and  the  gigned  to  the  plaintiff  at  Manchester,  where  they  arrived 
damage  was  on  the  13th,  and  lay  at  the  company's  warehouse  until 
Ey  baVpacking  taken  aivay  by  the  plaintiff.  In  order  to  prove  that  the 
fhramnount°of  PaPer»  when  sent,  was  in  good  condition,  the  seller  was 
damage.  not  called,  but  a  person  who  had  been  employed  in  the 

warehouse  where  it  had  been  packed  in  London,  and  who 
stated  that  he  had  seen  it,  from  time  to  time,  and  saw  that 
it  was  safe  and  in  merchantable  condition;  but  it  did  not 
appear  that  he  had  unpacked  or  examined  any  part  of  it, 
and  he  spoke  only  from  merely  looking  at  the  packages 
piled  up  to  the  ceiling.  Nor  was  there  any  evidence  how 
the  paper  had  been  originally  packed. 

The  receipt  of  the  paper  by  the  railway  company  was 
proved  by  the  signature  of  a  railway  porter  in  a  book;  and 
it  appeared  that  if  goods  so  received  were  not  in  good  con- 
dition, it  was  usual  to  make  a  mark  or  note  against  the 
entry  in  the  book,  and  there  was  no  such  mark  or  note  in 
the  present  case.  It  was,  however,  admitted  by  the  carrier 
who  took  the  goods  to  the  station,  that  the  porter  who 
received  them  said  they  were  not  in  good  condition,  and 
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.vere  "  a  loose  lot."  There  was  some  evidence  that  the 
paper  was  badly  packed;  but  this  defect  of  paper  package 
was  visible  and  apparent,  and  might  have  been  remedied 
if  pointed  out. 

The  goods,  when  delivered  to  the  plaintiff,  were  much 
damaged  and  deteriorated  in  value. 

At  the  close  of  the  case  for  the  plaintiff, 

Temple  submitted  that  there  ought  to  be  a  nonsuit ;  but 

Crompton,  J.,  thought  there  was  a  case  for  the  jury, 
though  there  was  no  direct  evidence  of  any  act  of  negli- 
gence on  the  part  of  the  company's  servants. 

At  the  close  of  the  case  for  the  defendant, 

Crompton,  J.  (to  the  jury). — The  question  for  you  is, 
first,  was  there  any  damage  to  the  goods  while  they  were 
in  the  defendands'  hands  as  carriers?  [To  this  the  jury 
answered  in  the  affirmative.]  Secondly.  Was  such  damage 
owing,  partially,  to  the  state  in  which  the  goods  were 
delivered  to  the  defendants?  [To  this,  also,  the  jury 
answered  in  the  affirmative.] 

The  learned  Judge  thereupon  directed  the  jury  that 
they  should  find  for  the  plaintiff  for  such  damages  as  they 
thought  had  been  caused  by  the  want  of  care  on  the  part 
of  the  defendants*  servants. 

The  jury  accordingly  found  a 

Verdict  for  die  plaintiff,  damages  40/.  (a). 


(«)  In  HiLTern,  1862,  Ttmpk 
moved,  in  the  Exchequer,  on  the 
ground  of  misdirection,  and  also 
that  the  verdict  was  against  the 
evidence.  But  the  Court  refused  a 
rule  on  either  ground,  conceiving 
that  there  was  evidence  of  damage 
to  the  goods  through  want  of  due 


care  on  the  part  of  the  defendants, 
and  that  the  learned  Judge  had 
given  them  the  full  benefit  of  any 
want  of  care  in  the  packing,  which 
went  merely  to  the  damage,  and 
not  to  the  cause  of  action  ;  the  da- 
mage having  only  been  partially 
caused  thereby. 


1861. 
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Spring  Assizes. 

A  person  get- 
ting bit  paid 
■errant  to  carry 
on  butineat  un- 
der the  name 
of*  firm  aa 
merchants, 
held  jointly  lia- 
ble with  him 
for  goods  or- 
dered by  the 
servant  in  the 
way  of  the 
business. 


Liverpool,  coram  Willes,  J. 

KIRKWOOD  v.  CHEETHAM  and  another. 

ACTION  against  Cheetham  and  Smith  for  the  price  of 
goods  sold. 

Smith  had  allowed  judgment  by  default,  and  Cheetham 
pleaded  never  indebted  as  alleged  (a). 

Deighton  for  the  plaintiff. 

Monk,  Q.  C,  and  Williams  for  the  defendant. 

The  defendant  Cheetham,  a  butter-dealer  near  Man- 
chester, had  got  the  co-defendant  Smith,  his  paid  servant, 
to  take  a  warehouse  there,  and  start  in  business  under  the 
name  and  firm  of  "  Smith  &  Company/'  as  "  merchant**" 
And  the  goods  in  question  (butters)  had  been  supplied 
there,  on  the  orders  of  Smith,  by  the  plaintiffs,  merchants 
at  Liverpool,  who  knew  nothing  of  the  co-defendant  Chee- 
tham. 

The  case  for  the  latter  was,  that  be  had  no  partnership 
with  Smith,  and  that  Smith  had  no  authority  from  him 
except  to  sell,  and  not  to  buy. 

Willes,  J.  (to  the  jury). — Was  Smith  Cheetham's  agent 
only  for  the  limited  and  partial  purpose  suggested,  or  was 
he  his  general  agent  to  carry  on  the  business  ? 

Verdict  for  the  defendants  (&). 


(a)  That  is,  never  jointly  in- 
debted.    But  vide  post. 

(o)  Set  aside  in  Exchequer  (Tri- 
nity Term),  on  the  ground  that  it 
was  against  the  evidence,  regarding 
the  case  as  one  of  principal  and 
agent,  and  that,  though  not  part- 


ners, the  defendants  were  jointly 
liable;  Smith,  as  holding  himself  out 
as  a  partner,  and  Cheetham  as  the 
real  principal.  There  were  letters 
in  which  this  appeared  to  be  the 


case. 
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Leicester,  coram  Williams,  J.  ,    1862 

PARKINS    ET   UXOR   V.  SCOTT   ET  UXOR.  Leicestershire 

-r>.  Spring  Assizes. 

JlJECLARATION  for  slander.    The  words  alleged  were,  Whether  an 
"  You  are  a  whore  •  *  *,"  meaning  thereby  that  the  female  "attn0dnerlic8  for 
plaintiff  was  an  unchaste  woman,  and   had  committed  f°uD<ledon 

*  '  special  damage 

adultery.  arising  from 

Special  damage,  that  in  consequence  of  the  slander  the  oHhe^ander, 
husband  withdrew  from  her  society,  and  refused  to  cohabit  ^JJether  the 

with  her.  repetition  was 

in  the  per- 
Plea  :   not  guilty.  formance  of  a 

duty, 

O'Brien,  Serjt.,  and  Cockle  for  the  plaintiffs. 
Hayes,  Serjt.,  and  Field  for  the  defendants. 

The  words  were  spoken  to  the  wife  of  the  plaintiff  in  the 
course  of  an  altercation,  while  the  husband  was  absent 
from  home.  He  did  not  return  until  a  week  afterwards, 
and  on  his  return  the  female  plaintiff  related  to  him  all 
that  had  taken  place,  and  his  evidence  was  as  follows : — 
"  I  remained  with  my  wife  from  the  Friday,  when  I  re- 
turned, until  the  Monday  morning  following.  After  due 
consideration  I  felt  very  much  hurt  at  what  she  had  been 
charged  with,  the  language  being  of  such  a  foul  description, 
that  I  thought  some  portion  of  it  must  be  true,  or  otherwise 
they  dared  not  have  charged  her  with  it.  I  talked  the 
matter  over  with  my  wife  between  the  Friday  and  the 
Monday,  and  at  last  told  her  that  I  had  come  to  the  con- 
clusion to  leave  her  until  the  matter  was  thoroughly  inves- 
tigated. I  left  on  the  Monday  morning  and  have  not  been 
near  the  house  since.    I  left  in  consequence  of  all  that  had 
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been  said,  particularly  what  was  said   by  Mrs.  Scott" 
This  closed  the  case  for  the  plaintiffs. 

Hayes ,  Serjt.,  then  submitted  that  there  was  no  case  for 
the  jury;  no  legal  damage.     It  was  slander  of  a  married 
woman,  by  which  it  was  alleged  that  she  had    lost  the 
society  of  her  husband.     The  damage  must  flow  directly 
from  the  defendant's  slander.     If  a  person  made  use  of 
slanderous  language  and  a  third  person  repeated  it,  it  was 
not  actionable;  Ward  v.  Weeks  (a).    The  husband  heard 
nothing  of  the  slander  except  through  the  report  of  the 
wife;  the  damage,  theiefore,  was  in  consequence  of  the 
repetition  of  the  slander,  and  not  of  the  slander  itself. 

Williams,  J. — Although  the  general  law  is  as  you  state, 
I  shall  not  stop  the  case,  as  it  may  be  that  the  words  were 
repeated  by  the  wife  in  performance  of  a  duty  which  she 
owed  to  her  husband ;  if  so  it  would  be  within  the  case  of 
Kendillon  v.  Maltbyifi).  I  will  give  you  leave  to  move(c). 
The  jury  found  for  the  plaintiffs,  damages  4Qs.(d). 

(a)  7Bing.  211. 

(6)  Car.  &  Marsh.  402. 

(f)  See  Wenman  v.  A*h%  13  C. 
fi.  836. 

(d)  Hayes,  Serjt.,  made  absolute 
a  rule  in  the  Exch.  for  a  nonsuit  on 
the  authority  of  Ward  v.  Weeks. 

Words  imputing  to  a  woman 
that  she  is  a  prostitute  are  not  ac- 
tionable without  special  damage, 
which,  therefore,  in  such  case,  is  of 
the  essence  of  the  action  ;  Wilhy  v. 
Elston,  8  C.  B.  142.  And  the 
special  damage  must  appear  to 
have  been  the  result  of  the  speak- 
ing of  the  words  by  the  defendant; 
Hopwood  v.  Thorn,  ibid.  293.  For 
it  is  a  general  rule,  as  to  damage  in 
tort,  that  it  must  be  the  "  natural 
and  legal   result  of  the  wrongful 


act"  sued  for.  Hence,  if  lost  of 
custom,  &c,  be  charged,  the  cus- 
tomers must  be  called,  to  prove 
that  they  withdrew  the  custom  by 
reason  of  the  defendant'i  speaking 
of  the  words ;  King  v.  Watts,  8  C. 
&  P.  614;  harnett  v.  Allen,  1  F. 
&  F.  127.  Etvide  Diron  v.  Smitk, 
29  L.  J.,  Exch.  125.  A  person 
who  repeats  a  slander,  unless  he  is 
justified  or  privileged,  is  himself 
liable ;  and  one  wrong  cannot  be 
the  natural  and  legal  result  of  ano- 
ther; whence  it  is,  that  if  the 
wrongful  act  or  omission  of  another 
party  intervene,  a  man  is  not  liable, 
civilly  or  criminally,  for  the  result. 
See  R.  v.  Gregory,  ante,  p.  153, 
and  K.  v.  Ledger,  post. 
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a  Spring  Atsixtt. 

J?LCTION  on  accounts  stated  with  the  wife  before  her  in  an  action, 
marriage.    The  claim  was  20,000/.  *  %?™l>2 

Pleas :  1.  Never  indebted  (a).  mission,  as  an 

account  stated, 
2.  Payment*  of  a  pecuniary 

3.  That  the  action  is  maintained  for  the  recovery  of  in™out  ofpro- 
charges  for  business  done  by  the  plaintiff  as  an  attorney,  "^^^"p 

See.  (b).  theclient,pend- 

a       rrn  i  i         i*  i  .  m%  a  ■"**  m 

4.  1  hat  the  accounts  were  stated  of  and  concerning  which  he  had 
monies  claimed  by  the  plaintiff  for  and  in  respect  of  work,  foThetTiwtily 
journeys,  care,  skill  and  attendances  done,  bestowed  and  w.itnin  hiB  Pr°- 

v  *  #  #  vmce  as  coun- 

applied,  and  monies  paid  by  the  plaintiff  for  the  defendant  sel  and  partly 

i*k   ,•  i*i        i  •    i     •  r    f  not  so ;  such 

Patience  while  she  was  unmarried,  in  pursuance  of  divers  reward  to  await 
illegal  agreements  before  then  made  between  them,  for  Jhesui"andbe 
the  unlawful  maintenance   by  the  plaintiff  of  the  said  Paid  on  the 

event  being  in 

(a)  This  put  in  issue  the  facts      that  defence  would  arise  on  the  the .^Jw  f*" 

from  which    the  cause  of  action      general  issue.  that  though' 

alleged  would  be  inferred,  i.  e.  the  (6)  To  sustain  this  plea  there  the  question  of 

existence  of  debts  or  demands,  and      was  not  evidence,  and  it  does  not  an  act.ual  *c- 
,  ,    /      •  *     i         ■  i.   <•  counting  was 

the  statement  of  an  account  of  such      appear  to  have  been  relied  on  at  one  0ffiet  for 

debti,  Webber  v.  Tivill,  2  W.  Sa.  the  trial.     Vide  post,  p.  811  (a),  the  jury, 

121  e.      Supposing    the    original  The  real  defence  was,  not  that  the  ^Jh"1*™- 

claims  to  have  been  such  as  might  plaintiff  acted  as  attorney,  but  that  an  arrangement 

be  debts,  illegality  would  have  to  be  acted  and  agreed  as  counsel ;  as  was  contrary 

be  pleaded.     But  if  tbey  in  their  to  which,  vide  post.  J?  Public  po- 

i  *        .j  i  "cy»  *°  tn*t 

own   nature  could  not  be  debts,  tnere  WB,  no 

legal  or  valid 
liability  of  which  an  account  stated,  or  for  which  an  action  could  have  been  brought,  was  one 
of  law  for  the  Court     And  held  also,  that  counsel,  for  services  in  and  about  and  in  aid  of 
a  suit,  whether  as  counsel  or  not,  cannot  sue  for  reward,  at  all  events,  on  an  agreement  to 
depend  on  the  event. 

VOL.  II.  3  H  p.p. 
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Patience  (a),  in  and  about  divers  actions,  suits  and  pro- 
ceedings at  law  and  in  equity  touching  and  relating  to  cer- 
tain lands,  tenements  and  other  property  claimed  by  her  (4), 


(a)  That  it,  maintenance  in  con- 
sideration of  money  to  be  paid. 

(6)  Not  merely  claimed,  but 
held  and  possessed  by  her,  and  of 
which  she  was  seised.  Mainte- 
nance no  doubt  may  be  by  main- 
taining a  tenant  as  well  as  a  de- 
mandant; but  it  is  defined  as 
maintaining  a  suit  "to  the  hin- 
drance or  disturbance  of  right" 
(2  Inst.  208) ;  therefore  it  will  be 
maintenance  in  any  one  who  un- 
lawfully sustains  or  supports  a 
tenant  or  demandant  in  a  cause 
pending  in  a  suit,  by  word,  writing, 
countenance  or  deed  (2  Inst.  208 ; 
Co.  Lit.  368  b).  And  strangers 
retaining  counsel  may  be  guilty  of 
it  (2  Rol.  77),  but  not  the  counsel 
himself,  merely  by  supporting  the 
client;  at  all  events,  if  not  from  an 
improper  motive,  unless  the  coun- 
sel knows  that  the  client  has  no 
right.  But  even  if  the  client  had 
not,  as  in  this  case,  gained  judg- 
ment, it  would  hardly  be  in  the 
client's  mouth  to  say  that  she  had 
been  maintained  "against  right." 
And  though,  even  after  judgment, 
the  opposite  party  might  indict  or 
sue  for  maintenance  against  a 
stranger  who  has  supported  the 
successful  litigant,  it  would  never 
be  possible  for  the  successful  litigant 
to  set  it  up  unless  as  an  answer  to 
a  claim  for  remuneration  for  the 
maintenance.  That  would  come 
within  the  defence  of  maintenance 
(although  it  would  be  something 
more  than  maintenance)  in  the  case 
of  a  stranger.     But  counsel  cannot 


be  deemed  legally  a  stranger  to  a 
suit,  or  as  unlawfully  maintaining, 
unless  the  bargain  for  reward  be 
so.    That  is  something  quite  dis- 
tinct from  mere  maintenance:  in 
which  the  offence  lies  is  the  main- 
taining ;   so  that   if   that  is    not 
per  se^  or  by  reason  of  the  motive, 
unlawful,  the  offence  of  maintenance 
is  not  committed.     The   question, 
therefore,  on  this  plea,  would  be, 
whether  the  agreement  by  counsel 
for  money  to  be  paid  alter,  upon 
and  dependent  upon,  the  event  of 
the  suit  being  in  favor  of  the  client, 
makes    counsel's  maintaining  the 
suit     "unlawful,"    which     would 
otherwise  be  clearly  lawful.    There 
was  no  evidence  in  this   case  of 
anything  else  to  make  it  unlawful. 
It  by  no  means  indeed  is  a  con- 
clusion of  law,   at  all  events  in 
considering  the  question  of  main- 
tenance,  from    the   fact   that  the 
event  of  the  suit  was  in  favor  of 
the  client,  that  therefore  there  was 
no  legal   wrong  or  injury  to  the 
other  party ;  and  in  law  the  suc- 
cessful party  might  set  up  the  de- 
fence to  an  action  founded  on  a 
contract  for  money  as  the  reward 
of  maintenance,  though  she  could 
hardly    sue    or     indict    for    the 
maintenance  itself.     But  the  very 
mischief  of   maintenance    is   the 
encouragement  of  litigation,  which 
though    legally,    as     far    as    the 
evidence  in  the  suit  goes,  is  pre- 
sumed   to    hare  reached  a    right 
result,  yet,  through  defects  of  evi- 
dence,  death   or  absence  of  wit- 
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wherein  be  had  no  right,  estate,  title  or  interest  (6),  con- 
trary to  law,  &c.  (c). 


nesses,  and  the  like,  the  result  may 
not  be  in  accordance  with  justice 
and  truth.  And  there  was  strong 
reason,  from  the  evidence  of  the 
plaintiff  himself,  to  suspect  that  that 
was  so  in  the  suit  in  question ;  since 
the  success  of  his  client,  it  is  pretty 
clear,  was  the  result  of  the  absence 
of  two  witnesses,  whose  cross-ex- 
amination would  very  likely  have 
been  fatal  to  his  client.  But  though 
this  might  prove  that  the  evil  and 
mischief  of  maintenance  had  in  fact 
arisen  in  this  case  (so  far  as  re- 
gards the  injury  to  the  other  party), 
there  was  no  evidence  that  the 
result  was  owing  to  any  contrivance 
of  his;  so  that  on  that  ground 
there  was  no  evidence  that  his 
maintaining  his  client  was  "  un- 
lawful." And  therefore  the  case 
would  seem  to  have  come  to  this, 
whether  a  bargain  or  understanding 
by  counsel,  pending  a  suit  for  reward 
to  be  paid  by  his  client  in  the  event 
of  the  suit  being  in  favor  of  the 
client,  made  his  maintaining  her 
cause  unlawful.  And  that,  it  will 
be  seen,  was  the  point  on  which 
the  Lord  Chief  Justice  put  the  case, 
and,  as  it  is  conceived,  correctly. 

(a)  This  allegation,  however  ma- 
terial to  the  plea,  as  one  of  mere 
maintenance,  had  little  to  do  with 
the  real  ground  of  defence ;  and  on 
the  other  hand,  the  allegation  that 
there  was  no  reasonable  ground 
for  the  suit  as  regards  the  client's 
claim,  which  of  course  was  not,  as  it 
could  hardly  have  been,  made  on 
her  behalf,  would  seem  from  the 
later  authorities  to  be  material  to 
the  plea  as  one  of  maintenance 

3 


(vide  post);  though,  qu&re,  as  to 
the  more  ancient  cases,  which  seem 
to  show  that  the  offence  and  mis- 
chief of  maintenance  are  the  same, 
whether  the  suit  were  will  or  ill 
founded  in  law. 

(6)  This  again,  however  material 
to  the  plea  as  one  of  mere  main- 
tenance, was,  rather  beside  the  real 
defence,  which  was,  that  the  plain- 
tiff had  an  interest  in  the  land,  in 
this  sense,  that  he  had  an  interest 
in  maintaining  the  client's  title  to 
it ;  for  assuming  this  alleged  agree- 
ment to  have  been  valid,  he  was 
her  creditor;  and,  as  a  creditor, 
had  an  interest  to  insure  his  debtor's 
life,  and  so  had  an  interest  to  main- 
tain his  debtor's  title.  Here  again 
the  question  would  come  to  this 
therefore,  whether  the  original 
agreement  for  reward  to  depend  on 
the  event  or  result,  was  contrary  to 
public  policy :  and  that  question  of 
course  turns  on  whether  it  is  con- 
trary to  public  policy  that  counsel 
in  a  suit  should  have  a  direct  per- 
sonal pecuniary  interest  in  the  event. 
But  the  plea  does  not  allege  that 
the  plaintiff  acted  and  made  the 
agreement  at  countel,  or  that  he  was 
counsel  in  the  suit;  although,  per- 
haps, it  would  be  open  to  raise  the 
question  under  the  allegation  that 
he  unlawfully  maintained  his  client 
the  defendant,  or  that  he  illegally 
agreed ;  the  generality  of  a  plea  it 
no  ground  of  objection  after  verdict, 
if  on  any  fair  construction  of  it  on 
the  facts  found  or  admitted  by  the 
plaintiff  it  raises  a  defence. 

(c)  That  is,  to  public  policy,  by 
reason  of  the  agreement  virtually 
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making  tbe  counsel's  reward  depend 
upon  the  event  of  the  suit  being  in 
favor  of  hia  client  It  matters 
little  whether  the  case  be  regarded 
as  it  arises  on  the  general  issue,  or  on 
special  plea  (ut  supra),  or  whether 
the  plea  be  regarded  as  one  of  main- 
tenance or  champerty.  If  there 
were  no  precedent  agreements  for 
money,  or  no  valid  binding  agree- 
ment, there  could  have  been  no- 
thing of  which  to  state  an  account, 
which  is  always  (see  the  old  forms) 
of  debts  and  demands  already  ex- 
isting, and  this  would  arise  on  the 
general  issue.  If  there  were  (as 
the  plaintiff  stated)  any  such  agree- 
ment, then  it  must  fall  within  the 
mischief  either  of  maintenance  or 
of  champerty,  or  of  something  con- 
trary to  public  policy,  and  worse 
than  either.  The  maintaining  by 
counsel,  as  already  shown,  could  only 
here  have  been  unlawful  by  reason 
of  the  previous  agreement,  as,  per 
ft,  it  is  lawful  (Bro.  Abr.,  Mainte- 
nance; 17  Com.  Dig.,  ibid.  A.). 
That  agreement  might  or  might  not 
amount  to  champerty,  which  is  the 
wont  kind  of  maintenance  (Ibid.), 
and  implies  it,  though  non  2  concerto 
(Bro.  Abr.,  Muyntenance,  19 ;  15 
Hen.  7,  c.  2),  and  as  champerty  is 
maintenance,  a  party  may  raise  the 
defence  of  maintenance  on  facts 
showing  champerty;  (Ibid.  c.  3;  9 
Hen.  6,  c.  64).  But  as  regards 
counsel,  the  essence  of  the  offence 
of  champerty  would  seem  to  be  the 
making  a  reward  depend  upon  the 
result  of  a  suit.  For  tbe  offence  is 
not  committed  merely  by  conveying 
to  counsel  a  portion  of  the  estate, 
unless  it  were  the  estate  to  be  re- 


covered, and  the  gift  were  to  be 
after  recovery  and  in  pursuance  of 
a  previous  bargain  ;  (Bro.  Abr., 
Champertie,  3;  12  Hen.  4,  c.  26); 
and,  on  the  other  hand,  the  offence 
would  seem  to  be  committed,  if 
money,  the  produce  or  proceeds  of 
the  suit,  is  contracted  to  be  received 
as  a  reward  for  service  in  the  suit ; 
(Ibid.  6 ;  15  Hen.  7,  c.  2).  And  as 
the  only  reason  for  delaying  pay- 
ment can  be  that  the  ability  to  pay 
directly  or  indirectly  appears  to  de- 
pend upon  the  result  of  the  suit,  it 
is  obvious  that  a  contract  to  pay 
counsel  money  after  the  result  of  a 
suit,  must,  if  it  ever  could  be  a  con- 
tract at  all,  contain  in  it  the  essence 
and  the  mischief  of  the  offence  of 
champerty,  for  it  would  make  the 
reward  depend  in  effect  upon  the 
result  But  though  there  is  ample 
authority  for  contracts  to  pay  coun- 
sel, and  plenty  of  cases  of  such 
contracts,  there  is  not  a  vestige  of 
authority  for,  nor  a  solitary  instance 
of,  any  contract  to  pay  counsel  for 
their  exertions  in  and  about  a  suit. 
There  are  many  cases  of  deeds 
granting  annuities  pro  consilio  ka- 
bendo  or  pro  consilio  impcnso,  et 
impendendo:  but  " counsel"  was  a 
phrase,  importing  rather  advice  than 
active  assistance  like  that  of  an  ad- 
vocate in  a  suit,  and  it  was  applied 
therefore  to  physicians  as  well  as 
"counsellors;"  (Bro.  Abr.,  Annuity*, 
7;  41  Edw.  3,  c.  6),  and  clearly 
imported  only  advice,  because  it 
was  always  held  that  the  client 
must  attend  the  counsel  to  get  it, 
and  that  the  counsel  was  not  bound 
to  attend,  and  it  was  not  necessary 
to  show  that  he  gave  counsel  if  he 
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nance  was  made  as  alleged,  nor  was  any  account  stated  as        1802. 


were  read  j  to  give  it  when  required, 
(Ibid.  23;  9  Edw.  4,  c.48;  Ibid., 
Condition,  133).  And  though  the 
not  giving  counsel  when  required 
might  forfeit  the  annuity,  (Ibid. 
61),  that  was  by  way  of  condition 
subsequent,  and  the  grant  was 
always  present  and  absolute,  and 
in  no  way  dependent  upon  any 
result,  but  took  immediate  effect. 
So  that,  even  if  they  had  related 
to  suits  at  law,  they  would  be  free 
from  any  taint  of  champerty,  just 
as  much  so  as  the  payment  of  fees 
would  be.  Mo  trace  can  be  found  of 
contracts  to  pay  fees  to  counsel  for 
their  exertions  in  and  about  a  suit 
or  suits.  There  are  many  cases 
in  which  their  retainer  in  suits  is 
alluded  to  (20  Hen.  6,  c.  35);  but 
it  is  clear  that  the  word  retainer 
always  implied  the  pre-payment  of 
the  fee  (Bro.  Abr.  Maintenance, 
34;  6  Edw.  4,  c.  5;  Ibid.  e.  44; 
31  Hen.  6,  c.  9).  It  would  have 
been  clearly  coutrary  to  public  po- 
licy to  allow  counsel  to  sue  for  their 
reward,  because  it  would  lead  surely 
to  champerty  and  something  worse. 
The  mischief  and  offence  of  cham- 
perty lay  only  in  the  encourage- 
ment of  litigation,  although  even 
in  a  legal  sense  just.  Indeed  the 
offence  rather  implied  that  the  liti- 
gation kept  up  was  legally  just,  or 
else  there  could  be  no  mischief  to 
the  party  against  whom  it  was  kept 
up.  And  at  all  events  it  did  not 
imply  that  the  litigation  was  kept 
up  by  had  or  unfair  practices. 
But  to  have  allowed  counsel  to 
bargain  for  reward  to  be  paid  or 
rendered  after  the  result,  and  there- 
fore to  make  their  reward  depend 
on  the  result,   would  have  been 


to  give  them  a  direct  interest  in 
the  result,  and  thus  tend  to  in- 
duce them  to  act  contrary  to  their 
duty  to  public  justice.  This  mis- 
chief would  be  all  the  greater,  be- 
cause in  ancient  times  the  counsel 
had  in  effect  the  whole  conduct  of 
the  suit,  (since  Serjeants  are  a  far 
more  ancient  order  than  attornies, 
and  originally  pleadings  were  oral), 
and  to  this  day  have  the  chief  con- 
duct of  it,  and  the  sole  conduct  of 
it  in  court ;  in  all  stages  of  it,  at- 
tornies acting  by  their  advice,  and 
under  their  authority.  Hence  our 
greatest  judges,  in  every  age,  have 
laid  it  down,  that  counsel  are  a  kind 
of  ministers  of  justice  and  right 
(Holt,  C.  J.,  6  Mod.  137) ;  i.  e. 
to  this  extent,  that  they  are  open 
to  censure  if  they  act  wilfully 
against  truth  and  justice  (Ibid.). 
There  is  the  well-known  instance 
in  Saunders,  where  that  learned 
counsel  was  severely  rebuked  for 
artifice;  and  there  was  a  similar 
case  before  Lord  Mansfield.  Thus 
it  was  on  principles  of  public  policy, 
far  wider  than  the  mere  scope  of 
the  offence  of  champerty,  that  it 
was  always  held  that  counsel  could 
not  sue  for  their  fees  as  such; 
Charley  v.  Boycott,  4  T.  R.  317. 
And  this  principle  would  apply  i 
multo  fortiori  to  any  exertions  of 
theirs  not  as  counsel,  in  the  course 
of,  and  in  aid  of,  a  suit.  For  the 
motive  and  interest  being  the  same, 
the  mischief  would  be  all  the  greater, 
in  that  their  agency  would  be  more 
secret  and  latent,  and  beyond  the 
sight  and  cognisance  of  the  Court. 
Thus,  for  example,  it  might  lead 
counsel,  in  their  anxiety  to  obtain 
a  verdict  in  which  thev  had  a  direct 
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pecuniary  interest,  to  resort  to  such 
means  of  influencing  a  jury — by 
the  publication  of  pamphlets  or  the 
like — as  might,  even  in  the  party 
himself,  be  an  offence  against  jus- 
tice and  an  indictable  misdemeanor; 
Rex  v.  Joliffe,  4  T.  R.  285 ;  and 
would  of  course  in  counsel  be  an 
offence  all  the  graver,  on  account 
of   his    peculiar    duty   to  justice. 
Thus  it  has  been  laid  down  in  our 
own  times,  by  the  most  eminent 
judges,  "  that  as  it  is  of  importance 
to  the  public  that  counsel   should 
act  with  integrity  and  independ- 
ence, therefore  it  is  that  they  can 
maintain  no  action  for  their  fees,  in 
order  that  their  emoluments  may  not 
depend  on  the  result  of  the  cause; 
Morris  v.  Hunt,  1  Chitty's  Rep. 
544.      As  already  observed,  this 
principle  applies  a  multo fortiori  to 
services  by  counsel  in  and  about 
and  in  aid  of  a  suit,  though  not 
strictly  or  properly  within  his  pro- 
vince as  such ;  and  this  for  many 
jreasons.      He  cannot  properly  do 
anything  in  and  about  and  in  aid 
of  a  suit  save  as  counsel,  and  it 
does  not  lie  in  his  mouth  to  say 
that  he  has  done  so.    If  he  could,  he 
would  only  fall   more  surely  into 
the  offence  of  maintenance  or  cham- 
perty;   for   there    would  (in    the 
case  supposed)  be  a  pecuniary  mo- 
tive for  his  aid;    and  that,  in  a 
stranger,   would    amount    to   that 
offence ;    the  privilege  of  counsel, 
of  course,  not  attaching  to  anything 
beyond  his  province  or  duty  as  such. 
Jtfor  could  it  be  competent  to  coun- 
sel at  bis  pleasure  to  denude  him- 
self of  his  character  of  counsel  in 
a  suit.     If  he  could  do  so  for  one 
purpose  he  might  for  others;  and 


what  would  become  of  the  teal  of 
secresy,  and  obligation  of  confi- 
dence? In  anything  he  might  as- 
sume to  do  in  a  suit,  not  as  counsel, 
he  would  act  with  all  the  know- 
ledge acquired  as  counsel ;  with  all 
the  skill  of  counsel ;  with  the  mo- 
tive acting  upon  him  in  hit  cha- 
racter of  counsel ;  in  pursuance  of 
one  entire  purpose  and  object ;  all 
with  the  same  intent,  and  all  there- 
fore within  the  same  mischief. 

Although,  therefore,  it  has  been 
held,  that  counsel  may  sue  on  con- 
tracts for  reward  in  respect  of  ser- 
vices not  as  counsel,  nor  in  aid  of  a 
suit  (Egan  v.  The  Guardians  of 
the  Kensington  Union,  3  Q.  B.  Rep. 
935),  it  has  never  been  so  held  of 
services  in  aid  of  a  suit  On  the 
contrary,  the  opposite  principle  has 
been  recognized  in  the  cases  where 
it  was  held  that  counsel  in  a  suit,  in 
which  he  has  acted  as  such,  cannot 
be  called  as  a  witness  ;  Dunn  v. 
Packwood,  11  Jur.  242;  Stone  v. 
Byron,  ibid.  44;  16  L.  J.,  Q.  B.  32. 
And  of  course  there  is  an  additional 
objection  where  the  services  are  such 
as  are  properly  within  the  province 
of  an  attorney ;  Doe  d.  Bennett  v. 
Hall,  15  Q.  B.  171.  These  prin- 
ciples were  all  recognized  in  the 
case  of  Stein  fen  v.  Lord  Chelmsford, 
5  H.  &  N.  890,  so  closely  con- 
nected with  the  present  {vide  Vol.  I., 
p.  61 9) ;  and  it  is  conceived  that  the 
practical  result  is,  that  counsel  can 
maintain  no  action  for  services  in 
and  about  and  in  aid  of  a  suit  at 
law  or  equity.  If  so,  this  of  course 
would  be  a  defence  on  the  general 
issue.     See  per  L.  C.  J.,  post. 

(a)  The  cases  have  come  to  this, 
that  an  admission  of  a  certain  sum 
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Kennedy,  the  plaintiff,  appeared  in  person. 

Macaulay  and  Field  for  the  defendants. 

Kennedy  having  opened  the  pleadings,  and  being  about 
to  state  his  case, 

Cockburn,  C.  J.,  said  he  presumed  the  learned  gentle- 
man claimed  to  address  the  jury  on  his  own  behalf,  with- 
out prejudice  to  his  right  afterwards  to  give  evidence  (a). 
No  doubt  there  was  authority  for  such  a  course  (b). 
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being  due  in  respect  of  a  demand 
for  which  an  action  would  lie  is 
evidence  sufficient  to  support  an 
account  stated;  Porter  v.  Cooper, 
1  C,  M.  &  R.  395 ;  but  not  further. 
In  Cocking  v.  Ward,  I  C.  B.  838, 
tbe  demand  was  one  for  which  an 
action  (apart  from  illegality)  would 
lie.  In  Lemere  v.  Elliott,  6  H.  & 
N.  656,  it  was  held,  that  an  ad- 
mission of  money  due  on  what 
would  not  support  an  action,  is  not 
sufficient  to  sustain  this  form  of 
action.  This  is  quite  apart  from 
the  question  of  illegality,  whether 
on  the  ground  of  maintenance, 
champerty,  or  anything  contrary  to 
public  policy.  As  to  which,  vide 
Earley.  Hopwood,9C.  B ,  N.S.566. 
That  if  the  agreement  for  the  main- 
tenance here,  was  not  contrary  to 
public  policy,  there  was  no  main- 
tenance (as  clearly  there  was  rea- 
sonable cause  for  the  client's  claim), 
vide  Pechell  v.  Watson,  8  M.  & 
W.  691 ;  Flight  v.  Leman,  4  Q.  B. 
883.  That  even  a  statutable  dis- 
ability of  suing  on  the  original 
debt,  as  in  the  case  of  an  attorney, 
the  non-delivery  of  his  bill  operates 
to  preclude  recovery  on  the  account 
stated,  see  Bockett  v  Barlow,  9 
Q.  B.  Rep.  847.     And  of  course  if 


the  original  claim  would  be  con- 
trary to  public  policy,  if  founded  on 
an  alleged  express  promise,  as  here, 
to  pay  20,000/.  after  the  result  of 
the  suit,  that  would  equally  be  an 
answer  to  any  supposed  implied 
promise  to  pay  after  the  result; 
Jones  v.  Orchard,  16  C.  B.  614. 

(a)  It  had  always  been  held  that 
a  counsel  who  had  acted  as  such, 
and  addressed  the  jury,  could  not 
be  sworn  as  a  witness;  Dunn  v. 
Packwood,  11  Jur.  242  ;  Stones  v. 
Byron,  Ibid.  44 ;  16  L.  J.,  Q.  B. 
32.  But  when  the  act  passed 
enabling  parties  to  a  suit  to  be  ex- 
amined, the  above  principle  was 
abandoned.     Vide  infra. 

(6)  The  2nd  section  of  the  Act 
to  amend  the  Law  of  Evidence, 
14  &  15  Vict  c.  99,  does  not 
abridge  the  former  right  of  a  party 
to  a  suit  to  act  as  his  own  advocate ; 
and  a  Judge  at  Nisi  Prius  has  no 
authority  to  prevent  a  party  to  a 
suit  addressing  the  jury  as  his  own 
advocate,  and  afterwards  giving 
evidence  as  a  witness  in  support  of 
his  own  case  ;  but  such  a  course  of 
proceeding  is  most  objectionable; 
Cobbett  v.  Hudson,  22  L.  J.,  Q.  B. 
1 1  ;  1  E.  &  B.  11.  If  the  matter 
were  res  integra,  perhaps  a  con- 
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Kennedy  thereupon  addressed  the  jury  and  afterwards 
was  sworn  and  gave  evidence,  and  at  the  close  of  the  case 
replied. 

The  plaintiff  was  a  barrister.  The  alleged  account  had 
been  stated  with  Mrs.  Swinfen  before  her  marriage  with 
Mr.  Broun. 

In  1855,  Mrs.  Swinfen  was  in  possession  of  the  Swinfen 
estate  (where  she  bad  resided  for  some  years)  as  devisee 
under  the  will  of  her  late  husband's  father.  A  suit  had 
been  instituted  against  her  by  the  heir  at  law  to  recover 
the  estate,  and  an  issue  devisavit  vel  non  had  been  directed 
by  the  Court  of  Chancery  to  try  the  validity  of  the  decree, 
which  the  heir  impeached  on  the  ground  of  undue  influ- 
ence on  her  part  over  the  testator.  By  the  form  of  this 
issue  Mrs.  Swinfen  was  made  plaintiff,  but  in  reality,  as 
she  was  in  possession,  the  heir  was  claimant  or  demand- 
ant, and  she  was  tenant.  In  March,  1866,  the  issue  came 
on  for  trial,  and,  chiefly  from  dread  of  the  evidence  of  two 
of  her  own  witnesses,  Mrs.  Lishman  and  Mrs.  Charles 
Swinfen,  her  counsel  compromised  her  claim  for  an  annuity. 

The  plaintiff  was  soon  afterwards  introduced  to  Mrs. 
Swinfen.  She  was  still  in  possession  of  the  estate,  and  she 
had  always  continued  to  be  so.  She  told  him  of  the  com- 
promise which  her  counsel  had  entered  into,  and  she  con- 
sulted him  about  it.  He  disapproved  of  it,  and  ultimately, 
by  his  advice,  she  determined  to  resist  it  According  to 
the  plaintiff's  evidence  she  told  him  that  she  desired  that 
he  should  conduct  her  case,  and  he  conferred  with  her 
attorney  about  it,  the  plaintiff  stipulating  that  he  should 


trary  opinion  might  be  strongly 
supported.  There  are  many  cases 
(not  cited  in  the  above)  which 
establish  that  an  affirmative  and 
merely  enabling  enactment  does 
not  get  rid  of  a  previous  enactment, 
still  less  of  a  positive  rule  of  law, 
least  of  all  one  founded  on  public 


policy,  not  inconsistent  with  it 
There  would  be  nothing  incon- 
sistent in  the  two  provisions :  one 
that  parties  might  give  evidence  in 
their  own  behalf,  the  other  that 
they  might  act  as  counsel;  but  that 
if  they  did,  they  could  not  give 
evidence. 
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have  the  control  of  the  entire  case  both  at  law  and  in 
equity  (a).  He,  however,  conferred  with  her  attorney,  who 
was  engaged  in  the  suits,  and  who  did  the  usual  business 
of  an  attorney,  and  the  plaintiff  received  briefs  from  him  in 
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(a)  There  would,  it  is  conceived, 
be  nothing  in  this  going  beyond 
the  province  or  duty  of  counsel; 
on  the  contrary,  it  is  beliered  that 
in  ancient  times  the  control  exer- 
cised by  counsel  in  the  course  and 
conduct  of  a  case  was  far  greater 
than  it  is  now ;  for  which  reason  it 
was  deemed  so  essential  that  their 
reward  should  not  depend  on  the 
result,  vide  ante,  p.  804. 

In  ancient  times,  as  already 
mentioned,  "deeds  granting  an- 
nuities to  counsel  pro  consilio  were 
very  common;  and  although  no 
doubt,  in  some  cases,  these  deeds 
were  to  ait  omits,  who  were  often 
called  '  counsel'  learned  in  the  law" 
(see  cases  cited,  Chclmtjord  v, 
Swinfen,  29  L.  J.,  Ex.  388,  in 
notis),  yet,  on  the  other  hand,  it  is 
clear  from  the  context  of  the  cases 
and  from  contemporary  works- 
such  as  the  Paston  Letters — that 
such  deeds  were  often  to  Serjeants 
or  barristers,  and  equally  clear  that 
the  "counsel"  might  be  required 
by  the  client  in  or  about  a  suit, 
and  that  the  counsel  was  given 
direct  to  the  client,  without  the  in' 
tervention  qf  an  attorney.  This  is 
clear  from  all  the  cases,  and  the 
contemporary  writers,  from  Chaucer 
down  to  the  time  of  the  Lord 
Keeper  North;  and  of  course  it 
would  follow  that  the  attorney 
would  be, — as  he  ought  to  be,  as  the 
mandatory  of  the  client,  who  acted 
under  the  advice  of  counsel, — con- 
trolled by  counsel  in  the  course  and 


conduct  of  the  suit,  instead  of  coun- 
sel being  the  mandatories  of  the 
attornies,as  appears  to  have  been 
considered  by  those  who  approved 
of  the  action  of  Swinfen  v.  Lord 
Chelmsford,  vide  supra,  and  5  H. 
&  N.  896.  In  that  case,  however, 
the  original  and  correct  doctrine 
was  revived  and  broadly  laid  down, 
per  Pollock,  C.  B.  And  in  Doe 
d.  Bennett  v.  Hale,  15  Q.  B.  Rep. 
171,  it  was  laid  down  that  there 
was  no  rule  of  law  even  against  a 
party  in  a  civil  suit  having  the 
assistance  of  counsel  instructed  by 
himself,  instead  of  by  an  attorney,  as 
is  constantly  the  practice  in  cri- 
minal cases,  although  the  Court 
thought  it  not,  as  a  general  prac- 
tice, satisfactory,  and  no  doubt 
it  is  not.  But  that  is  a  very  dif- 
ferent thing  from  the  client  having 
the  advantage  of  the  direct  advice 
of  the  counsel  as  to  the  conduct  of 
a  suit  in  or  out  of  Court,  the  coun- 
sel not  of  course  taking  any  step 
or  doing  any  business  usually  done 
by  attornies.  It  did  not  appear  that 
the  plaintiff  in  the  present  case  had 
done  so ;  on  the  contrary,  the  attor- 
ney did  all  the  usual  business  as  such. 
And  (except,  perhaps,  in  seeing 
some  of  the  witnesses)  it  did  not 
appear  that  the  plaintiff  had  done 
anything  at  all  out  of  the  proper 
province  of  counsel,  as  illustrated 
by  the  case  above  referred  to,  and 
anything  which  be  would  not  have 
been  bound  to  do  under  a  grant  of 
an  annuity  pro  consilio* 
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the  usual  way.  About  September,  1856,  he  said  he  had  a 
conversation  with  her  respecting  his  remuneration,  which, 
as  he  represented,  was  to  this  effect,  "  that  she  could  not 
remunerate  him  now,  but  would  amply  hereafter,"  and  that 
he  said  the  must  wait. 

In  December,  1856,  the  case  came  on  in  the  Common 
Pleas,  and  the  plaintiff  conducted  it  for  Mrs.  Swinfen.  He 
received  fees  in  the  usual  way.  The  Court  were  divided, 
and  did  not  enforce  the  compromise. 

After  this  there  were  proceedings  in  Chancery  to  set 
aside  the  compromise.  These  also  he  conducted  on  her 
part  with  success.  In  April,  1856,  the  Court  set  aside  the 
compromise,  and  ordered  a  second  trial  of  the  issue  as  to 
the  validity  of  the  devise.  Pending  these  proceedings,  the 
plaintiff  said,  he,  at  her  request,  made  the  acquaintance  of 
Mr.  and  Mrs.  C.  Swinfen,  the  former  of  whom  was  one  of 
the  witnesses  to  the  will,  his  wife  being  the  witness,  a 
statement  by  whom  to  the  attorney  having  beeu  the  main 
reason  of  the  compromise  which  had  been  entered  into. 
Both  of  them  she  deemed  doubtful  or  dangerous  witnesses, 
and  on  this  account  desired  that  be  should  become  ac- 
quainted with  them.  He  desired  to  know  a  certain  state- 
ment she  was  said  to  have  made  to  the  attorney  on  the 
subject,  and  was  informed  of  it.  He  saw  Mrs.  Charles 
Swinfen  and  learned  certain  statements  of  hers  as  to  the 
matter  (a).  These  he  deemed  very  unfavorable  to  her 
cause,  and  he  represented  that  he  had  advised  her  to  accept 
an  offer  on  the  part  of  the  heir  of  an  estate  for  her  life. 
Mrs.  Swinfen,  however,  had  desired  him  to  press  Mrs. 
Charles  Swinfen  to  come  forward  at  the  second  trial  as  a 
witness  for  the  will,  and  to  urge  upon  her,  in  order  to  in- 
duce her  to  do  so,  that  she  would  otherwise  be  involved  in 


(a)  Vide  ante.  There  is  no  au- 
thority to  show  that  this  was  within 
the  province  or  duty  of  counsel, 
while  it  clearly  is  within  the  pro- 
vince and  duty  of  the  attorney  in 


a  case ;  vide  Hatch  v.  Lewis,  ante, 
p.  467.  And  be  it  observed,  that 
the  attorney  did  know  it,  and  of 
course  would  have  communicated 
it  to  counsel. 
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a  charge  of  conspiracy.  The  plaintiff  declared  that  he  had 
not  done  so ;  and  hereupon 

Cockburn,  C.  J.,  observed : — You  were  asked  to  do 
what  as  a  member  of  the  bar  you  could  not  properly  do  (a). 

The  plaintiff  said  he  had  met  her  as  an  acquaintance  at 
Mrs.  Swinfeu's.  And  so  as  to  the  other  witnesses  he  saw. 
After  the  now  plaintiff  had  seen  and  conversed  with 
Mrs.  Charles  Swinfen  she  was  placed  in  confinement  as 
a  lunatic.  It  did  not  appear  who  was  the  promoter  of 
this  proceeding.  The  result,  however,  was,  that  an  order 
was  obtained  to  read  her  evidence  at  the  trial.  A  similar 
order  was  also  obtained  as  to  Mrs.  Lishman  (whose  cross- 
examination  had  on  the  first  trial  proved  so  dangerous)  on 
the  ground  of  illness.  The  now  plaintiff  said  he  told  Mrs. 
Swinfen  that  her  prospects  were  much  improved  by  this. 
And  he  saw  Mr.  Charles  Swinfen  on  the  eve  of  the  second 
trial,  and  also  saw  Dr.  Rowley,  and  spoke  with  him  respect- 
ing his  evidence  as  to  the  state  of  the  testator's  mind. 

The  plaintiff  stated  that  at  this  time  Mrs.  Swinfen  was 
constantly  talking  of  the  suit  as  one  in  which  they  were 
both  interested,  and  in  which  success  would  be  to  his  ad- 
vantage as  well  as  hers.  Expressions,  such  as  "  We  will 
stand  or  fall  together/9  and  the  like,  were  used  (b).  She 
said,  in  alluding  to  his  loss  of  time  and  business,  that  she 
"  would  make  it  up  to  him(c) ;"  and,  as  he  himself  stated,  if 
she  had  failed  she  would  not  have  had  the  means  of  do- 
ing so  (c). 

Before  the  second  trial  the  plaintiff  prepared  and  had 
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(a)  So  far  as  this  might  be  relied 
on  to  sustain  the  second  plea,  the 
plaintiff's  claim  did  not  rest  at  all 
upon  it ;  but  it  might,  also,  be  ma- 
terial as  bearing  on  the  question  of 
public  policy.  Vide  per  L.  C.  J., 
pott,  p.  816. 

(6)  So  that,  it  is  clear,  he  had  a 
direct  interest  in  the  result,  and  this 


pervaded  the  whole  of  his  services 
in  the  suit. 

(c)  The  plaintiff  stated  that  he 
bad  changed  his  residence,  given 
up  local  business,  and  incurred  ex- 
penses, &c,  but  these  were  acces- 
sories, or  incidents,  which  would 
follow  the  law  as  to  the  principal. 


Kennedy 

9, 

Broun 
et  Uxor. 


813 


CASES  ON  THE 


1862. 


printed  a  report  or  statement  of  the  case,  which  she  had 
circulated  in  the  county  (a). 

In  June,  1868,  the  second  trial  of  the  issue  came  on  at 
Stafford,  and  neither  Mrs.  Lishman  nor  Mrs.  Charles 
Swinfen,  the  two  perilous  witnesses  for  the  devisee,  being 
called,  she  obtained  a  verdict  (6). 

There  was  an  application  in  Chancery  against  it,  on 
which  the  plaintiff  conducted  her  case,  and  the  verdict  was 
confirmed. 

In  February,  1858,  after  the  suit  was  thus  settled,  in 
consequence  of  a  letter  from  Mrs.  Swinfen's  attorney  (upon 
the  occasion  of  the  taxation  of  costs)  about  fees,  the 
plaintiff  wrote  that  he  had  undertaken  the  case  without 
fees,  out  of  friendship,  but  that  as  be  knew  if  he  did  not 
receive  fees  the  other  side  would  not  have  to  pay  them,  he 
would  accept  fees. 

He  accordingly  received  above  7002.  for  fees,  such  as 
toould  be  allowed  as  between  party  and  party. 


(a)  This  was  of  course  to  influ- 
ence the  minds  of  the  jurors,  and 
doubtless  it  had  that  effect.  For  a 
party  to  take  such  a  course  with 
such  an  object,  may  be  an  indictable 
misdemeanor,  ( Rexv.Joliffc,4T,  R. 
285,)  and  it  could  hardly  be  a  legal 
claim  for  professional  reward  as 
counsel,  if  done  with  that  intent. 
And  though  there  was  no  evidence 
that  it  was,  yet  as  the  counsel's  re- 
ward was  to  depend  on  the  result, 
he  had  an  interest  in  influencing 
the  jury,  which  brought  this  also 
within  the  rule  of  public  policy. 

(b)  So  that,  as  already  observed, 
assuming  that  there  was  main- 
tenance, i.  e.  an  unlawful  main- 
taining the  client,  the  mischief  of 
maintenance,  so  far  as  the  opposite 
party  was  concerned,  had  arisen. 
But  for  the  second  trial,  at  which 


the  two  witnesses  whose  cross-ex- 
amination might  have  decided  the 
ease  in  his  favor  (vide  the  report 
of  the  case,  VoL  I.  p.  584),  he 
would  have  retained  the  estate.  It 
is  to  be  taken  that  the  verdict  was 
right,  on  the  evidence  as  it  appeared ; 
but  on  the  other  hand,  bad  it  not 
been  for  the  maintenance,  it  is  pos- 
sible that  not  only  he  would  have  re- 
tained the  estate  but  retained  it  ia 
accordance  with  justice  and  truth  ; 
and  of  course  a  verdict  in  his  favor 
on  the  whole  of  the  facta  would  have 
been  i  tnulto  fortiori,  legally  just 
and  right.  This  therefore  made  it 
a  matter  of  graver  consideration, 
whether  an  agreement  could  be 
legal  which  gave  counsel  a  direct 
interest  in  maintaining  the  litigation 
against  him. 
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The  plaintiff  stated  that  several  times  before  the  second 
trial  Mrs.  Swinfen  had  spoken  to  him  of  his  reward  in  case 
he  should  obtain  the  verdict,  and  that  on  one  occasion  she 
said,  "  It  will  be  20,000/.  in  your  pocket/'  upon  which  he 
had  suggested  the  grant  of  an  annuity  (a).  After  the  ver- 
dict (he  stated)  she  said  to  him,  "  Well,  you  have  won 
your  20,000/."  In  January,  1859,  she  said,  "  Your  20,000/. 
are  safe  now"  (6). 

In  March,  1859,  as  he  stated,  occurred  the  conversation 
he  relied  on  as  evidence  of  the  account  stated,  viz.,  he  said 
to  her,  "  You  have  several  times  mentioned  20,000/. ;  do 
you  consider  yourself  as  owing  me  that  amount?"  She 
answered,  "  Certainly,  but  that  he  could  not  have  it  at  pre- 
sent;" on  which  be  pressed  for  security,  and  ultimately  a 
deed  was  agreed  to. 

In  May,  1 859,  this  deed  was  executed,  reciting  that  the 
plaintiff  had  rendered  her  services  for  which  she  desired  to 
remunerate  him,  and  charging  the  estate  with  20,000/.  (c). 

In  November,  1861,  Mrs.  Broun  repudiated  this  deed 
as  obtained  unfairly,  and  proceedings  were  pending  in 
Chancery  as  to  its  validity  (</)• 

Although,  as  will  be  seen,  she  was  called  as  a  witness 
and  denied  any  agreement,  before  the  deed,  as  to  the 
amount  of  remuneration,  or  any  mention  of  any  particular 
sum  prior  to  the  deed,  yet,  as  the  jury  found  in  favor  of 
the  plaintiff,  it  must  be  taken  that  the  facts  were  as  he 
stated  them,  and  therefore  the  above  statement  of  the  effect 
of  the  evidence  (so  far  as  it  appears  legally  relevant)  has 
been  stated  according  to  his  own  version  of  the  facts. 


1863. 


(a)  All  through,  it  will  be  seen, 
that  the  understanding  was  that 
the  reward  should  be  after  the  re- 
sult of  the  suit,  and  provided  it  were 
in  favor  of  the  client  As  to  the 
effect  of  this,  the  vital  fact  in  the 
case,  vide  ante,  p.  804,  in  notit. 

(b)  Vide  supra  (a). 

(c)  That   this  deed,  if  valid, 


would  not  have  been  a  merger ;  see 
Yates  v.  Alton,  4  Q.  B.  Rep.  182. 
That  if  there  had  riot  been  any 
previous  account  stated  the  deed 
could  not  support  one ;  see  Middle- 
ditch  v.  Ellis,  2  Exch.  623. 

(</)  Therefore,  of  course,  it  was 
not  pleaded  as  a  defence  in  this 
action. 
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Both  the  parties,  however,  agreed  in  this,  thai  whatever 
might  be  the  reward  it  was  to  be  after  the  result  of  the 
suit  (a). 

At  the  close  of  the  plaintiff's  evidence, 

Macaulay,  for  the  defendant,  proposed  that  he  should 
not  go  to  the  jury  on  the  plea  of  maintenance  (ft),  bat 
that  it  should  be  reserved  for  the  Court  upon  the  facts,  and 
he  submitted  that  there  was  no  case  for  the  jury,  as  there 
was  no  evidence  of  any  debt  of  which  an  account  could  be 
stated  (c). 

Cockburh,  C.  J. — There  is  evidence  for  the  jury  of  an 
actual  accounting.  Whether  the  substratum  of  the  account 
was  a  debt,  and  can  be  maintained,  is  another  question, 
and  a  question  of  law.  I  shall  direct  the  jury,  that,  as  far 
as  the  fees  for  counsel  are  concerned,  there  was  no  suffi- 
cient consideration.  I  have  a  very  strong  opinion  that  the 
fees  of  counsel  constitute  only  an  honorarium,  and  cannot 
be  recovered  at  law  (J).  There  may  be  cases  in  which 
counsel  could  sue  on  contracts  for  their  services  (e),  but 
this  is  not  one  of  them.  Under  any  circumstances  (/)  the 
point  must  be  reserved ;  the  only  question  for  the  jury  is, 
whether  the  account  was  actually  stated  as  alleged. 

The  defendant  was  called  and  denied  it. 

Cockburn,  C.  J.  (to  the  jury.) — This  is  a  claim  for 
20,000/.  on  an  account  stated,  and  it  is  your  duty  to  inquire 
whether  in  point  of  fact  there  was  an  account  so  stated. 

(a)  And  it  should  seem  to  follow 
from  his  evidence  that  it  was  to 
depend  on  the  result ;  and  be  only 
received  in  case  the  result  was  in 

favor  of  his  client. 

(b)  Vide  ante,  p.  802. 

(c)  Seethe  old  form  of  the  count, 


and  cases  thereon,  cited  in  Finlason's 
Leading  Caset  on  Pleading  (1847), 
p.  1. 

(d)  Vide  ante j  p.  805,  it  infra. 

(e)  As  in  Egan  v.    The  Guar- 
d'mnt  of  the    Kensington    Union, 


3  Q.  B.  Rep.  935,  to  in  Hoggins 
v.  Gordon,  ibid.,  466,  where  counsel 
sued  for  fees  as  arbitrator.  No 
case  can  be  cited  in  which  counsel 
have  sued  for  fees  as  such,  i.  e.  in 
the  course  or  conduct  of  a  suit,  or 
for  service  in  aid  of  a  suit. 

{/)  There  being  special  pleas  uot 
withdrawn,  though  withdrawn  from 
the  jury ;  vide  PawU  r.  Goding} 
ante,  p.  585.  Et  vide  Tallis  v. 
Tallis,  1E.&B.  391. 
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There  is  no  claim  for  the  services  originally  rendered.    The        1862. 
plaintiff's  case  is,  that  at  the  lady's  request  he  undertook      w^ 
her  case;  that  from  the  commencement  they  were  both  «. 

aware  of  the  risk  ;  that  he  knew  she  had  not  the  means  of  et  Uxor. 
remunerating  him  (a)  unless  she  succeeded ;  that  she  was 
willing,  after  she  had  succeeded,  to  make  him  a  liberal 
remuneration ;  that  before  the  cause  was  finally  won  she 
stated  the  amount,  and  that  afterwards  she  acknowledged 
the  debt  (J). 

All  this  is  denied  by  the  defendant,  who,  in  particular, 
denies  that  she  ever  promised  any  amount.  That  is  for 
you  to  determine. 

In  this  case  you  cannot  take  into  consideration  the 
services  originally  rendered.  The  claim  is  based  on  no 
such  ground.  The  only  claim  is  on  the  ground  of  an 
account  stated.  To  prove  that,  it  must  be  shown  that 
the  account  has  been  admitted  by  the  defendant. 

Whether  your  verdict,  if  for  the  plaintiff,  can  be  upheld, 
is  another  question — a  question  of  law,  which  is  reserved 
for  the  Court,  but  on  which  I  have  a  strong  opinion, 
adverse  to  the  plaintiff. 

Whatever  he  did  as  attorney  of  course  falls  to  the 
ground. 

Whatever  he  did  as  counsel,  I  am  bound  to  tell  you 
cannot  be  the  ground  of  an  action  at  law.  And  this  ap- 
plies to  all  that  was  done  in  the  character  of  counsel,  how- 
ever much  it  may  have  been  in  breach  of  professional 
etiquette. 

It  has  always  been  the  rule  of  law  that  a  barrister  can- 
not bring  an  action  to  recover  his  fees  (c).     Emphatically 

(a)    Fide  ante,  p.  810.  the  question  as  to  illegality  would 

(6)  Which  would  be  evidence  of  not  arise.     But  as  the  question  on 

an  account  stated,  and  only  evi-  the  general  issue  really  involved 

dence ;   Finlason's  Leading  Cates  the  question  as  to  whether  the  ori- 

on  Pleading,  p.  1.  ginal  agreement  was  contrary  to 

(f)  Tliis  was,  in  substance,  an  public  policy,  and  that  was  a  ques- 

opinion  that,  on  the  general  iisue  the  tion  of  law  for  the  Court  upon  the 

verdict,  ultimately,  should  be  for  the  facts,  when  found  ( Tall'u  v.  Tallti, 

defendant;  in  which  case,  of  course,  1  E.  &  B.  391),  and,  if  the  jury 
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I  say  may  it  e?er  be  so !  And  if  we  wanted  an  illustration 
of  tbe  dreadful  results  wbicb  would  follow  the  removal  of 
that  rule — fencing  the  honorable  duties  of  tbe  profession 
against  temptations  to  dishonor — by  preventing  his  reward 
from  depending  on  the  result  of  the  suit,  it  would  be 
impossible  to  find  a  more  convincing  one  than  we  have 
seen  to-day. 

Verdict  for  the  plaintiff  for  20,000*.  (a). 


bad  found  for  the  defendant,  the 
question  of  law  could  not  have 
arisen ;  and,  further,  at  the  Judge 
could  not  direct  a  verdict  on  the 
special  pleat  (ut  tupra),  probably 
the  jury  took  tbe  direction  to  mean 
that  they  were  to  determine  whether 
there  had  been  an  accounting  or 
admission  of  the  demand  in  point 
of  fact,  tbe  question  as  to  whether 
there  was  any  demand  of  which  an 
account  could  be  stated  being  re- 
served as  one  of  law,  because  de- 
pending on  a  question  of  public 
policy,  which,  as  tbe  above  case 
shows,  is  always  for  the  Court 

(a)  Macaulay  got  a  rule  in  Easter 
Term,  but  not,  of  course,  for  misdi- 
rection on  the  main  question. 

That  the  control  of  tbe  conduct 
of  counsel,  in  the  conduct  of  suits, 
is  a  matter  of  public  policy  (quite 
apart  from  any  question,  either  of 
maintenance  or  champerty),  seems 
clear,  because  all  that  relates  to 
the  administration  of  justice  is  so. 
"The  institution  of  the  Bar  is 
principally  to  auitt  the  Court  in 
dispensing  justice"  (per  Alderson, 
B.,  Moscutti  v.  Lawson,  1  Moo.  & 
Rob.  455) ;  and  so  learned  Judges 
have  always  upheld,  and  constantly 
act  upon  the  principle  that  the  Bar 
are  bound  to  keep  themselves  inde- 
pendent, in  order  the  better  to  be 
able  to  assist  in  the  administration 


of  justice.  Hence  it  is  that  all 
their  powers  and  privileges  arise. 
With  a  view  to  the  administration 
of  justice,  counsel  are  privileged; 
Flint  v.  Pike,  4  B.  ft  C.  480; 
Hodgson  v.  Scarlett,  1  B.  &  AW. 
238.  Hence  it  is,  also,  they  are 
not  allowed  to  sue  for  their  fees 
(Morris  v.  Hunt,  1  Chit  Rep.  564), 
"  in  order  that  no  temptation  may 
induce  them  to  endeavour  to  get  a 
verdict  which,  in  their  consciences, 
they  think  they  are  not  entitled  to." 
"  It  is  for  the  purpose  of  promoting 
the  honour  and  integrity  of  the  Bar, 
that  it  is  expected  that  their  fees 
should  be  paid,  and  that  their  com- 
pensation shall  be  equally  the  asms 
whether  the  event  be  successful  or 
unsuccessful."  "There  is  nothing 
which  has  so  great  a  tendency  to 
secure  the  due  administration  of 
justice,  6/c"  This,  being  tbe  prin- 
ciple, was  upheld  in  Swinfen  v.  Lord 
Chelmsford  (cited  supra),  and  is  the 
principle  on  which  the  Lord  Chief 
Justice  might  have  directed  a  ver- 
dict for  the  defendant  in  tbe  present 
case  on  the  general  issue,  had  that 
stood  alone.  That  he  could  not  do 
so,  there  being  special  pleas  on 
which  the  plaintiff  had  a  right  to 
insist  on  a  verdict,  vide  Brett  v. 
Philips,  Vol.  I.  p.  398 ;  Paule  v. 
Goding,  ante,  p.  585. 
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EDWARDS  t;.  BOND.  w 

— .  Spring  Jtiitet. 

JJ  1RST  count,  for  entering  certain  closes  of  the  plaintiff,  The  tenant  of  a 
called  "  Gravel  Pit  Field,"  «  Grass  Land,"  and  "  Eight-  ^m  piS 
acre  Field,"  and  expelling  him  therefrom.  Sto^tS* 

Second  count,  for  entering  dwelling-house  of  the  plain*  agreed  to  let 
tiff,  called   "  Stafford  Farm,"   and  expelling  him  there-  aeasion  of  the 

4Y>nm  ^um  to  culti- 

from"  vate  them,  and 

Third  count.  That  one  Smith,  being  tenant  of  the  farm  having  previ- 

ouslyletthe 

called  "  Stafford,"  bad  sold  to  the  plaintiff  certain  til-  defendant  into 
lages,  at  a  valuation  thereon,  and  agreed  to  let  him  the  amUUndsome 
farm  to  work  them  off,  subject  to  his  existing  tenancy  and  fie,d8»  a?d  inj° 

.     J  ■  J  occupation  of 

to  all  the  terms  thereof  (including  rent  and  outgoings),  &c.  part  of  the  mill. 
That  the  defendant  claimed  to  be  entitled  to  the  posses-  being'occupied 
sion  of  the  farm-house,  and  that  there  was  then  a  bond  fide  bailiff  >^«M, 
dispute  about  it,  and  the  defendant  was  not  entitled  to  the  (there  being  no 

.  .  .  proof  of  tf /kin 

possession  of  the  said  house  an8  land;  and  thereupon, in  con-  either,)  that  it 
sideration  that  the  plaintiff  would  permit  the  defendant  to  j^y  what  the 
retain  possession   of  the  said  land  for  the  term  of  the  parses  respec- 

r  tively  had  been 

plaintiff's  interest  thereon,  the  defendant  promised  to  pay  putinpo$se*Ho* 
to  the  plaintiff  his,  the  defendant's,  share  of  the  valuation,  ffij 
and  rent  and  outgoings  of  the  said  land,  and  to  give  up  to  |^e  house* re- 
the   plaintiff  quiet   possession    of  the    said  farm-house.  co™  *m  to  part 
Averment,  of  all  conditions  precedent.     Breach,  that  the 
defendant  had  not  given  up  possession  of  the  farm-house. 

Pleas  (to  the  first  and  second  counts  respectively) :  not 
guilty  and  not  possessed. 

4.  Leave  and  licence. 

5.  To  the  third  count,  denial  of  the  promise. 

6.  That  the  plaintiff  did  not  permit  the  defendant  to 
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1862.        have  possession  of  the  land,  but  molested  him  in  it  con* 
tinually  from  the  time  of  the  supposed  promise. 

7.  That  before  breach  the  plaintiff  exonerated  the  de- 
fendant from  performance  of  the  agreement. 

Shee,  Serjt.,  and  Woollett   for  the  plaintiff. 

Hawkins  and  Raymond  for  the  defendant. 

One  Smith  had  been  the  tenant  of  Stafford  Farm,  on 
which  there  was  a  mill,  with  a  house  adjoining  it,  in  which 
his  bailiff  had  lived.  He  himself  had  not  been  in  occupa- 
tion, and  had  allowed  the  defendant,  who  had  acted  as  a 
sort  of  steward,  to  use  the  mill  and  three  fields  of  grass 
adjoining  it,  and  also  to  occupy  a  few  rooms  in  the  house, 
the  bailiff  still  residing  there. 

On  the  16th  December,  1861,  Smith  agreed  to  let  the 
defendant  the  fields  in  question,  mentioned  in  the  first 
count,  for  the  remainder  of  his  own  term,  and  being  in- 
debted to  the  defendant,  gave  him  a  receipt  for  rent  of  the 
"mill  and  premises  he  now  occupies,"  up  to  Lady-day 
next. 

On  the  18th  December,  1861,  Smith  entered  into  the 
agreement  with  the  plaintiff,  mentioned  in  the  second 
count,  i.  e.  to  sell  him  the  crops  and  tillages  at  a  valua- 
tion (a),  agreeing  orally  to  let  him  have  possession  of  the 
farm  for  the  purpose  of  cultivating  and  reaping  the  crops. 

The  valuation  was  made  in  the  usual  way,  the  plaintiff 
going  over  the  farm  with  Smith  and  the  valuers,  and 
claiming  the  fields  in  question,  which  defendant  also 
claimed,  and  refused  to  give  up.  The  plaintiff  paid  the 
valuation.  Plaintiff  said,  that  Smith  said  "  I  give  you 
possession  of  the  farm." 

Disputes  arose  between  the  parties,  and  on  the  28th 

(a)  That  this  gave  the  plaintiff  worth,  6  East,  602 ;  ou   the  other 

an -exclusive  right  to  the  possession  hand,  it  gave  no  estate,  but  only  an 

of  the  farm,  at  all  events  the  arable  interest,  by  way  of  licence  in  law. 
portion  of  it,  see  Crosby  v.  Wads- 
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September,  1861,  the  following  memorandum  was  signed 
by  the  parties. 

"  In  re  Stafford  Farm.  Mr.  Bond  wishing  to  have  the 
grass-land  adjoining  the  water  and  also  the  field  of  eight 
acres  [one  of  those  mentioned  in  the  declaration],  Mr. 
Edwards  will  not  molest  him  in  the  same;  Mr.  Bond 
giving  quiet  possession  of  the  farm"  [and  house].  The 
latter  words  had,  it  was  contended,  been  added  by  the 
plaintiff  (and  the  jury  found  against  him  as  to  that),  and 
the  defendant  retained  the  fields  and  also  the  house.  The 
plaintiff  had  exercised  various  acts  of  ownership  on  the 
farm,  and  attempted  to  do  so  in  the  fields  in  question,  but 
had  been  resisted,  and  he  had  not  entered  the  house,  but 
the  bailiff  appeared  to  have  acknowledged  him. 

In  January,  the  plaintiff  brought  ejectment  for  the  house 
and  lands  in  question,  but  soon  afterwards  discontinued 
that  action  (a)  and  brought  the  present  one,  suing,  it  will 
be  seen,  in  trespass,  and  also  on  the  agreement. 

It  did  not  appear  what  was  the  duration  of  Smith's 
tenancy,  but  it  was  taken  that  it  was  subsisting. 

The  case  for  the  defendant  was,  that  he  was  lessee  of 
mill,  house  and  fields  adjoining  thereto. 

The  case  for  the  plaintiff  was,  that  he  had  been  put  in 
possession  of  the  entire  farm,  and  that  if  the  defendant  had 
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(a)  Doubtless,  because  there  was 
no  legal  estate  or  title  in  the  plain- 
tiff nor  any  actual  possession,  ex- 
cept as  to  the  land  not  in  dispute, 
and  a  doubtful  and  constructive 
possession  of  the  fields  and  the 
house  in  dispute,  and  such  posses- 
sion, though  it  might  sustain  tres- 
pass, would  not  suffice  for  eject- 
ment. The  remedy  even  of  a  lessee 
who  cannot  get  possession  is  by  an 
action  against  his  lessor  on  the 
agreement,  Cot  v.  Clay,  5  Bing. 
440;  on  the  same  principle,  until 


entry,  the  lessee  does  not  become 
tenant,  so  as  to  enable  the  landlord 
to  sue  for  use  and  occupation 
(Pinero  v.  Judson,  6  Bing.  206), 
unless  there  has  been  an  actual 
lease.  On  the  same  principle,  a 
landlord,  defending  in  ejectment, 
can  only  recover  such  premises  at 
the  tenant  is  in  possession  of  (Ftnn 
v.  Wood,  1  B.  &  P.  573).  And  a 
licensee,  in  fact  or  in  law,  as  a  re- 
ceiver, cannot  maintain  ejectment ; 
3  Bro.  C.  C.  83. 


3l2 


820 


CASES  ON  THE 


any  prior  subsisting  right  he  had  parted  with  it  by  the 
agreement,  but  that  he  had  no  prior  right,  and  that  it  was 
only  by  the  agreement  he  had  acquired  a  right  to  the 
eight  acre  field,  which  the  plaintiff  thereby  consented  to 
give  up  to  him. 

Smith  was  called  for  the  plaintiff,  and  confirmed  his 
case ;  and  stated  that  the  plaintiff  wanted,  and  he  agreed 
that  he  should  have,  the  whole  farm,  but  that  the  defend- 
ant was  in  possession  of  the  mill;  and  as  to  the  house,  all 
he  could  say  was,  that  he  had  let  him  occupy  a  few  rooms 
there,  for  which  it  did  not  appear  that  any  rent  had  been 
paid  previous  to  the  receipt  referred  to. 

EftLE,  C.  J.  (to  the  jury). — Did  Smith  let  to  the  de- 
fendant the  whole  of  the  house  and  the  fields  in  question. 
The  case  for  the  defendant  is,  that  he  did.  If  so,  did  the 
defendant  agree  to  give  up  any  or  what  part  of  the  pre- 
mises in  dispute  ? 

The  case  for  the  plaintiff  is,  that  he  was  put  in  posses- 
sion of  the  whole  farm  except  the  mill.  The  miller  or 
bailiff  was  in  occupation  of  part.  Was  he  the  plaintiff's 
agent  or  bailiff?  If  the  defendant  was  entitled  to  and 
in  possession  of  part  of  the  house,  then  he  would  be 
entitled  to  a  verdict  as  to  part  (a). 

The  jury  found  for  the  defendant  as  to  the  agreement. 


(a)  It  was  held,  before  the  Com- 
mon Law  Procedure  Act,  1852, 
that,  in  trespass  for  entering  a  house 
and  taking  goods  therein,  the  ver- 
dict might  be  distributive,  for  the 
plaintiff  as  to  the  house  and  the  de- 
fendant as  to  the  goods ;  Rontledgc 
v.  Abbott,  8  A.  &  E.  592.  And 
the  goods  in  a  house  were  not  more 
distinct  from  the  house  than  one 
room  in  a  house  is  from  another. 
Accordingly  the  same  principle 
was    applied    in    the   latter    ease. 


Proof  that  the  plaintiff  was  in  pos- 
session of  two  rooms  of  a  house, 
has  been  held  sufficient  to  satisfy 
an  allegation  in  a  count,  that  the 
plaintiff  was  in  possession  of  the 
"  messuage,'*  upon  which  Issue  had 
been  taken ;  Fenn  ▼.  Grafton,  2  B. 
N.  C.  61 7.  And  though  proof  that 
the  defendant  was  merely  a  lodger 
in  two  rooms  was  afterwards  held 
not  to  support  a  plea  that  he  wat 
possessed  of  the  Aotrse;  Monk*  ▼. 
Dykr,  4  M.  ft  W.  567. 
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and  as  to  the  house!  that  Smith  had  only  let  him  part  of  it 
and  the  plaintiff  the  rest.    Thereupon, 

Et^Bj  C.  J.,  directed  this  to  be  entered  as  a 

Verdict  for  the  plaintiff  on  the  first  count  (a). 
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(a)  With  leave  to  move;  on 
which  a  rule  was  obtained  in  the 
Exchequer,  on  the  ground  that  the 
evidence  did  not  support  the  finding, 
that  only  part  of  the  mill  had  been 
let  to  the  defendant,  and  that  the 
plaintiff  was  entitled  to  possession  of 
the  other  part,  not  on  theground  that 
the  plaintiff  had  no  possession  to 
maintain  trespass ;  and  semblc,  that 
it  might  have  been  deemed  that  he 
had,  either  as  having  possession  of 
the  bulk  of  the  farm,  to  which  the 


mill-house  was  incident,  or 'as  hav- 
ing possession  of  it  by  his  bailiff. 
If  he  were  legally  entitled  to  part 
of  the  house  along  with  the  rest  of 
the  farm  (as  he  was  according  to 
the  finding),  then,  having  entered 
on  the  principal,  the  farm,  and 
being  in  possession  of  it,  he  might 
maintain  trespass  against  a  wrong- 
doer, as  the  defendant  then  would 
be;  Butcher  v.  Butcher,  7B.kC. 
399. 


HILTON  v.  GREEN  and  others. 

-fjj  Lint  A$ti*e$. 

JC  IRST  count,  for  that  the  defendants  entered  a  farm  and  a  person  hav- 
lands  of  the  plaintiff  and  trampled  down  his  crops,  and  ment'for^hoot- 
also  turned  and  put  on  a  large  number  of  rabbits  loose  [n% over  a  , 

^        .     .  farm  has  only  a 

and  at  large  in  and  about  the  plaintiffs  farm  and  lands,  righttodosoin 
and   whereby   the   plaintiff's   crops   were   eaten  up   and  reasonable  way 

Second  count,  for  that  the  plaintiff  was  possessed  of  a  fields  of  stand- 
ing crops  at  a 
farm  and  lands,  on  which  he  had  sowed  divers  crops,  and  time  when  it  U 

the  defendants  wrongfully  and  maliciously  turned  and  put  r^ara^ab]erand 
on  to  the  said  farm  and  lands  a  large  number  of  rabbits,  whether  the 

°  9  occupier  stand- 

and  caused  large  numbers  thereof  to  enter  the  said  farm  and  ing  by  is 
lands,  whereby  the  said  farm  and  lands  became  greatly  #ctuli  ieaVe 
overrun  and  the  crops  greatly  damaged  and  injured.  ™d  ndVon'all 

Pleas :  1 .  Not  guilty.  the  circum- 

.     _  !■•  stances.     He 

2.  Leave  and  licence.  has  no  right  to 

turn  rabbits  on 
to  the  farm,  without  express  leave  to  do  so,  and  he  is  liable  to  the  occupier  for  damage  done 
to  the  crops  by  rabbits,  or  the  progtnv  of  rabbits,  thus  turned  on  by  hit  express  or  implied 
authority,  and  without  tW  occupier's  licence. 
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3.  That  the  farm  and  lands  were  not  the  plaintiff's. 

4.  That  on  the  1st  March,  1851,  by  indenture  made  by 
and  between  J.  N.  C.  and  J.  C.  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  they  demised  to  him  for  a 
year  the  said  farm  and  lands,  reserving  to  them  (a),  their 
friends  and  servants  and  any  person  with  their  leave,  the 
right  to  hunt,  shoot  (J),  fowl  and  take  game  (ft)  in  and 
upon  the  said  farm  and  lands,  whether  for  recreation  or  for 
any  other  reasonable  purpose,  during  the  continuance  of 
the  demise,  doing  no  wilful  or  unnecessary  damage  to  the 
plaintiff's  corn,  grass  or  hay,  woods  or  fences. 

Averment,  that,  before  and  at  the  making  of  the  said 
grant,  there  was  a  reasonable  number  of  rabbits  on  the 
lands  and  farm,  and  that  they  committed  the  acts  com- 
plained of  (c)  during  the  demise  and  with  the  express  leave 
of  the  landlord,  and  in  the  reasonable  enjoyment  thereof 
and  for  the  reasonable  purposes  of  the  grant ;  and  did  not 
put  more  rabbits  on  the  said  farm  and  lands  than  were 
necessary  to  keep  up  a  reasonable  amount  of  rabbits  on  the 
said  farm  and  lands,  and  to  prevent  the  rabbits  from  being 
unreasonably  diminished  and  destroyed,  and  did  no  wilful 
or  unnecessary  damage  to  the  plaintiff's  corn,  hay,  &c. 

Replication  (with  demurrer),  that  the  acts  complained 
of  (c)  were  done  to  an  unnecessary  extent  and  not  in  the 
reasonable  enjoyment  or  for  the  purposes  of  the  grant,  &c. 
And  new  assignment  of  excess.     Issue. 

Shee,  Serjt.,  Woollett  and  Murphy  for  the  plaintiff. 

Hawkins,  Bushby  and  Bevan  for  the  defendants. 


(a)  See  Wickham  v.  Hawker,  7 
M.  &  W.  63,  that  this  is  matter  of 
reservation,  not  exception. 

(b)  If  this  were  construed  as  a 
licence  to  shoot  (anything),  and 
also  a  licence  to  take  game,  the 
former  would,  of  course,  include 
rabbits;  but  if  the  words  "to  shoot," 


only  are  to  be  referred  to  game,  it 
would  be  otherwise. 

(c)  That  is,  especially,  as  to  the 
putting  on  of  the  rabbits ;  for  there 
was  no  complaint  as  to  shooting 
them.  And  temblt,  the  deed  con- 
tained no  licence  to  put  on  rabbits ; 
vide  per  Erle,  C.  J.,  post. 
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In  March,  1851!  the  plaintiff  became  tenant  of  the  farm 
under  the  demise  by  indenture,  which  being  only  for  a 
year,  he  became  tenant  from  year  to  year  on  the  terms  of 
that  demise. 

In  1854,  he  took  the  underwood  of  a  wood  called  Buck- 
ney  Wood,  adjoining  his  farm,  and  separated  from  it  merely 
by  ordinary  hedges  and  fences. 

In  March,  1855,  the  landlords  by  memorandum  in  wilt- 
ing, not  under  seal  (a),  agreed  to  let  to  the  plaintiff  the 
right  of  shooting  on  the  farm  and  wood  for  that  year,  on 
receiving  from  him  25/.,  and  he  agreed  to  take  the  shoot- 
ing (6)  on  those  terms.  At  the  same  time  the  plaintiff 
entered  into  a  written  agreement  (a)  with  one  of  the  de- 
fendants (Edward  Green),  that  the  latter  should  have  the 
shooting  (£)  for  a  year,  until  Lady-day,  1856,  employing 
the  plaintiff  to  look  after  it  for  him,  and  agreeing  to  pay 
him  for  game  and  rabbits  killed  at  a  certain  rate  specified, 
in  a  sort  of  schedule  set  forth,  in  which  the  rate  to  be  paid 
for  the  first  hundred  of  rabbits  was  6d.  a  head,  for  the 
second  hundred  9d.  a  head ;  pheasants,  &c.  being  provided 
for  in  a  similar  way*  as  that  the  total  estimated  amount  as 
specified  came  to  about  40/.  (c). 

At  the  expiration  of  the  year,  under  this  agreement,  the 
defendant  Green  complained  that  be  had  not  enough  game 
or  rabbits,  and  did  not  renew  it,  but  agreed  to  pay  the 
plaintiff  25/.  per  annum  for  the  shooting  on  the  farm  and 
wood,  and  engaged  one  Vigis  as  gamekeeper.  Shortly 
afterwards  the  defendant  Green  was  joined  in  the  shooting 
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Hilton 

9. 

Green 
and  Others. 


(a)  See  Bird  v.  Higginson,  2  A. 
&  £.  696,  that,  strictly  speaking, 
these  agreements  would  convey  no 
interest,  though  they  would  enable 
the  parties,  after  enjoyment,  to  re- 
cover the  compensation;  and  the 
legal  effect  of  it  would  only  be  a 
licence  to  shoot. 

(b)  Which  would    include  the 


rabbits,  not  being  limited  to  game, 
(c)  This  was  admitted  in  evi- 
dence by  Erle,  C.  J.,  on  the 
ground  that  it  did  not  appear  on 
the  face  of  the  agreement  that 
rabbits  or  game  to  any  particular 
amount  would  be  killed ;  so  that  it 
did  not  appear  to  be  of  the  value 
which  required  a  stamp. 
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by  his  son,  and  also  by  one  Colly er,  the  landlords  son 
(the  other  defendants),  and  the  three  formed  a  shooting 
fund,  out  of  which  thenceforth  all  expenses  were  paid. 

There  was  a  deposition  by  Vigis,  taken  when  in  his  last 
illness,  to  the  effect,  that  by  the  directions  of  Green  and 
Collyer  he  had,  in  the  first  year  of  his  service,  i.  e.  before 
March,  1857,  obtained  and  turned  on  to  the  farm  or  wood 
some  hundreds  of  rabbits,  and  that  the  former  paid  him 
money  for  the  purpose.  The  other  two  defendants  did  not 
join  in  the  shooting  fund  until  about  the  latter  time ;  but 
there  was  slight  evidence  that,  prior  to  then,  they  had 
occasionally  joined  in  the  shooting,  and  that  they  had 
actually  on  one  or  two  occasions  been  present  when 
rabbits  had  been  obtained  or  turned  on,  or  directed  to  be 
obtained.  The  deposition  of  Vigis  was  confirmed  by  the 
evidence  of  his  widow  and  son,  who  spoke  to  Bums  received 
by  Vigis  for  the  procuring  of  rabbits.  And  other  witnesses 
spoke  to  a  great  increase  of  rabbits  after  Vigis  came.  It 
appeared  that  most  of  the  rabbits  were  put  into  Buckney 
Wood,  which  being  of  a  wet,  clayey  soil,  tbey  would  not 
burrow  there,  and  burrowed  in  the  hedges  all  around  it, 
and  that  the  damage  to  the  farm  was  chiefly  in  the  vicinity 
of  the  wood.  There  was  also  evidence  that,  in  1857  and 
1858,  the  plaintiff  complained  of  the  damage  they  did,  and 
that  it  was  intimated  to  him  that  if  he  could  not  agree  with 
the  defendants  he  must  quit.  The  result  was  that  in 
Michaelmas,  1858,  he  received  notice  to  quit  at  Michael- 
mas, 1859,  and  did  so;  previously  to  which,  in  April,  1859, 
he  made  a  claim  for  compensation  to  the  amount  of  above 
600/.  for  damage  done  by  the  rabbits  in  1856,  1857  and 
1858 ;  and  also  a  claim  of  12/.  for  damage  done  by  the 
defendants  to  a  field  of  clover  while  beating  there  for 
game  in  September,  the  value  of  the  crop  being  stated  at 
30/.,  and  the  sum  realized  for  it  only  18/.  The  plaintiff*, 
however,  was  present  at  the  time  of  the  occurrence,  and 
did  not  object.    The  present  action  was  not  brought  until 
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February,  1861!  the  alleged  reason  for  the  delay  being, 
that  the  plaintiff  had  not  until  then  obtained  the  evidence 
of  Vigis,  and  so  was  not  in  a  position  to  prove  that  rabbits 
had  been  turned  on  to  the  farm. 

The  case  for  the  defendants  consisted  in  an  entire  denial 
of  any  authority  to  Vigis  to  turn  rabbits  on  to  the  farm, 
and  of  any  knowledge  that  they  had  been  so  turned  on. 
And  as  to  the  clover  field!  they  alleged  that  they  had  done 
no  more  than  the  ordinary  aud  necessary  damage. 

The  case  had  been  tried  here  at  the  last  Summer  Assizes, 
before  Williams,  J.,  who  told  the  jury,  as  to  the  alleged 
trespass  in  the  clover  field,  that  the  defendants  had  no 
right  to  do  damage  to  the  standing  crops ;  and  as  to  the 
turning  on  the  rabbits,  his  Lordship  left  to  them  two 
questions — 1.  Whether  any  were  turned  on  with  the  ex- 
press or  implied  directions  of  the  defendants  (if  not,  he 
said,  they  were  entitled  to  the  verdict) ;  and,  2ndly. 
Whether  rabbits  were  so  turned  on  to  an  unreasonable 
extent,  looking  to  the  terms  of  the  grant  or  reservation. 
The  learned  Judge  added,  that  there  was  no  evidence  of 
leave  and  licence.  The  jury  were  discharged,  being  unable 
to  agree. 

On  the  present  occasion, 

Erle,  C.  J.  (to  the  jury). — As  to  the  alleged  trespass  to 
the  clover  field,  there  is  not  any  dispute  as  to  the  facts, 
except  as  to  the  amount  of  damage;  and  the  question 
turns  on  the  conflicting  rights  of  the  sportsman  to  his 
game,  and  of  the  farmer  to  his  crops,  a  question  which 
you  must  determine  by  the  light  of  your  practical  expe- 
rience, as  it  is  hardly  capable  of  legal  definition,  except 
thus  far,  that  the  defendants  had  no  right  to  do  unnecessary 
damage ;  that  is,  tbey  were  only  justified  in  the  exercise 
of  their  privilege!  in  the  usual  manner,  and  with  the  care 
usually  taken  by  sportsmen  in  regard  to  standing  crops ;  and 
it  is  for  you  to  say  whether,  if  you  are  satisfied  that  the 
amount  of  damage  was  as  stated!  such  an  exercise  of  the 
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right  could  be  usual,  reasonable,  or  necessary,  or  such  as  the 
farmer  could  have  contemplated  when  giving  the  right  to 
shoot.  If  not,  then  the  determination  of  value  will  be  a 
good  definite  measure  of  damage. 

As  regards  the  alleged  leave  and  licence,  no  doubt  the 
plaintiff,  being  present  and  silent,  standing  by  and  not 
objecting,  would  be  evidence  of  such  licence ;  but  on  the 
other  hand,  you  must  consider  whether  a  person  in  his 
position,  a  tenant  from  year  to  year,  might  not  have  been 
deterred  from  objecting  by  a  dread  of  offending  his  land- 
lord, the  sportsmen  being  his  landlord's  friends,  and  one 
of  them  his  landlord's  son. 

Then  as  to  the  rabbits,  observe,  that  the  defendants  can 
only  be  liable  for  rabbits  turned  on,  or  for  the  growth  and 
progress  of  rabbits  turned  on,  and  not  for  the  mere  natural 
increase  of  rabbits  already  on  the  farm  ;  for  it  is  no  ground 
of  action  that  rabbits  are  not  destroyed.  The  ground  of 
action  is  the  turning  on  rabbits ;  and  the  defendants  can 
only  be  liable  for  rabbits  turned  on  with  their  express  or 
implied  authority,  or  with  their  sanction  and  approbation, 
or  for  the  increase  of  rabbits  so  turned  on.  And  the  de- 
fendants can  only  be  jointly  liable  for  rabbits  turned  on 
with  the  sanction  of  all  of  them  ;  and  you  cannot,  in  this 
action,  find  against  them  for  damage  done  by  some  rabbits 
turned  on  by  orders  of  one  of  them,  and  by  other  rabbits 
turned  on  by  orders  of  another  of  them  (a). 

Then  again,  you  can  only  in  this  action  find  against  the 

defendants  for  damage  done  by  rabbits  turned  on  to  the 

farm,  not  as  to  rabbits  turned  into  Buckney  Wood,  which 

was  no  part  of  the  plaintiff's  holding  (J).     For  if  rabbits 

(a)  Of  course   the  Lord   Chief      ferred  that  the  learned  Lord  Chief 


Justice  did  not  mean  that  the  jury 
might  not  find  a  verdict  against 
one  of  them—  as,  the  senior  Green, 
— for  damage  done  by  rabbits  he 
had  ordered  to  be  turned  on,  ao 
guitting  the  others  altogether. 
(6)  From  which  it  is  to  be  in- 


justice was  of  opinion  that  there 
was  no  evidence  of  an  exclusive 
possession  of  the  surface  of  the 
wood,  by  reason  of  the  plaintiff's 
right  to  the  underwood,  otherwise 
trespass  would  lie  for  putting  in 
rabbits ;  vide  ante,  p.  81 8  («). 
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were  put  into  the  wood,  and  thence  strayed  into  the  farm, 
the  defendants  would  not  be  liable  for  the  injury  they 
caused  (a).  But  as  regards  rabbits  turned  on  to  the  farm 
by  the  direction  of  the  defendants,  they  would  be  liable, 
because  the  leave  to  shoot  on  the  farm  implied  no  right  to 
put  rabbits  into  the  farm.  That  hundreds  of  rabbits 
were  turned  on  to  the  farm  there  can  be  no  doubt.  The 
question  is,  whether  they  were  so  turned  on  with  the  sanc- 
tion and  authority  of  the  defendants. 

After  a  long  deliberation,  the  jury  were  unable  to  agree, 
and  eventually 

Jury  discharged  (b). 

(a)  The  plaintiff's  case  not  hav-      second  count,  vide  ante,  p.  821. 
ing  been  put  or  shaped  in  that  way  (b)  The    Court   of   Exchequer 

at  the  trial;  although  as  to  the      changed  the  venue  to  Middlesex. 


1862. 


Hilton 
v.    . 
Green 
and  Others. 


Chelmsford,  coram  Erie,  C.  J. 

THE  QUEEN  v.  EAGLE. 

JMLURDER.  The  prisoner,  a  tall  and  very  powerful 
man,  had  met  the  deceased,  an  old  umbrella  seller  (to 
whom  he  did  not  appear  to  have  been  known),  idling 
about  a  public  house.  The  prisoner  took  hold  of  one  of 
his  umbrellas  and  asked  what  it  would  be,  and  the  de- 
ceased said  a  shilling.  The  prisoner  said  he  would  give 
fourpence  for  it ;  and  thereupon  some  idle  talk  took  place, 
which  was  not  given  very  fully  by  the  witnesses,  but  in 
which  some  of  the  expressions  seemed  to  show  that  the 
deceased  was  annoyed  at  the  trifling  value  set  on  the  um- 
brella, and  the  prisoner  annoyed  at  some  remarks  of  the 
deceased.  It  appeared  that  they  twitted  or  taunted  each 
other  as  to  their  having  been  soldiers,  the  deceased  saying 
that  he  had  been  in  the  army,  and  the  prisoner  saying,  in 
answer,  that  he  also  had  been  so.  The  deceased  was 
going  away,  when  he  tripped ;  and  though  the  witnesses 


Spring  Jssitet. 

The  prisoner 
having,  after  a 
trifling  and 
casual  alterca- 
tion, sustained 
several  blows 
from  the  de- 
ceased, (a 
stranger  to 
him,)  instantly 
stabbed  him 
with  a  clasp 
knife  he  had 
about  him : — 
Held,  that  it 
was  for  the 
jury,  whether 
or  not  the  blow 
was  struck  in 
the  heat  of  sud- 
den passion, 
without  pre- 
vious malice, 
so  as  to  reduce 
the  offence  to 
manslaughter. 
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did  not  tee  the  prisoner  put  out  his  foot  to  trip  him  up,  it 
appeared  that  he  had  done  so,  for  that  the  deceased  angrily 
aaid  that  if  he  did  that  again  he  would  knock  him  down, 
or  something  to  that  effect.  The  deceased  then  was  again 
going  away,  when  he  again  tripped,  and,  as  would  appear, 
from  the  same  cause  (a).  Thereupon  the  deceased  turned 
round,  and  struck  the  prisoner  as  hard  as  he  could  upon 
the  head  with  an  old  umbrella,  the  handle  of  which  (not 
very  strong)  was  broken  with  the  blows.  The  prisoner 
said  nothing  while  the  blows  were  being  given,  nor  was  he 
seen  to  draw  anything,  nor  was  it  seen  whether  he  had 
a  knife  in  his  band  before;  if  hot,  he  must  then,  or  the 
instant  afterwards,  have  drawn  it  out  of  his  pocket  and 
unclasped  it,  for  immediately  after  he  was  seen  to  strike 
out  at  the  deceased,  and  the  latter  staggered  away,  and 
was  found  to  have  sustained  a  wound  in  his  stomach,  in- 
flicted with  such  force,  that  the  weapon  went  right  through 
to  the  spine,  severing  an  artery,  and  so  causing  death  in  a 
short  time.  The  prisoner  was  found  to  have  an  open  clasp 
knife  in  his  hands,  and  a  minute  after  said  (showing  it), 
"  I  have  given  him  this." 

WoolUtt,  for  the  prisoner,  urged  that  it  was  a  case  of 
manslaughter. 

Erle,  C.  J.  (to  the  jury).— The  essence  of  the  crime  of 
murder  is  malice  prepense  (6),  and  the  law  implies  malice 


(a)  This  repeated  aggression  on 
the  part  of  the  prisoner  was  not 
pressed  at  all  ou  the  part  of  the 
prosecution,  and  did  not  appear  to 
be  taken  much  notice  of. 

{I)  But  it  was  left  to  the  jury 
whether  there  was  not  malice  pre- 
pense, and  tbey  were  not  told  that, 
merely  because  of  the  blows,  there 
was  not  such  malice.  Shortly  be- 
fore these  assizes  there  had  been 
some  dissatisfaction  in  the  public 


mind  in  consequence  of  certain 
persons,  charged  with  homicide, 
arising  out  of  a  sudden  affray,  hav- 
ing been  acquitted  of  murder,  and 
convicted  only  of  manslaughter,  ft 
seemed  to  be  supposed  that  the  law 
had  been  laid  down  as  if  homicide, 
arising  out  of  a  sudden  quarrel  or 
affray,  could  not  be  murder;  and 
there  is  not  wanting  some  sort  of 
colour  for  that  notion,  even  in  leaned 
works;   as,  for  instance,  Reeves' 
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where  one  has  killed   another  by  the  use  of  a  deadly 
weapon,  unless  the  circumstances  rebut  the  inference,  and 

the  taunter  gives  the  fatal  blow, 
the  proverb,  that  "  it  is  the  second 
blow  which  makes  the  affray,"  may 
apply,  aud  the  act  may  be  only  man- 
slaughter. The  same  reason  would 
apply,  if,  as  in  this  case,  the  de- 
ceased were  not  ouly  taunted,  but 
actually  tripped  or  lightly  assaulted 
before  he  struck  a  blow,  unless, 
indeed,  there  be  evidence  to  show 
that  the  taunting  or  the  tripping 
up,  or  the  like,  were  "  deliberate 
artifice,  thereby  to  take  occasion  to 
kill  the  other"  (Ibid.  p.  456).  Of 
this  there  was  some  reason  for  mt- 
pician  in  the  present  case,  but  no 
sufficient  evidence  of  the  intention. 
The  case  which  caused  discontent 
one  at  the  Central  Criminal 


Hist.  Eng.  Law,  vol.  2,  p.  537, 
where  the  learned  author  speaks  of 
the  act  of  killing,  on  a  sudden 
quarrel,  as  one  which  could  not, 
consistent  with  the  feelings  of  the 
mind,  as  well  as  the  dictates  of 
plain  sense,  be  stigmatized  with  the 
name  of  murder.  Such  a  doctrine 
has  never,  however,  been  laid  down 
by  any  Judge,  and  it  would  be 
dangerous  if  it  ever  were  received. 
Beyond  all  doubt  it  has  always 
been  recognized  that  deadly  malice 
may  arise,  out  of  a  sudden  provoca- 
tion, given  to  a  person  of  malign 
and  murderous  disposition,  and  be 
shown  in  the  use  of  a  deadly  wea- 
pon, and  that  mere  suddenness, 
though  necessary  to  disprove  malice 
prepense,  does  not  per  se  prove  it 
14  When  one  kills  another  volun- 
tarily, without  any  provocation," 
[i.  e.  as  the  context  shows,  without 
any  legally  sufficient,"]  **  it  is  murder, 
for  the  law  presumes  it  to  be  ma- 
licious ;  it  remains,  therefore,  to  be 
inquired  what  is  such  a  provocation 
as  will  take  off  the  presumption  of 
malice  in  him  that  kills  another" 
(1  Hale,  P.  C.  454).  And  then 
Lord  Hale  gives  instances,  all  of 
sudden  quarrels,  but  in  which  it  has 
been  laid  down,  as  matter  of  law, 
that  mere  words  of  slight  or  insult 
are  not  sufficient  provocation  to  re- 
duce it  to  manslaughter ;  but  that 
any  actual  assault,  or  even  menace 
of  an  instant  assault  (such  as  might 
sustain  an  action  of  assault),  might 
be  sufficient ;  and  d  fortiori,  blows 
or  beating.  He  also  lays  it  down, 
that  if,  upon  bare  words  of  taunt, 
the  party  taunted  strikes,  and  then 
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Court,  coram  Pollock,  C  B.,  and 
Martin,  B.,  in  which  it  was  laid 
down,  a  sudden  blow  with  a  knife, 
by  a  drunken  man,  might  be  man- 
slaughter; in  entire  accordance  with 
previous  cases  establishing  that, 
"although  voluntary  drunkenness 
cannot  excuse  from  the  commission 
of  crime,  yet  when,  as  upon  a 
charge  of  murder,  the  material 
question  is,  whether  an  act  was 
premeditated  or  done  only  with 
sudden  heat  and  impulse,  the  fact 
of  the  party  being  intoxicated  has 
been  held  to  be  a  circumstance 
proper  to  be  taken  into  considera- 
tion;" Holkotd,  J.,  Reiv.  Grind' 
ley,  1  Russ.  C.  &  M.  8;  Parke, 
B.,  Re j  v.  Thomas,  7  C.  &  P. 
817.  The  law  certainly  is,  and 
is  laid  down  as  matter  of  law, 
that  the  killing  of  a  person  in 
an  affray  by  another  who  is  in  a 
violent  heat  and  passion  at  the  time, 
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reduce  the  offence  to  manslaughter.    The  circumstances 
of  the  case  do  rebut  the  inference  of  malice,  if  they  show 


and  without  any  previous  malice, 
is  not  murder,  but  manslaughter 
( Rex  v.  Rankin,  R. &  R.  C.  C.  43); 
and  that  if,  on  a  sudden  quarrel, 
blows  pass  without  any  intention  to 
kill  or  injure  any  one  materially, 
and  in  the  course  of  the  scuffle, 
after  the  parties  are  heated  by  the 
contest,  one  kill  the  other  with  a 
deadly  weapon,  it  is  only  man- 
slaughter; Rex  v.  Snow,  1  Leach, 
C.  C.  151 ;  1  East,  244.  But  then 
it  is  equally  the  law,  that  it  is  not 
every  tlight  provocation,  even  by  a 
blow,  which  will,  when  the  party 
receiving  it  strikes  with  a  deadly 
weapon  and  death  ensues,  reduce 
the  crime  from  murder  to  man- 
slaughter; Rex  v.  Lynch,  5  C.  & 
P.  324.  And  it  is  also  the  law, 
that  it  is  a  question  for  the  jury, 
under  the  circumstances,  whether 
it  is  murder  or  manslaughter  (K. 
v.  Wiggt,  1  Leach,  C.  C.  379); 
i.  e.  whether  the  provocation  was 
really  such  as  did  cause  a  violent 
heat  and  passion  in  the  mind  of 
him  who  struck  the  stroke,  and 
whether  the  blow  was  struck  under 
the  influence  of  such  heat  and  pas- 
sion, and  without  any  deadly  malice ; 
i.  e.  without  any  intention  to  kill  or 
injure  grievously.  And  this  must 
depend  upon  the  most  minute  cir- 
cumstances, which  can  only  be 
matter  of  fact  for  the  jury.  Thus, 
though  it  has  been  laid  down  as 
matter  of  law,  on  matter  of  fact 
clearly  proved,  that  if  after  blows 
struck,  one  of  the  parties,  on  a  sud- 
den and  without  any  such  intention 
at  the  commencement  of  the  affray, 
snatches  up  a  deadly  weapon  and 


kills  the  other  party  with  it,  such 
killing  will  only  amount  to  man- 
slaughter; Rex  y.  Anderson,  1 
Russ  C.  &  M. 447.  But  that  very 
direction  implied  that  it  was  a  ques- 
tion of  fact,  as,  of  course,  it  must 
be,  whether  there  was  or  was  not 
such  intention.  And  so  it  was  laid 
down  as  law,  on  the  other  hand,  if 
a  party,  under  colour  of  fighting 
upon  equal  terms,  uses  from  the 
beginning  of  the  contest  a  deadly 
weapon  without  the  knowledge  of 
the  other  party,  whom  he  kills  with 
such  weapon ;  or  if  at  the  begin- 
ning of  the  content  he  prepare  a 
deadly  weapon,  so  as  to  have  the 
power  of  using  it  in  some  part  of 
the  contest,  and  accordingly  does 
so  and  kills  the  other  party;  the 
killing  in  both  these  cases  will  be 
murder ;  Rex  v.  Whiteley,  Lew.  C. 
C.  173.  Here,  again,  it  is  equally 
implied,  that  it  is  matter  of  fact 
whether  the  weapon  was  so  pre- 
pared from,  or  at,  the  commence- 
ment of  the  affray ;  and  also  im- 
plied that  the  deliberate  preparation 
of  it  at  any  time,  even  in  the  course 
of  the  affray,  with  the  design  of 
using  it  iu  a  deadly  way,  would 
make  the  crime  murder.  And  so, 
in  the  present  case,  if  the  prisoner 
had  drawn  the  knife  before  the 
blows  were  struck,  and  while  he 
was  taunting  or  tripping  up  the 
deceased,  there  would  have  been 
clear  and  conclusive  evidence  of 
murder;  but  still  it  would  have 
been  only  evidence,  and  the  matter 
would  have  been  for  the  jury.  It 
very  rarely  happens  (if  ever),  in 
cases  of  this  class,  that  the  Judge 
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that  the  blow  was  given  in  the  heat  of  passion,  arising  on 
a  sudden  provocation,  and  before  the  passion  had  time  to 

can  lay  it  down,  as  matter  of  law,      shooting  or  stabbing,   all  that  is 


that  the  act  is  murder.     What  evi- 
dence there  wast  however,  was  left 
to  the  jury,  in  the  general  direction, 
to  consider  whether  there  was  ma- 
lice prepense.     And    though   the 
language  of  Lord  Half,  would  ap- 
pear to  imply,  in  the  passage  re- 
ferred to,  that  it  was  always  a  ques- 
tion of  law,  the  modern  cases  clearly 
show  that  it  is  matter  of  fact  for 
the  jury  where  there  is  a  sudden 
affray,  and  the  effect  of  the  evi- 
dence is  doubtful.    In  the  cases  he 
cites  the  facts  are  stated  as  clear, 
and  absence  or  presence  of  an  in- 
tent is  stated.     But  where,  as  in 
most  cases  of  this  kind,  that  is  the 
very  point  in   doubt,   it  must  be 
matter  of  fact.     The  law  has  been 
well  settled,  and  has  always  been 
,  laid  down  as  above  by  the  Lord 
Chief  Justice.     An  assault,  though 
illegal,  will  not  reduce  the  crime  of 
the  party  killing  the  person  assault- 
ing him  to  manslaughter,  when  the 
revenge  is  disproportionate  and  bar- 
barous; and  that  it  is  so  may  be 
matter  of  law,  when  it  is  clear  it 
was  revenge;  Rex  v.  Willovghby, 
1  Rum.  C.  &  M.  437 ;  1  East,  P.  C. 
288.     So  even  blows  previously  re- 
ceived will  not  extenuate  homicide 
upon  deliberate  malice  and  revenge ; 
especially  where  it  is  to  be  collected 
from  the  circumstances  that  the  pro- 
vocation teas  sought  for  the  purpose 
of  colouring  the  revenge ;   Rex  v. 
Mason,  1   East,  P.  C.  239.     But 
whether  it  was  so  or  not  must  be 
matter  of  fact  for  the  jury,  whether 
they  find  a  special  or  genera]  ver- 
dict.     In   the  case  of  killing  by 


necessarily  matter  of  law  is,  that, 
primd  facie,  the  act  implies  an  in- 
tention to  kill,  and  so  is  murder. 
But,  even  in  a  case  of  death  by 
stabbing,  it  has  been  laid  down, 
that  "  if  the  jury  are  of  opinion 
that  the  wound  was  inflicted  by 
the  prisoner  while  smarting  under 
a  provocation,  so  recent  and  so 
strong  that  the  prisoner  may  be 
considered  as  not  being  at  the  mo- 
ment the  master  of  his  own  under- 
standing, the  offence  will  be  man- 
slaughter; but  if  there  had  been 
after  the  provocation  sufficient  time' 
for  the  blood  to  cool,  for  reason  to 
resume  its  seat  before  the  mortal 
wound  was  given,  the  offence  will 
amount  to  murder ;  and  if  the  pri- 
soner display  thought,  contrivance 
and  design  iu  the  mode  of  possess- 
ing himself  of  the  weapon,  and  in 
again  replacing  it  immediately  after 
the  blow  was  struck,  such  exercise 
of  contrivance  and  design  denotes 
rather  the  presence  of  judgment 
and  reason  than  of  violent  and 
ungovernable  passion;"  Tindal, 
C.  J.,  Rex  v.  Hay  ward,  6  C.  &  P. 
157.  But  all  these  are/acts  to  be 
found  by  the  Jury,  or  proved  be- 
yond any  doubt  or  dispute,  to  enable 
the  Judge  so  to  lay  down  the  law. 
It  is  always,  in  all  cases,  civil  or  cri- 
minal, matter  of  law  whether  there 
is  any  evidence  of  a  legal  ground  of 
defence ;  and  as  it  may  be  matter 
of  law  that  a  blow  is  not  sufficient 
to  excuse  homicide  (and  was  so  laid 
down  in  this  very  case  vide  supra), 
so  it  may  be  matter  of  law,  that  a 
blow  is  not  sufficient  to  reduce  the 
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cool.  This  you  are  to  judge  of.  In  the  present  case  the 
quarrel  was  sudden ;  the  knife  was  a  clasp  knife,  such  as 
might  be  naturally  carried  about  the  person,  And  was  not 
fetched  for  the  purpose ;  and  the  deceased  struck  the  first 
blow,  and  struck  repeated  blows.  Those  blows  were  not 
severe  enough  to  excuse  the  use  of  a  deadly  weapon  (espe- 
cially as  the  prisoner  was  so  much  the  more  powerful  man, 
and  had  not  used  his  natural  weapons) ;  but  if  they  excited 
a  passion,  in  the  heat  of  which  the  prisoner  gave  the  fatal 
blow,  then  you  may  find  him  guilty  of  manslaughter,  a 
crime  which  greatly  varies  in  intensity,  and  may  come  very 
nearly  up  to  murder. 

Verdict,  guilty  of  manslaughter.     Sentence, 
ten  years'  penal  servitude. 


defence  to  manslaughter ;  or  it  may 
be  matter  of  law  that  it  may  be  to, 
supposing  the  jury  find,  at  a  matter 
of  fact,  that  it  did  produce  a  pas- 
sion, which,  as  a  matter  of  law,  it 
was  legally  sufficient  to  provoke. 
And  so  it  has  been  laid  down,  that 
if  A.  kill  B.  under  provocation  of 
a  blow  not  sufficiently  violent  in 
itself  to  render  the  killing  man- 
slaughter, but  the  blow  be  accom- 
panied by  very  aggravating  words 
and  gestures,  that  will  be  but  man- 
slaughter in  A.;  per  Pollock,  C. 
B.,  Reg.  v.  Sherwood,  1  Car.  &  K. 
556.  But  it  could  hardlv  be  laid 
down,  as  matter  of  law,  that  three 
violent  blows  .were  not  enough  to 
put  a  man  in  a  passion,  and  reduce 
the  crime  to  manslaughter.  But, 
on  the  other  hand,  that  it  might  be 
murder,  and  that  whether  it  is  so 
or  not,  is  matter  of  fact  for  the 
jury,  is  implied  in  the  Judge  leav- 
ing the  question  to  the  jury,  other- 
wise it  would  be  his  duty  to  with- 


draw it  from  them,  and  tell  them,  as 
matter  of  law,  either  it  is  not  mur- 
der, or  it  it  murder.  It  would 
have  been  clearly  murder  if  there 
bad  been  clear  evidence  that,  after 
taunts  bad  passed,  the  prisoner, 
drew  his  knife,  and,  in  order  to 
provoke  the  deceased  to  strike  him, 
tripped  him  twice,  with  intent  then 
to  use  his  knife.  But  then  all  the 
facts,  and  especially  the  last,  would 
have  to  be  found  by  the  jury,  for 
although,  denuded  of  all  circum- 
stances, the  bare  fact  of  using  a 
knife  implies,  in  law,  an  intent  to 
kill,  when  the  circumstances  are 
shown,  and  the  affray  turns  out  to 
be  sudden,  and  the  act  after  blows 
given,  it  must  be  a  question  of 
actual  intent,  and  that  is  always 
and  necessarily  matter  of  fact  for 
the  jury.  Therefore  it  was  left  to 
them  by  the  Lord  Chief  Justice,  and 
(as  will  be  seen)  in  exact  accord- 
ance with  all  the  authorities. 
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REGINA  v.  CHEVERTON. 

_  Lent  Astixes. 

-LHE  prisoner  was  indicted  For  the  murder  of  her  infant  Although  it  is 
(illegitimate)  child,  on  the  4th  of  July  last,  by  drowning  it  case  of  murder, 
in  the  Colne,  at  Colchester.  *£*«  evi. 

Walford  for  the  prosecution.  bS^faHld  u" 

Philbrick  for  the  defence.  murdered* per- 

One   Baxter,  a  policeman,  had   said  to  the   prisoner,  cumstances 
"You  had  better  tell  all  about  it;  it  will  save  trouble ;"  "ent^id^ce 
and  had  then  put  certain  questions  to  her,  in  answer  to  of  identity. 

*  .  Admissions 

which  she  had  made  a  statement,  which  it  was  proposed  by  the  prisoner, 
to  prove  on  the  part  of  the  prosecution.  questions^  a 

Philbrick  objected  that  it  was  inadmissible,  as  having  with  an  ad- 
been  made  under  the  influence  of  a  kind  of  threat  or  "^{j™,*0 
inducement  by  a  person  in  a  position  of  power  and  autho-  knew»  &c»  **w 

inadmissible. 

nty;  and  Butasubse- 

#  quent  state- 

Erle,  C.  J.,  so  held,  and  the  evidence,  therefore,  was  mentby  the 

•     •I  prisoner  to 

excluded.  another  police 

A  police  superintendent,  named  Down,  had  afterwards,  necessarily  so 
about  the  same  time,  December,  gone  to  the  prisoner,  and  ^""influence 
without  cautioning  her,  or  explaining  the  object  of  his  ■it?*x~ 
inquiries,  put  certain  questions  to  her,  and  it  was  proposed 
to  give  her  answers  in  evidence.     It  did  not  appear  that 
he   had   referred   to  her  statements  to  the  other  officer, 
Baxter,  but  she  had  said,  when  she  saw  him,  "  Ah  !  I 
expected  you."     And  his  questions  were  as  to  the  number 
of  her  children,  and  especially  what  had   become  of  the 

(a)  If  a  confession  has  been  ob-  has  been  so  made  under  the  influ- 

tained  from  a  prisoner  by  undue  ence  of  the  consciousness  of  the 

means,  any  statement  afterwards  former  confession,  is  a  collateral 

made  by  him  under  the  influence  of  question  of  fact,  probably,  for  the 

that  confession  cannot  be  received.  Judge  to  determine,  and  it  would 

Res  v.  White,  1  Phil.  Evid.  104.  seem   that  it  was  so   determined 

But  whether  the  second  statement  here,  vide  pott. 
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youngest  (the  one  mentioned  in  the  indictment),  and  in 
particular  whether  she  had  been  at  Colchester  on  July 
4th  (a). 

Philbrick  objected  that  the  statements  were  inadmis- 
sible, because  made  by  the  prisoner  under  the  influence  of 
the  same  inducement,  it  being  all  part  of  the  same  pro- 
ceeding on  the  part  of  the  police  (&). 

Erle,  C.  J.,. consulted  Wightman,  J.,  and  intimated 
that  his  learned  Brother  and  himself  were  of  opinion,  that 
though  the  former  statement  was  inadmissible,  there  did 
not  appear  the  same  reason  for  excluding  the  second.  He 
would,  however,  reserve  the  point  if  requisite. 

The  prisoner's  statement  was  to  the  effect  that  the  father 
of  the  child  (which  was  illegitimate)  had  written  for  it,  and 
that  she  had  sent  it  to  him,  at  Ipswich,  by  a  woman,  at 
the  railway  station,  Colchester. 

The  only  other  evidence  was,  that  she  had  been  seen  on 
the  4th  of  July  going  in  a  direction  which  might  be  towards 
the  river  or  towards  the  station,  with  something  which,  to 
the  witnesses,  seemed  like  a  child,  of  about  the  age  of  the 
missing  infant  (sixteen  months),  and  that,  on  the  next 
morning,  a  body  of  an  infant  child,  of  the  same  sex,  and 
(so  far  as  appeared)  about  the  same  age,  was  found  dead 


(a)  Tbe  Lord  Chief  Justice,  in 
charging  the  grand  jury,  had  ob- 
served upon  this  proceeding  as  very 
improper.  Cockburn, C.J. , during 
the  same  assizes  on  the  Midland 
Circuit,  expressed  a  similar  censure 
in  a  similar  case. 

(6)  Philbrick,  probably  in  taking 
the  objection,  was,  from  its  peculiar 
nature,  reluctant  to  disclose  its  full 
weight,  viz.,  that  the  prisoner's  se- 
cond statement  was  no  doubt  in- 
duced by  tbe  reflection  that  it  would 


be  useless  to  deny  to  the  one  officer 
what  she  had  already  coufessed  to 
the  other.  In  this  view  of  course  the 
second  statement  would  be  in  the 
same  position  as  the  first.  It  should 
seem,  however,  that  the  Judges  de- 
cided, as  a  collateral  question  of  fact 
on  the  evidence,  that  the  second 
statement  was  not  made  under  the 
influence  of  the  consciousness  of 
the  former.  It  should  seem  to  be  a 
question  of  fact  rather  than  of  law. 


a 
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in  the  river.     It  appeared  that  this  child  had  died  from        1862. 

drowning,  but  there  Has  no  other  evidence,  otherwise  than 

before  mentioned,  to  identify  it  with  the  prisoner's  child,  t>. 

•  Cheverton. 

Philbrick,  for  the  prisoner,  relied  chiefly  on  that  ground 
of  defence,  citing  Lord  Hale  (a). 

Erle,  C.  J.  (to  the  jury). — It  is  no  doubt  essential  that 
you  should  be  satisfied  that  the  body  found  in  the  Colne 
was  the  body  of  the  prisoner's  child,  and  put  there  by  her. 
It  is  most  important,  as  laid  down  by  Lord  Hale,  that  on 
an  indictment  for  murder  it  should  be  shown  that  the  body 
found  is  the  body  of  the  murdered  person  (4),  as  otherwise 
persons  might  be  convicted  for  the  murder  of  a  person 
who  was  alive.  It  has  been  suggested,  on  behalf  of  the 
prisoner,  that  the  child  supposed  to  be  murdered  was  sent 
away  by  her,  and  is,  or  may  be,  alive.  That  is  not  for  her 
to  prove,  but  for  the  prosecution  to  disprove.  To  disprove 
it,  her  answers  to  the  questions  of  the  police  superintend 
dent  on  the  second  occasion  are  relied  upon.  To  put  such 
questions  without  any  caution  was  most  improper,  espe- 
cially since  the  prisoner  does  not  seem  to  have  been  aware 
of  their  drift  or  object.  And  an  unmarried  woman  might 
naturally  be  reluctant  to  answer  fully  as  to  her  illegitimate 
children.  On  the  whole  evidence,  are  you  satisfied  that 
the  body  found  in  the  river  was  the  body  of  the  prisoner's 
child,  and  that  it  was  put  there  by  her  ? 

Verdict,  not  guilty. 

(a)  "  I  would  never  convict  any  n esses),  or  at  least  the  body  found 

person  of  murder   unless  the  fact  dead."  2  PI.  C.  290.    IJut  here  the 

(i.  e.  of  the  killing)  were  proved  to  question  was  only  one  of  identity* 
be  done  (i.  e.  clearly  by  eye-wit-  (b)  Vide  supra. 
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Lent  Jttixet.     .-« 

A  married  wo-  1HE  prisoner  was  indicted  for  the  murder  of  her  hus- 
klne'd  her  h us-  band,  and,  on  another  indictment,  for  the  murder,  on  the 
band  immedi-    game  occasion,  of  her  infant  child. 

ately  after  an 

SE^from".  Walford  and  Philbrick  for  the  prosecution. 

Stfchk  *Mt°»  fot  the  aefence. 

caused^  great  The   prisoner,  who  was  a  person  of  somewhat  weak 

Lnd  exhausted  'nte''ect>  had   been  married   to  a  labourer,  her  deceased 

the  vessels  of  husband,  for  seven  years,  and  had  had  four  children  by 

the  brain,  and 

thus  so  weak,    him,  of  whom  the  child  she  had  killed  was  the  youngest, 

and  so  tended*  an^  wa8  onty  a  ^ew  months  old.  After  her  confinement 
to  produce  in-    gj^  jja(j  \yeen  \\\  for  some  time,  and  for  want  of  food  and 

sane  delusions 

of  the  senses,  necessaries  became  in  the  last  degree  prostrated  by  pby- 
suffering  under  sical  weakness.  Her  husband  having  been  sent  to  prison 
she^ompfa'ined  ^or  a  montb  for  some  trifling  offence,  she,  with  her  child, 
of,  and  which,    had  gone  into  the  workhouse,  whither,  on  account  of  her 

by  her  own  ac-  . . 

count,  had  weakness,  she  had  to  be  taken  in  a  fly.  While  there,  she 
aniie^ime  of  was  attended  by  the  doctor  for  a  female  disorder,  which 
the  act  of  ho-     cailSed  a  great  loss  of  blood,  and  by  exhausting  the  vessels 

micide  (al-  °  . 

though  they  of  the  brain,  tended  to  weaken  it,  and  so  led  to  mental 

as  would  lead  weakness,  as  well  as  the  utmost  nervous  depression.    She  at 

evidence  from  ^mes  talked  wildly  of  having  seen  devils,  a  bright  light,  &c, 

which  a  jury  and  the  doctor  judged  these  to  be  natural  and  probable 

might  properly  .  . 

find  that  she  results  of  the  causes  mentioned,  and  the  chaplain,  as  w  ell  as 
asuteofmind  the  doctor,  judged  these  to  be  signs  of  insanity.  It  was 
at  the  time  of     even  thought  that  she  must  be  sent  to  a  lunatic  asylum, 

the  act  as  to  &  . 

know  its  nature  but  the  physical  symptoms  abated  under  medical  treat- 

or  be  account-  .      .  .      .  .  .  i-i         •       t 

able  for  it         ment,  and  with  them  the  mental  symptoms  likewise  began 

to  disappear.  They  would,  however  (the  doctor  thought), 
be  likely  to  reappear,  if  anything  occurred  to  re-excite  the 
physical  disorder  of  the  system.  Still,  when  the  month's  im- 
prisonment of  the  husband  had  expired,  and  he  applied  for 
his  wife,  it  was  doubted  whether  she  ought  to  be  sent  home. 
However,  she  did  so  on  the  14th  of  January,  after  spending 
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the  day  with  her  husband's  patents.  While  there,  they 
were  reading  the  Bible  together,  and  in  making  remarks 
on  Christ's  temptation,  she  said  that  she  had  been  tempted 
by  the  devil  sometimes  to  cut  her  husband's  throat,  or  her 
own,  and  should  do  so  very  likely  some  day.  They  went 
home  in  the  evening,  and  early  next  morning  she  roused 
her  mother,  telling  her  at  first  that  some  one  had  cut  her 
husband  all  to  pieces,  and  then  that  she  had  killed  him ; 
and  she  subsequently  said  she  had  killed  him  with  a  chop- 
per as  he  lay  asleep,  and  afterwards  killed  the  child  ;  and 
that  while  she  was  doing  it,  she  heard  the  devils  blundering 
up  and  down  the  stairs,  and  making  a  dreadful  noise,  &c. 

Upon  this  evidence,  without  calling  on  the  prisoner's 
counsel, 

Erle,  C.  J.  (to  the  jury). — Are  you  of  opinion  that  the 
prisoner  was  in  a  state  to  know  that  she  was  doing  what 
was  wrong  (a)  ?     There  was  morbid  action  of  the  brain  : 


1862. 


(a)  This  case  well  illustrates  a 
real,  as  contrasted  with  a  colourable, 
defence,  on  the  ground  of  insanity, 
and  also,  the  proper  evidence  to 
sustain  it.  To  establish  a  defence 
on  the  ground  of  insanity,  it  must 
be  clearly  proved,  that,  at  the  time 
of  committing  the  act,  the  party 
accused  was  labouring  under  such 
a  defect  of  reason,  from  disease  of 
the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  teat  doing, 
or  as  not  to  know  that  what  he  was 
doing  was  wrong;  Macnaghten's 
case,  10  CI.  &  Fin.  200.  And  again, 
in  a  later  case,  to  entitle  a  pri- 
soner to  be  acquitted  on  the  ground 
of  insanity,  he  must,  at  the  time  of 
the  committing  of  the  offence,  have 
been  so  insane  that  he  did  not  know 
right  from  wrong ;  Maule,  J.,  Reg. 
v.  Higginson,  1  Car.  &  K.  129.  If, 
to  a  charge    of   felony,   the  de- 


fence set  up  be  insanity,  the  ques- 
tion for  the  jury  will  be,  whether 
the  prisoner  was  labouring  under 
that  species  of  insanity  which  satis- 
fied them  that  he  was  quite  unaware 
of  the  nature,  character  and  const" 
quences  of  the  act  he  was  committing; 
or,  in  other  words,  whether  he  was 
under  the  influence  of  a  diseased 
mind,  and  was  really  unconscious, 
at  the  time  he  was  committing  the 
act,  that  it  was  a  crime ;  Reg.  v. 
Oxford,  9  Car.  &  P.  525— per 
Denhan,  C.  J.,  Alderson,  B.  and 
Patteson,  J.  But  the  question  is 
quite  distinct,  and  is  one  of  law  for 
the  Judge,  whether  there  is  suf- 
ficient evidence  to  leave  to  the  jury 
to  sustain  the  defence  thus  defined. 
And  although  in  Macnaghten's  case 
it  was  laid  down  that,  where  an 
accused  person  is  supposed  to  be 
insane,  a  medical  man,   who  has 
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there  wag  a  state  of  disease   resulting   from    childbirth, 
and   other  causes,  which   might   lead   to   insanity ;    and 


been  present  in  Court  and  heard 
the  evidence,  may  be  asked,  as  a 
matter  of  science,  whether  the  facts 
stated  by  the  witnesses,  supposing 
them  to  be  true,  show  a  state  of 
wind  incapable  of  distinguishing 
between  right  and  wrong, —  this 
assumes  that  there  are  facts  which 
the  Judge  deems  sufficient  so  to 
leave  to  the  jury,  and  also  that  the 
medical  man  is  to  give  his  opinion 
as  on  a  matter  of  science,  i.  e.  on 
matters  within  his  proper  cogni- 
zance as  a  medical  man,  and  what 
they  are  this  can  well  illustrate. 
The  medical  man,  whether  he 
speak  as  to  facts  he  has  himself  ob- 
served, or  as  to  facts  stated  by 
others,  is  to  state  his  opinion,  as  a 
skilled  witness,  on  the ,  facts;  his 
opinion  as  to  the  probable  state  of 
the  prisoner's  mind  at  the  time, 
founded  on  the  facts;  (Regina  v. 
Richards,  ante,  Vol.  I.,  p.  87.) 
Unless  they  are  facts  purely  of 
medical  cognizance,  as  the  effect  of 
exhaustion  of  vessels  of  the  brain, 
as  in  the  present  case,  it  should  seem 
that  his  opinion  is  not  that  of  a 
skilled  witness,  and  so  not  evi- 
dence ;  unless  he  speak  as  a  per- 
son skilled  in  the  phenomena  or 
symptoms  of  lunacy,  from  treat- 
ment of  lunatics,  and  even  then  it 
seems,  from  the  decisions  of  the 
House  of  Lords  in  Ferrer's  case 
and  Macnagh ten's  case,  it  is  for  the 
jury  to  form  their  judgment  on  the 
opinions  expressed  on  such  phe- 
nomena or  symptoms.  The  dan- 
ger of  relying  on  merely  mental 
phenomena,  as  delusions,  or  the 
like,  is,  that  they  may  be  simulated, 


and  must  be  taken  on  the  account 
of  the  person  accused.  And  there 
is  not  any  case  in  which  the  de- 
fence has  been  sustained  without 
tome  facts,  however  slight,  capable 
of  proof,  and  showing  insanity  pro- 
bable. In  the  case  of  Mrs.  Brongb, 
tried  at  the  Surrey  Summer  As- 
sizes, Guildford,  1 854,  coram  Eble, 
C.  J.,  for  the  murder  of  her  chil- 
dren ( Bodkin  and  Robinson  for  the 
crown,  James  and  Hawkins  for  the 
prisoner),  the  only  evidence  of  ac- 
tual or  probable  insanity  (i.  e. 
founded  on  facts  prior  to  the  act 
itself)  was,  that  she  had  sustained 
some  injury  in  the  head,  which, 
according  to  the  medical  evidence, 
was  such  as  might  have  led  to  in- 
sanity. But  not  only  was  there  no 
evidence  that  it  hud,  but  all  the 
evidence  was  the  other' way,  inas- 
much as  down  to  the  time  of  the 
act  she  had  been  in  charge  of  her 
household,  and  brought  up  her 
whole  family,  as  far  as  appeared, 
quite  sensibly.  Upon  this  slender 
evidence,  coupled  with  the  circum- 
stances of  the  act  (which  of  course 
can  never  be  excluded),  and  ber 
irrational  accounts  of  it,  a  theory 
of  "  homicidal  impulse"  was  set  up 
for  the  defence.  In  a  very  remark- 
able charge,  the  Lord  Chief  Justice 
condemned  this  theory,  apart  from 
evidence  of  real  and  actual  insa- 
nity, and  impressed  upon  the  jury 
very  forcibly,  that  persons,  by  the 
long  indulgence  of  bad  passions, 
might  make  themselves  subject  to 
homicidal  impulses,  which  at  last 
became,  in  a  certain  sense,  irresis- 
tible, but  which,  so  far  from  being 
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there  were,  before  the  act  in  question,  delusions  of  the 
senses f  which  the  medical  men  consider,  and  might  well 
consider,  symptoms  of  insanity.  She  seems  to  have  fancied 
she  saw  and  heard  devils,  even  when  no  one  was  in  the 
house  alive  but  herself.  If  so,  that  was  a  delusion  of  such 
a  nature  as  to  indicate  insanity.  Her  killing  her  child  at 
the  same  time  was  no  doubt  under  the  same  influence. 
It  is  for  you  to  say  whether,  upon  such  evidence,  you 
consider  she  was  in  such  a  state  as  to  know  the  nature  of 
her  actions,  and  to  be  aware  that  she  was  committing  a 


18(52. 


proper  ground  of  excuse  or  defence, 
were  at  once  the  result,  and  the 
proof,  of  long  continued  depravity. 
As  regarded  the  evidence  of  in- 
sanity— slight  as  it  was — the  Lord 
Chief  Justice  left  it  to  the  jury  (of 
course  defining  insanity,  in  a  legal 
sense,  according  to  the  authorities 
above  quoted),  with  strong  obser- 
vations on  the  medical  evidence  as 
to  its  probability.  It  was  of  course 
hardly  possible  to  withdraw  it  from 
the  jury  (if  it  were  practically  pos- 
sible to  do  so),  for  in  some  cases 
the  only  mode  of  showing  that  there 
was  actual  insanity  at  the  time  is 
by  showing  physical  or  other  causes, 
making  it  probable  that  it  did  so 
exist.  But  the  remarks  of  the 
Lord  Chief  Justice,  as  to  the  un- 
satisfactory nature  of  such  evidence, 
and  the  danger  of  acting  on  it,  were 
well  illustrated  in  the  history  and 
result  of  that  case.  The  jury  ac- 
quitted the  prisoner  on  the  ground 
of  insanity,  mainly,  no  doubt,  on 
the  supposed  absence  of  any  rational 
motive  for  the  act.  But  after- 
wards, there  was  an  action  for 
adultery  by  the  prisoner's  husband, 
in   which  he  recovered  damages, 


and  it  was  stated  at  the  time,  that 
the  husband's  discovery  of  the 
adultery,  and  threat  of  expulsion, 
had  excited  the  unfortunate  woman 
to  the  murder  of  her  children  in  a 
paroxysm  of  revenge.  So  in  a 
later  case  ( R,  v.  Haynet,  ante,  Vol. 
I.,  p.  606)  the  theory  of  homicidal 
impulse  was  condemned  by  Bram- 
wbll,  B. — "  The  act,  being  appa- 
rently motiveless,  is  not  a  ground 
from  which  you  can  safely  infer  the 
existence  of  such  an  influence. 
Motives  unknown  may  exist  A 
morbid  thirst  for  blood  would  itself 
be  a  motive  urging  to  the  deed." 
In  that  case  there  were  no  facts  to 
show  insanity,  and  the  prisoner  was 
convicted.  In  a  case  before  Black- 
burn,  J.,  at  the  Surrey  Summer 
Assizes,  where  a  woman  had  got 
up  from  bed  and  cut  her  sister's 
throat,  without  any  proved  or  appa- 
rent motive,  there  was  evidence  of 
some  injury  to  the  head  sustained 
in  India,  and  some  medical  evi- 
dence that  it  might  suddenly  give 
rise  to  insanity,  and  the  learned 
Judge  left  the  case  to  the  jury  aa 
above,  and  the  prisoner  was  ac- 
quitted, on  the  ground  of  insanity^ 
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1862.        crime.     If  not,  then  it  would  be  proper  to  acquit  her,  on 
the  ground  of  insanity. 

The  jury  at  once  found  a  verdict  of 

Not  guilty,  on  the  ground  of  insanity. 


Coram  Wightman,  J. 
NEWMAN  v.  CARDINAL. 

Lent  Aitizet.     -y 

A creditor hav-  INTERPLEADER:  the  issue  being,  whether,  on  the 
[5f5S£I?tolh  14th  December,  1860,  certain  crops  and  chattels  were  the 
take  a  growing  property  of  the  plaintiff,  the  claimant,  or  of  the  defendant 

crop  in  satis-       *      ■        J 

faction,  and  the  the  execution  creditor. 

debtor  giving 

him  a  receipt         Hawkins  for  the  plaintiff,  the  claimant 

for  the  amount 

of  the  debt,  as        Lush  and  J.  Brown  for  the  defendant,  the  execution 

if  for  money 

paid  on  a  sale     Creditor. 

S[.^5Swand  The  plaintiff,  the  claimant,  was  a  creditor  of  L.,  the 
having  taken     judgment  debtor,  for  155/.,  and  they  had  agreed  that  be 

possession: —     jo  »  '  *  o 

Held,  that  the  should  take  in  satisfaction  of  the  debt  a  growing  crop  of 
though  not  re-  wheat.  The  plaintiff  relied  on  a  transfer,  in  proof  of  which 
glodFas  aWafnst  ^e  Put  xn  ^e  f°l'ow'ng  document  dated  December  15, 

an  execution        J  860  : — 

"  Received  of  Mr.  Newman  155/.  for  sixteen  acres  and 
a  half  of  wheat,  now  growing  on  the  farm,  &c."  (signed  by 
the  debtor). 

The  corn  was  then  just  above  the  ground,  and  the 
claimant  gave  evidence  that  he  had  hoed  and  cultivated  the 
farm,  and  thus  been  in  possession  of  it  after  this  transac- 
tion. The  crop  had  been  seized  by  the  sheriff  under  the 
execution  issued  on  the  15th  July,  1860,  before  the  crop 
was  reaped,  but  after  it  was  ripe  and  ready  for  reaping. 

At  the  close  of  the  case  for  the  plaintiff,  the  claimant, 

Lush,  on  the  part  of  the  defendant,  the  execution  cre- 
ditor, objected,  that  either  the  document  put  in  was  a 
transfer  of  property  within  the  Bill  of  Sale  Act  (17  &  18  Vict 
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c.  36),  which  clearly  included  "stock  or  produce  upon  any 
farm  or  lands/'  because  it  expressly  excepted  "  such  stock 
or  produce,  which,  by  virtue  of  any  covenant  or  agreement, 
or  the  custom  of  the  country,  ought  not  to  be  removed 
from  the  farm'' (a);  or,  if  no*  such  a  transfer,  then  there 
was  no  transfer  of  property  to  the  claimant,  because  there 
was  no  note  in  writing  under  the  4th  section  of  the  Statute 
of  Frauds  (A). 

Hawkins. — There  was  payment  and  possession  taken ; 
Alsop  v.  Day  (c),  and  the  statute  does  not  apply. 

Wightmak,  J. — That  may  get  rid  of  the  objection,  but 
I  shall  reserve  the  points. 

Verdict  for  the  plaintiff  (rf). 


(a)  See  Finlason's  C.  L.  P.  Acts, 
Appendix,  p.  316,  and  the  note  on 
the  subject  and  cases  there  cited. 

(6)  It  was  a  growing  crop.  See 
Emmerson  ▼.  Heeley,  2  Taunt.  38  ; 
Saimbury  v.  Mathews,  4  M.  &  W. 


343. 

(c)  5  L.  T.,  N.  S.  12. 

(d)  In  Easter  Term,  Brown 
moved  in  Exchequer,  but  took  no- 
thing. 


1862. 


Newman 

v. 
Cardinal. 


INCLEDON  v.  WATSON. 

— .  Lent  Auiat. 

.DECLARATION,   that  the  defendant  was   a  school-  In  an  action 
roaster  and  tenant  of  premises,  and,  with  intent  to  induce  senutionaito 
the  plaintiff  to  purchase  the  good-will  of  the  school,  falsely  w^jn^%fcfea 
represented  to  the  plaintiff  that  there  were   twenty-two  question  will 

be,  not  merely 

boarders  and  twenty-five  acres  of  land  to  let  off;  whereby  whether  it  was 
the  plaintiff  was  induced  to  purchase  the  good-will  for  Aether  the  "* 
140/.,  whereas  in  truth  and  in  fact  there  were  less,  &c.         defendant  kept 

'  it  up,  and  whe- 

Claim  100/.  ther,  even  if  he 

Pleas:  not  guilty.  plaintiff  was 

That  the  plaintiff  was  not  induced  by  the  alleged  repre-  ^X^teThe 
sentation  to  purchase,  &c.  purchase.  The 

amount  of  a 
claim  may  be 
amended  at  the 
trial,  but  will 

not  be  so  if  the  damages  appear  to  have  exceeded  what  the  plaintiff  bad  really  claimed  of 

was  entitled  to. 


Hawkins  and  Pearce  for  the  plaintiff. 
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]g£2.  JBaUantite,  Serjt.,  and  Hott  for  the  defendant. 

In  January,  1860,  the  defendant  had  given  to  a  school 
agent  particulars  in  writing  (lost,  and  not  put  in  evidence), 
whence  he  had  prepared  and  published  in  a  school  journal 
an  advertisement  of  the  school,  as  to  be  disposed  of,  de- 
scribing the  number  of  boarders  at  twenty-two,  and  the  land 
which  could  be  let  off  at  twenty-five  acres.    Premium  150/. 
Possession  to  be  given  at  Lady-day  next.  Just  before  Lady- 
day,  on  the  17th  March,  the  plaintiff  entered  into  negotia- 
tions with  the  defendant  and  his  agent,  upon  the  basis  of 
this  advertisement.     The  negotiations   continued   during 
April  and  May,  and  the  advertisement  was  kept  standing 
all  that  time.    The  agent  stated,  however,  that  he  had  told 
the  plaintiff  that  he  must  not  depend  on  the  advertisement 
as  correct  in  all  respects.     But  it  did  not  appear  that 
either  the  defendant  or  his  agent  had  told  the  plaintiff 
what  was  the  fact,  that  at  Lady-day  the  number  of  boarders 
had  fallen  to  seventeen. 

On  the  other  hand,  it  did  not  appear  that  the  plaintiff 
had  asked  the  question  whether  the  number  of  scholars  re- 
mained the  same. 

A  prospectus  was  put  into  his  hands  which  stated  the 
number  of  acres  to  be  let  off  at  less  than  twenty-five,  and 
the  defendant  said  he  had  never  measured  the  land,  and 
did  not  know  exactly  how  much  there  was.  In  point  of 
fact  there  were  only  about  twenty  acres  altogether.  It 
did  not  appear,  however,  that  on  this  point  the  plaintiff  had 
made  any  particular  inquiries. 

On  the  24th  of  June,  the  plaintiff  signed  the  agreement 
and  paid  the  premium,  which  had  been  reduced  to  140/. 
(for  a  reason  which  had  no  regard  to  the  present  question 
between  the  parties),  and  on  that  day  he  took  possession. 

Only  twelve  scholars  came  back  from  the  vacation. 

A  return  of  part  of  the  premium  had  been  claimed  and 
refused. 

A  plaint  had  been  brought  in  the  County  Court  for  50/. 
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and  removed  by  certiorari.     And  the  claim  in  the  declare-        1862. 

tion  was  for  100/.  . 

Incledow 

Wightman,  J.  (to  the  jury). — There  is  no  doubt  the      watboit 

representations  were  false.     But  the  plaintiff  alleges  that 

he  was  induced  by  these  representations  to  enter  into  the 

contract.     Was  that  so  ?     Possession  was  to  be  given  at 

Lady-day,  and  the  representation  must  be  taken  as  refer- 

ing  to  that  time.     Was  he  told  that  there  were  then  only 

seventeen   scholars?      No  doubt   nothing  can   be   more 

precarious  than  the  good-will  of  a  school,  and  the  number 

of  scholars   must   fluctuate,  especially  in   prospect  of  a 

change.     And  there  was  no  guarantee  that  the  numbers 

should  keep  up  to  the  number  stated.     The  question  is, 

was  the  number  wilfully  misstated  by  the  defendant  at 

Lady-day  ?     The  advertisement,  for  all  that  appears,  was 

true  when  he  penned  it.     But  it  was  kept  standing,  and 

the  question  is,  first,  whether  he  told  the  plaintiff  that 

the  number  of  scholars  had  fallen  to  seventeen,  and  next, 

whether  the  plaintiff  made  the  contract  on  the  belief  that 

there  were  twenty-two?     Of  course  he  could  not  if  he 

were  told  otherwise.     Was  he  told  otherwise?     He  was 

told  not  to  rely  on  the  advertisement  as  correct.     Did  he 

purchase  on  the  faith  of  the  representations  made  in  it  ? 

Verdict  for  the  plaintiff,  damages  140/. 

Hawkins  applied  to  amend  the  declaration  by  increasing 
the  claim  to  140/. 

Holl  opposed  the  application,  on  the  ground  that  the 
original  claim  had  been  only  for  50/.,  and  further,  that  the 
verdict  by  reason  of  the  excess  was  invalid. 

Wightman,  J.,  said,  if  it  were  to  be  assailed  on  that 
ground  he  would  make  the  amendment.  If  not,  he  did 
not  feel  disposed  to  do  so,  looking  at  the  original  claim  in 
the  County  Court. 

Holl  thereupon  undertook  not  to  move  on  that  ground  ; 
but 
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Watson. 


WiGHTMAJf,  J.,  then  refuted  the  application,  and,  by 
assent. 

Ordered  the  verdict  to  be  entered  for  100/.  (a) 


(a)  Vide  Tebbt  v.  Barron,  4  M. 
&  Gr.  844,  claim  not  amendable 
before  the  C.  L.  P.  Act,  1852;  but 
see  Gibbs  v.  Knightlty,  26  L.  J., 


Exch.  294,  (the  emee  of  an  arbitra- 
tion), that  it  is  so  now  at  any  time; 
sect.  222  allows  amendment  in  M 
proceedings,  at  any  time. 


Lent  Atsixes. 

On  a  bailment 
of  money  to 
be  applied  to  a 
certain  pur- 
pose,  a  rea- 
sonable time 
must  have 
elapsed  before 
it  can  be  re- 
covered in  de- 
fault of  such 
application ; 
and  quart, 
whether  such  a 
time  can  have 
elapsed  before 
a  request  to 
return  it. 


WIGGINTON  v.  DODD. 

-1J  IRST  count :  for  that  the  plaintiff  delivered  to  the  de- 
fendant, and  he  received  from  her,  the  sum  of  200/.,  to  be 
within  a  reasonable  time  applied  to  the  purchase  of  the 
good-will  of  a  public  house,  &c. 

Averment,  that  a  reasonable  time  had  elapsed. 

Breach,  that  the  defendant  had  not  so  applied  the 
money,  but  wrongfully  retained  it 

Second  count,  money  had  and  received. 

Pleas :  inter  alia,  never  indebted,  and  denying  that  a 
reasonable  time  had  elapsed. 

Prentice  for  the  plaintiff. 

Shee,  Serjt,  for  the  defendant. 

The  plaintiff,  in  October,  had  agreed  to  lend  the  defend- 
ant 200/.  to  go  into  a  public  house,  having  the  lease  as  a 
security.  A  particular  public  house  had  been  looked  at 
and  approved,  and  the  defendant  was  to  have  it  in  a 
fortnight.  It  turned  out  that  he  could  not  have  it,  and 
he  looked  out  for  another.  In  the  meantime  the  plaintiff's 
friends  dissuaded  her  from  the  business,  and  on  the  28th 
January,  this  action  was  brought.  It  appeared  that  there 
had  been  no  request  to  return  the  money. 

Wightman,  J. — The  question  then  will  be  under  the 
first  count,  whether  a  reasonable  time  had  elapsed  before 
action. 

Prentice.— There  is  the  count  for  money  had  and 
received. 


DODD. 
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Wig  htm  an,  J. — That  depends  on  the  same  question.        1862. 
For  the  plaintiff  has  never  asked  for  the  money.     If  she 

.  WlOOIVTON 

had,  she  might  have  rescinded  the  contract.  As  it  is,  it 
turns  upon  the  question  of  reasonable  time,  and  it  will  be 
for  the  jury,  whether,  before  any  request  to  return  the 
money,  a  reasonable  time  had  elapsed  to  perform  the 
contract. 

Prentice  thereupon  consented  to  terms,  on  which 

Verdict  for  the  plaintiff. 


SCHWINGE  t;.  DOWELL. 

fry  Lent  Asrixe*. 

JLRESPASS  for  breaking  and  entering  a  close  of  the  Evidence  that 
plaintiff,  abutting  on  the  Whitehall  Road,  in  the  manor  j^gT of 
of  Woodford,  and  throwing  down  hurdles  and  fences  of  the  PJea*ure»  «•* 

°  wood,  or  the 

plaintiff  upon  the  said  close.  like,  people 

Pleas:    1.   Not  guilty.  abo^wherever 

2.  That  the  close  was  not  the  plaintiff's.  lhe?ePSdno 

3.  Justification,  by  reason   of  a  common   and  public  definite  endur- 

i_«  i  i  ing  trackway 

highway  over  the  close  for  all  persons  to  go  and  return  in  any  pard- 
on foot  at  all  times  of  the  year,  at  their  free  will   and  Son%ut 

pleasure.  merely  tempo- 

r  rary  and  tran- 

4.  That  the  close  was  without  hedge  or  fence,  and  was  sitory  tracks, 
waste  land  of  the  manor  of  Woodford,  and  has  been  used  wet  weather 
as  a  place  of  resort  by  the  inhabitants  of  the  manor.    And  !"il*7J™ 

r  J  every  season, 

that  within  the  manor,  time  out  of  mind,  there  has  been  a  *nd  never 

proved  to  be 

certain  ancient  and  approved  custom,  that  the  inhabitants  repaired:— 
of  the  manor  at  all  reasonable  times  in  the  year  have  had  evidence™ 
the  easement,  liberty  and  privilege,  and  have  used  to  have  which  a  jury 
the  privilege,  &c.  of  walking  in  the  said  close  for  air  and  find  either  a 

public  h:ghway 

exercise*  or  a  public 

Averment,  that  the  defendant  was  an  inhabitant  of  the  jfr*V»f  iwon 

'  tor  air  ana 

manor,  and  that  the  plaintiff  had  wrongfully  enclosed  the  exercise,  or  a 
paid  land,  whereupon,  &c.     Issue  and  demurrer.  right  of  way. 

New  assignment  of  trespasses  in  excess  of  the  alleged 


SCHWINOB 

9. 
DOW  ELL. 
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1862.        rights,  and  on  other  parts  of  the  close,  and  for  other  pur- 
poses, &c.     Issue. 

Bovill,  Lush  and  J.  Brown  for  the  plaintiff. 

Hawkins,  Barnard  and  Newman   Ward  for    the  de- 
fendant. 

The  locus  in  quo  was  part  of  Woodford  Wells  Green,  in 
front  of  the  plaintiff's  house,  and  on  one  side  of  White- 
hall Road,  leading  from  Woodford  to  Chingford,  through 
"  Epping  Forest/9  The  Green  had  been  part  of  the  Royal 
Forest  of  Waltham,  comprising  several  manors,  and  among 
others  Woodford  Manor,  in  which  the  Green  lay  (a).  It 
was  the  custom  of  the  manor  that  the  lord,  with  the  assent 
of  the  homage  at  a  court  baron  of  the  manor,  should  have 
power  to  grant  land  out  of  the  waste,  and  the  plaintiff's 
house  was  upon  land  which  had  been  so  granted. 

On  the  23rd  July,  1861,  at  a  general  court  baron  and 
customary  court  of  the  lord  (as  entered  on  the  rolls),  the 
lord,  by  his  steward,  with  the  consent  of  the  homage, 
granted  to  the  plaintiff  the  locus  in  quo,  to  be  holden  of 
the  lord  by  copy  of  court  roll,  according  to  the  custom  of 
the  manor,  the  grant  to  be  void,  if  within  two  years  the 
grantee  did  not  bring  the  said  land  into  cultivation  as 
arable,  pasture,  or  meadow  (ft),  or  if  he  should  build  on  it 
without  licence. 

On  the  30th  July,  the  plaintiff  enclosed  the  locus  in  quo 
with  fences  or  hurdles,  and  on  the  very  next  day  (c)  the 

(a)  So  that  the  soil  was  io  the  not,  raise  the  question, 
lord ;   the  forestal  rights,  or  royal  (b)  This,  of  course,  would  be  in 

franchise,  in  the  Crown.  The  latter,  derogation  of  the  forestal  rights  of 

of  course,  gave  no  interest  in  the  the  Crown  ;  but,  on  the  face  of  the 

soil,  but  would  be  violated  by  any  grant,  it  did  not  appear  that  the 

encloturt  without  the  licence  of  the  manor  was  part  of  the  forest. 
Crown.  And  it  did  not  appear  that  (c)  Query,  if  there  waspossfsuoa 

the  plaintiff  had  such  licence;  nor  in  the  plaintiff  sufficient  to  enable 

had  he,  in  fact,  until  after  the  tres-  bim  to  maintain  trespass,  apart  from 

passes.     On   the  other  hand,  the  title,  on  the  principle  of  Treddder 

defendant  having  no  interest  under  v.   Tresidder,  1   Q.  B.  Rep.  416  ; 

the  Crown,  could  not,  and  so  did  Every  v.  Smith,  26  L.  J.,  Ex.  344. 


DOWELL. 
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defendant  pulled  them  down.     In  August  this  action  was         1862. 
brought.  v^v^.^ 

SCHWINOB 

It  appeared  that,  in  1830,  Whitehall  Road  was  made,  _  * 
before  which  there  ran,  somewhat  in  the  same  direction,  a 
"glade"  or  opening,  in  the  forest;  but  it  was  suggested, 
on  the  part  of  the  defendant,  that  the  glade  run  over  the 
locus  in  quo  towards  his  house,  which  lay  beyond  the 
plaintiff's,  towards  Chingford.  At  the  making  of  the  road, 
however,  a  ditch  had  been  dug  (probably  for  drainage)  on 
the  locus  in  quo  (a),  on  the  side  next  to  the  road.  Prior 
to  1830  the  whole  land  was  unenclosed,  and  the  green  had 
been  an  open  space  in  the  forest,  void  of  trees  and  covered 
with  furze,  of  which,  in  course  of  time,  it  had  been  cleared, 
still  remaining  unenclosed.  There  was  evidence — nor  was 
it  disputed — that  people  had  always  been  used  to  go  over 
the  locus  in  quo,  as  over  the  rest  of  the  forest,  wherever 
they  liked,  and  whenever  they  could ;  but  there  was  no 
distinct  evidence  of  any  definite  way  in  any  particular 
direction,  and  though  there  were  "  tracks/'  from  time  to 
time,  which  might  last  for  a  few  weeks  or  months,  there 
was  no  beaten  or  enduring  track  in  any  one  direction, 
which  had  lasted  for  years.  And  it  further  appeared  that 
the  green,  like  the  old  forest  glades  (one  of  which  it  was 
suggested  had  gone  across  it),  was  in  wet  weather  or 
winter  impassable  for  travellers  on  foot,  who  would  then 
be  forced  to  go  along  the  hard  road,  called  Whitehall 
Road. 

Hawkins  offered  to  prove  that  the  inhabitants  were  used 
to  play  games  on  the  green  (ft),  but 

Bovill  objected  that  there  was  no  plea  to  raise  such  a 
defence,  and  the  evidence  was  not  pressed. 

It  was  admitted,  on  the  part  of  the  plaintiff,  that  the 

(a)  Vide  supra,  (r),  p.  846.  to  play  games  there  is  good,  but 

(6)  See   Fitch   v.    R'twlingt,   2  not  for  strangers  or  persons  coming 

H.  Bl.  393,  where  held  that  a  cus-  there.     And  see  Smith  v.  Ty*on,  9 

torn  for  the  inhabitants  of  a  place  A.  &  £.  406. 
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1862.        nearest  course  to  Chingford  lay  across  the  green,  in  the 
y^k^m^J      direction  of  the  alleged  way,  but  it  appeared  that  it  was 
«.  only  in  summer  or  in  dry  weather  that  it  could  be  used, 

and  that  (to  use  the  language  of  the  witnesses)  there  was 
no  regular  track  or  footway ;  "  people  went  anywhere  they 
could."  It  was  admitted  that  there  were  transitory  tracks, 
as  there  were  all  over  the  forest,  but  no  beaten,  worn,  or 
permanent  track  or  footway. 

The  witnesses  for  the  defendant  did  not  say  that  the 
supposed  path  was  passable  in  wet  weather,  and  even  the 
defendant  said  he  "  could  not  say  that  there  was  a  defined 
path." 

Bovill,  in  reply,  urged  that  this  kind  of  evidence 
would  not  establish  rights  in  the  public,  or  in  the  in- 
habitants of  a  place,  as  otherwise  the  owner's  right  of 
property  would  virtually  be  divested  in  all  open  unenclosed 
lands,  over  which  the  people  were  allowed  to  wander  and 
ramble  as  they  pleased,  but  that  such  evidence  merely 
showed  a  species  of  permissive  enjoyment  (a). 

Wightman,  J.  (to  the  jury). — The  question  is,  whether 
there  was  a  way  over  the  spot  where  tfie  hurdles  were  put 
up.  In  one  sense  there  was  a  way  there  and  everywhere, 
for  it  appears  that  the  green  was  part  of  the  ancient  forest, 
and  the  effect  of  the  evidence  is,  that  people  went  wher- 
ever they  liked.  All  the  witnesses  seem  to  concur  in  that, 
that  everybody  went  wherever  they  pleased.  And  so,  in 
that  sense,  the  whole  forest  was  one  great  way.  But  that 
is  not  the  sense  in  which  the  word  is  used  in  the  plea ;  it 
must  be  taken  in  some  more  definite  sense,  or  else  the 
entire  forest  must  be  deemed  to  be  a  way.  Was  there  any 
defined  way,  in  any  particular  direction  ?  It  has  been 
attempted  to  prove  that  there  was ;  and  it  appears  that, 
from  a  certain  point,  the  course  of  the  alleged  way  would 
be  the  nearest  course  to  Chingford.     But  it  appears  also 

(a)  That  is,  whether  of  the  right  of  way,  or  of  walking. 
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that  though  there-were  many  tracks  in  different  directions, 
none  of  them  were  enduring;  and  that  they  would  be  impass- 
able in  winter.  Before  Whitehall  Road  was  made  persons 
would  have  to  force  their  way  through  furze,  and  bushes, 
and  swamps ;  and  it  does  not  plainly  appear  where  the 
alleged  way  would  have  led,  or  why  it  should  have  been 
used.  Since  Whitehall  Road  was  made  the  supposed  way 
seems  to  have  been  convenient,  when  passable,  to  avoid  a 
corner,  and  save  a  slight  distance  in  going  to  houses  built 
since  then.  The  question,  then,  on  the  first  special  plea 
is,  whether  there  was  a  right  of  way  on  the  spot  where  the 
hurdles  were  placed  ?  If  you  think  there  was  no  regular 
way  there,  but  that  people  merely  went  where  they  liked, 
find  for  the  plaintiff. 

Then  as  to  the  alleged  custom,  it  is  laid  in  the  in- 
habitants; but  the  proof  is  wider  than  the  plea,  for  it 
appears  that  all  the  world  went  wherever  they  pleased. 
It  may  be  a  question  whether  that  would  be  a  good  custom 
in  law  ;  and  of  course  if,  in  point  of  fact,  it  is  proved  as  to 
all  the  world,  it  is  proved  as  to  the  inhabitants.  On  the 
other  hand,  if  the  plea  be  taken  to  mean  that  the  right  is 
only  in  the  inhabitants,  it  is  disproved,  for  the  proof  shows 
it  to  be,  if  it  exist  at  all,  in  all  the  world.  Supposing, 
however,  that  the  plea  only  alleges  that  the  inhabitants 
have  the  right,  then  was  there  such  a  custom  as  is  laid  ? 

As  regards  both  pleas,  observe  that  the  question  is, 
whether  the  alleged  user  was  as  of  right ;  for  if  they  were 
merely  permissive  usages,  the  pleas  are  not  sustained. 

The  jury  found  that  there  was  not  a  way,  and  that  there 
was  not  a  custom,  as  alleged. 

Verdict  for  the  plaintiff  (a). 

(a)   Vide  Chapman  v.  Cripps,  post,  p.  864. 
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THE  QUEEN  v.  CLEARY. 

Spring  Assizes,    jj-y 

Although,  XHE  prisoner,  a  soldier,  was  indicted  for  the  murder  of 

d^fypioved  one  Houghton,  at  Chichester. 

•oner  wilfafly        Roupell  and  A.  Smith  for  the  prosecution. 

blow,  it  is  not        Barrow  for  the  defence. 

necessary  to  _.  .  ,  f         ,  .      . 

■how  motive  or       The  case  for  the  prosecution  was,  that  the  prisoner  had 
maHce&ora       8^ot  ^e  deceased  by  mistake  for  one  of  his  officers, 
particular  in-        The  deceased,  a  student  in  the  college  at  Chichester, 

tent  to  kill  the  '  &  ' 

deceased;  and    had  been  shot  in  a  lane  leading  thereto,  and  also  leading 
meaning  to  kill  to  the  barracks,  a  few  minutes  before  twelve,  on  the  night 

SurdCT;CySy  of  the  16th  of  October-     He  utter*d  a  loud  shriek,  which 
where  it  is  a      was  heard  at  some  distance,  and  he  was  immediately  after 

main  part  of 

the  proof  that    found  by  a  policeman  and  another  man,  named  Bedford. 

deceased— that  He  was  8^ot  JU8*  under  the  breastbone,  and  was  writhing 
he  meant  to      jn  pajn   anj  sai<i  to  Bedford  something  which  showed  he 

kill  some  one  »        '  ° 

else—it  is  es-    was  in  dread  of  imminent  death ;  but  this  the  policeman 
that  he  had  an  did  not  hear  him  say.     He  said  to  the  policeman,  "  Remove 

iuchnXrU1     me>  or  X  8ha11  die  of  co,d-"     He  then  8aid  80mething  else 
person,  and       &s  to  who  shot  him.     He  was  removed  into  the  college, 

son  was  or  where  the  principal  spoke  to  him,  and  he  seemed  sensible, 

pored  tcTbeat  but  d'd  not  8Pea^.     He  died  soon  afterwards. 
■'otTV*16  '*  was  ProPose(J> on  the  Part  of  the  prosecution,  to  prove 

about  the  time  the  statement  made  by  the  deceased  to  the  policeman  as 

of  the  fatal  ,.        ' 

blow.  to  who  had  shot  mm. 

before  the  co-        Erlb,  C.  J.,  recalled  the  policeman,  and  asked  him.  At 

ceased  witness,  the  t,me  you  came  UP  to  the  deceased,  did  it  appear  to  you 
is  of  doubtful     that  he  was  under  the  expectation  of  immediate  death  ? 

admissibility  r 

sutotefand  Tlie  Policeman  8aid  he  thought  not. 

semble,  that  it  is 

not  admissible  under  11  &  12  Vict  c.  42. 

A  dying  declaration  of  deceased  cannot  be  admitted  by  the  Judge  merely  from  his  own 
notion  of  the  nature  of  the  wound  as  described  (without  any  evidence  that  the  deceased,  at 
the  time,  believed  himself  about  to  die),  unless,  at  all  events,  it  be  shown  to  have  been  such 
as  must  necessarily  have  caused  death  in  a  short  time,  and  such  as  all  men  reasonably  must 
suppose  to  be  so. 
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Erle,  C.  J.,  thought  the  evidence  inadmissible. 

Roupell  pressed  that  the  nature  of  the  wound  itself  was 
such  as  to  show  that  the  deceased  must  have  been  under 
the  expectation  of  imminent  death. 

Erle,  C.  J.,  said  he  could  not,  in  the  absence  of  evi- 
dence, presume  that  a  man  who  had  been  shot  through 
the  body  must  necessarily  feel  that  he  was  about  to  die  (a). 

The  declaration  of  the  deceased  was  therefore  rejected. 

[It  was,  that  the  man  who  shot  him  was  a  soldier.] 

Roupell  then  proposed  to  put  in  the  deposition  made  by 
Bedford  before  the  coroner  (he  having  since  died),  the 
deposition  containing  some  stronger  evidence  that  the 
deceased  was  in  expectation  of  immediate  death. 


18G2. 

The  Queen 

v, 

Cleary. 


(a)  Because  the  question  is,  in 
such  a  case,  whether  the  declara- 
tion was  made  by  the  deceased 
under  an  impression  on  his  mind 
of  almost  immediate  dissolution; 
and  it  is  not  enough  even  that  he 
should  have  thought  that  he  should 
ultimately  never  recover.  Rex  v. 
Van  Butchell,  3  C.&  P.  629— Hul- 
lock  and  Littledale.  And  this 
depends,  of  course,  chiefly  on  what 
the  deceased  taid  respecting  the 
danger  in  which  he  considered  him- 
self to  be;  and  it  will,  upon  this,  be 
for  the  Judge  to  decide  whether 
the  deceased  then  had  that  impres- 
sion on  his  mind  which  would  ren- 
der his  declaration  admissible.  Rex 
v.  John,  1  East,  P.  C.  357 ;  S.  P., 
Rex  v.  Wellbourn,  1  East,  P.  C. 
358 ;  S.  P.,  Rex  v.  lliuks,  1 
Stark.  523.  And  though  it  is  no 
doubt  true  that  the  apprehension 
of  danger  may  appear  either  from 
the  express  declaration  of  the  de- 
ceased at  the  time,  or  may  be  in- 
ferred from  the  slate  of  the  wound, 

3l 


or  illness,  or  other  circumstances 
indicating  the  same ;  Rex  v.  John, 
1  East,  P.  C.  357  ;  yet,  as,  if  the 
deceased  had  been  told  that  his 
recovery  was  just  possible,  and  that 
his  wound  was  not  necessarily  mor- 
tal, and  that  there  had  been  an 
instance  where  a  person  had  re- 
covered after  such  a  wound,  he 
after  this  had  made  a  statement,  it 
has  been  held  that  it  would  not  be 
admissible  as  a  declaration  in  or- 
ticulo  mortis,  for  the  deceased,  being 
told  that  the  wound  was  not  neces- 
sarily mortal,  might  still  have  a 
hope  of  recovery ;  Rex  v.  Christie, 
Car.  C.  L.  232 —A  bbott  and  Park  ; 
so,  as  the  Judge,  here,  could  not  put 
the  case  as  worse  than  that,  or,  on 
the  evidence,  presume  that  the  de- 
ceased, at  the  time,  thought  it  was 
worse,  or  that  he  bad  not  such  a 
hope  of  possible  recovery,  the  decla- 
ration was  not  more  admissible  than 
if  the  deceased  had  been  actually 
told  as  much  as  in  the  case  cited. 
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Erle,  C.  J.,  doubted  whether  the  deposition  was  admis- 
sible under  Jervis's  Act,  11  &  12  Vict.  c.  42,  s.  17,  "that 
where  a  person  shall  be  brought  before  any  justice  of  the 
peace,  charged,  &c.,  such  justice  shall   *   *   *   take  the 
statement  on   oath,  &c,  and   such  deposition   shall  be 
signed  by  the  justice  taking  the  same,  &c,  and  if  it  be 
proved  that  such  deposition  was  taken  in  the  presence  of 
the  person  accused,  and  that  he  or  his  counsel  or  attor- 
ney (a)  had  a  full  opportunity  of  cross-examining  the  wit- 
ness, then  if  such  deposition  purport  to  be  signed  by  the 
justice,  it  shall  be  lawful,  &c."     His  Lordship,  after  con- 
sulting Wightman,  J.,  said  he  should  admit  the  deposition, 
under  the  statute  of  Philip  &  Mary  (6),  subject  to  the 
doubt  (c),  whether  that  statute  was  not  repealed  by  Jervis's 
Act. 

Roupell,  upon  this,  declined  to  press  the  deposition. 

Erle,  C.  J.,  said  he  thought  a  sound  discretion  had 
been  exercised,  especially  as  the  deposition  would  not,  in 
his  opinion,  much  advance  the  case. 

The  prisoner,  on  the  night  of  the  15th,  the  day  before 
the  murder,  had  been  told  that  he  was  ordered  for  drill 
next  day,  and  had  uttered  some  angry  words,  saying  he 
would  not  go,  and  would  know  who  ordered  it,  and  would 


(a)  In  murder,  the  declarations 
of  the  deceased,  after  the  mortal 
wound  is  given,  may  be  received  in 
evidence,  though  the  party  did  not 
expreu  any  apprehension  of  ap- 
proaching dissolution  ;  but  the  ex- 
amination of  such  a  person  taken 
by  a  magistrate  extrajudicially  can- 
not be  received ;  Rex  v.  Woodcock, 
1  Leach,  C.  C.  500  ;  1  East,  P.  C. 
354;  S.  P.,  Rex  v.  Dingier,  1 
Leach,  C.  C.  504  n. ;  1  East,  P.  C. 
357. 

(b)  On  the  trial  of  an  indict- 
ment for  murder,  an  examination 


of  the  party  wounded,  taken  by  a 
magistrate  at  an  infirmary,  to  which 
the  deceased  had  been  taken  for 
the  purpose  of  receiving  medical 
assistance,  but  in  the  absence  of 
the  prisoner,  could  not  be  read  in 
evidence  as  an  examination  pur- 
suant to  the  statute  2  &  3  Phil.  & 
Mary,  c.  10 ;  Rex  v.  Dingier,  2 
Leach,  C.  C.  561. 

(r)  But  quarc,  if  the  party  was 
in  apprehension  of  approaching 
dissolution,  whether  it  may  be  read 
as  a  dying  declaration  in  extremis  f 
Rex  v.  DwgUr,  2  Leach,  C.  C.  561. 
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go  to  the  battalion  order  room  to  find  out,  and  that  he 
would  "  drill  some  one."  That  night,  after  going  to  bed, 
he  left  the  barracks,  and  there  was  strong  evidence  that 
he  had  taken  a  rifle  and  ammunition  with  him.  In  about 
half  an  hour  a  shot  was  heard  near  the  college,  and  some 
one,  by  the  light  of  the  flash,  saw  a  man  dressed  in  what 
seemed  a  soldier's  great-coat  and  cap  running  away  (a). 
There  was  no  other  evidence  as  to  who  fired  the  shot,  but 
the  theory  of  the  prosecution  was,  that  it  was  an  attempt 
by  the  prisoner  to  shoot  one  of  his  officers  (a).  There 
was  no  evidence,  however,  of  any  of  them  having  been 
walking  near  the  spot  at  the  time.  He  had  not  returned 
to  barracks,  and  a  man,  described  as  dressed  like  him,  in  a 
soldier's  coat  and  cap,  with  a  musket,  had  been  seen  by 
more  than  one  witness  next  night,  near  the  place  where 
the  deceased  was  shot,  standing  under  the  hedge.  And 
this  roan  was  so  seen  there  just  before  the  shot  was  fired. 
Not  far  off  from  the  spot  the  prisoner's  rifle  was  found, 
loaded,  laid  down  half  covered  up  under  a  hedge.  The 
prisoner  was  seen  next  day,  the  17th,  three  or  four  miles 
off,  without  his  rifle.  And  when  arrested  on  that  day  he 
was  at  some  distance  from  Chichester,  going  towards 
Petworth.  He  ran  away  when  he  saw  the  officer,  and 
said  he  was  a  deserter,  and  had  left  Chichester  two  days 
ago.  When  told  of  the  murder,  he  said,  "  I  had  nothing 
to  do  it  with."  When  told  that  there  had  been  a  rifle 
found,  he  said,  "  How  do  they  know  it  was  taken  out  of 
the  barracks  ?  Have  they  found  one  ?"  When  told  that 
it  had  been  found,  he  said,  "  It  is  not  mine."  After  his 
arrest,  he  said  he  had  applied  in  August  to  Major  Bush, 
the  commanding  officer  of  his  company,  for  a  "  pass"  to 

(a)  Upon  an  indictment  for  ma-  prisoner  having  intentionally  shot 
liciously  shooting,  it  appeared  that  at  the  person  the  second  time,  was 
there  were  two  shootings ;  but  it      evidence  to  show  that  the  first  was 


1862. 


The  Queen* 

v, 

Cleart. 


being  questionable  whether  the 
first  shooting  was  by  accident  or 
design:    held,   that  proof  of  the 


wilful;  Rex  v.  Voke,  R.  &  R. 
C.  C.  531.  But  there  the  prisoner 
was  proved  to  have  fired  both. 
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1862.        see  his  brother,  and  had  been  refused;  and  on  another 
«      ^  occasion  said  he  doubted  not  the  major  would  hang  him  if 

Thb  Queen  j  #  & 

v.  he  could,  and  that  he  hoped  the  major  would  have  him 

drummed  out.  He  also  said  that  the  major  had  been  shot 
at  twice  before  in  China,  and  that  he  knew  who  did  it 
It  came  out  that  several  soldiers  were  out  of  barracks  the 
night  before  the  murder,  but  on  the  night  of  the  murder  it 
did  not  appear  that  any  other  soldier  than  the  prisoner 
was  out,  or  that  more  than  one  rifle  was  missing.  There 
was,  however,  no  evidence  that  the  major  or  any  other 
officer  would  be  likely  to  be  in  the  lane  about  the  time  of 
the  shot,  or  that  any  of  them  had  been  there. 

At  the  close  of  the  case, 

Erle,  C.  J.  (to  the  jury). — There  are  two  questions  for 
you: — First,  was  the  deceased  murdered?  Secondly,  was 
he  murdered  by  the  prisoner?  On  the  first  question  there 
can  be  little  doubt,  for  if  the  shot  was  fired  by  accident, 
and  with  no  intent  to  kill  any  one,  the  person  who  fired  it, 
and  who  must  have  heard  the  shriek  uttered  by  the  de- 
ceased, would  have  gone  to  his  assistance.  It  is  plain  that 
whoever  fired  the  shot  meant  to  kill  some  one,  and  to  leave 
his  victim  to  die  (a).  Then  the  second  question  arises,  was 
the  prisoner  the  person  who  fired*  the  shot  (a)  ?  Now  there 
is  no  express  evidence  that  he  was,  and  it  is  only  to  be 
inferred  from  circumstances.  Partly  from  the  evidence  of 
identity;  partly  from  the  suggested  motive  or  intent  of  the 
prisoner  to  kill  some  other  person.  As  to  the  evidence  of 
identity,  it  is  doubtful  and  slight,  and  no  one  speaks  clearly 
to  having  seen  the  prisoner  near  the  spot  at  the  time,  but 
only  to  a  person  dressed  like  him,  i.e.  in  the  common  dress 
of  a  soldier.  It  is  true  that  one  or  two  speak  to  having 
seen  a  man  dressed  like  a  soldier,  and  with  a  gun.    And  if 

(a)  This  the  Lord  Chief  Justice  matter  at  whom,  he  was  guilty  of 

conveyed   clearly   to  the  mind  of  murder;  and  of  course,  if  he  fired 

the  jury  that,  if  the  prisoner  fired  it  at  any  one,  it  must  have  been 

the  shot  (wilfully)  at  any  one,  no  wilful. 
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you  are  satisfied  that  the  prisoner  took  a  gun  with  him, 
then  that  would  bear  strongly  against  him,  not  only  as  to 
the  identity,  but  as  to  the  falsity  of  the  statement  he  made 
that  he  had  not  a  gun  with  him,  and  also  as  to  the  finding 
of  a  gun  near  the  spot  in  the  way  he  took.  But  even 
assuming  that  he  had  a  gun,  that  would  not  be  conclusive 
that  he  was  the  man  who  fired  the  fatal  shot.  It  is  sug- 
gested that  it  is  to  be  inferred  that  he  was  so  from  the  fact 
that  he  had  uttered  angry  words  or  threats  against  any  one 
who  had  to  do  with  his  being  ordered  to  drill  next  day. 
But  there  is  no  evidence  that  he  had  found  out  who  had 
had  to  do  with  it,  or  that  he  had  conceived  enmity  against 
any  particular  person,  or  that  any  person  against  whom  he 
might  be  supposed  to  have  an  enmity  was  or  would  be 
likely  to  be  at  the  spot  at  or  about  the  time  of  the  fatal 
shot.  The  angry  words  have  a  double  bearing;  they  go 
against  the  prisoner  if  they  could  be  taken  as  denoting 
enmity  against  any  particular  person;  but  they  are  rather 
perhaps  in  his  favour  in  this  view,  that  they  denote  a  design 
to  desert.  The  question  comes  to  this :  on  the  whole  of 
the  evidence,  are  you  satisfied  that  he  fired  that  shot?  That 
is,  fired  it  intentionally  (a),  for  the  theory  of  accidental 
firing  seems  (for  the  reason  I  have  given)  untenable. 

Verdict,  not  guilty  (a). 


(a)  A  verdict  which  met  the  ap- 
proval of  all  lawyers,  although 
great  doubt  and  dissatisfaction  was 
expressed  among  laymen.  It  was 
said  that  there  was  no  moral  doubt 
of  the  man's  guilt.  Nor  wat  there, 
if  all  the  facts  were  taken  as  clearly 
proved,  on  which  the  theory  of  the 
prosecution  was  based.  But  then 
the  great  fact  it  required,  that  the 
prisoner  had  fired  the  *hot,  was  not 
clearly  proved ;  even  assuming  that 
it  was  proved  that  he  took  a  gun 
with  him.     For  whether  that  was 


the  gun  fired,  and  he  was  the  man 
who  fired  (which  no  doubt  may  be 
taken  as  facts,  in  substance  the 
same)  must  depend,  as  the  Lord 
Chief  Justice  pointed  out,  partly  on 
evidence  of  identity,  which  was 
doubtful,  and  partly  on  the  assumed 
or  suggested  theory  of  motive  and 
intent,  as  to  which,  not  only  was 
there  doubt,  but  there  was  an  utter 
blank  and  defect  in  the  evidence ; 
for  it  was  not  proved  that  any 
officer  who  had  had  to  do  with  the 
order  to  drill,  or  who  might  be 
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supposed  to  have  had  to  do  with  it 
(Major  Bush,  for  instance),  was  or 
would  be  likely  to  be  on  the  spot 
at  the  time  the  shot  was  fired. 
The  case  for  the  prosecution  went 
upon  the  theory  that  one  man  had 
been  shot  by  mistake  for  another, 
and  the  evidence  of  identity  was 
so  doubtful,  that  though,  if  it  had 
been  clearly  proved  that  the  pri- 
soner had  fired  the  shot  wilfully  at 
any  one,  it  would  not  have  mat- 
tered whether  he  fired  at  the  de- 
ceased; yet,  as  the  evidence  of 
identity  was  so  doubtful,  and  it  was 
sought  to  eke  it  out  by  a  presump- 
tion that  the  prisoner  was  the  man 
who  fired  the  shot,  because  he  had 
a  design  to  shoot  some  one,  it  was 
essential  to  prove  that  the  man 
whom  he  meant  to  shoot  was  or 
might  be  supposed  to  have  been  on 
the  spot,  otherwise,  it  is  obvious 
there  could  be  no  greater  reason  to 
presume  that  the  prisoner  had  fired 
this  shot  than  any  other  shot,  or  that 
the  prisoner  had  fired  it  rather  than 
any  other  person.  The  verdict  was 
supposed  to  have  gone  on  the 
notion,  that  if  one  man  is  shot  by 
mistake  for  another,  it  is  not  mur- 
der! a  notion  quite  contrary  to  the 
clear  meaning  of  the  charge,  and 
probably  to  the  common  knowledge 
of  all  men.  But  the  verdict  went 
upon  this,  that  if  the  main  proof  or 
main  part  of  the  proof,  that  the 
prisoner  fired  the  shot,  is,  that  he 
meant  to  kill  some  one  else  (which, 
per  se,  rather  negatives  the  idea 
that  he  did  so,)  it  must  at  least  be 


clearly  proved,  that  the  person 
whom  he  meant  to  shoot  was  on  the 
spot,  or  might  have  been  supposed 
to  be  so.  This  was  not  only  not 
proved,  but  there  was  no  evidence 
of  it,  so  that  the  case  broke  down 
on  what  turned  out  to  be  its  vital 
point.  For,  striking  that  out,  the 
case  for  the  prosecution,  even  as- 
suming an  intent  to  kill  an  officer, 
and  even  assuming  an  attempt  to 
do  so,  on  the  part  of  the  prisoner, 
was  quite  consistent  with  the  theory 
that  he  had  abandoned  the  attempt, 
laid  aside  the  gun,  and  gone  away, 
and  that  some  other  person  had 
fired  the  shot,  either  against  the 
deceased  or  some  one  else.  The 
only  person  who  spoke  to  the 
personal  identity  of  the  prisoner,  as 
distinguished  from  the  mere  com- 
mon likeness  of  a  soldier's  dress, 
saw  him  three  or  four  miles  off  and 
without  a  gun.  The  case  for  the 
prosecution,  therefore,  did  not  bring 
itself  within  the  definition  of  good 
presumptive  proof,  war.,  proof  leav- 
ing place  for  any  rational  theory 
of  innocence.  And  the  case,  as 
reported,  as  a  useful  illustration 
of  the  doctrine  of  presumptive 
proof,  as  an  instructive  instance  of  a 
case  defective  in  evidence,  and  as  a 
comment  or  limitation  on  the  legal 
rule  that  evidence  of  a  particular 
intent  is  not  necessary  in  homicide 
(as  it  is  not  in  the  abstract  or 
always,  but  is,  it  will  be  seen, 
practically,  in  some  cases),  as  well 
as  for  the  collateral  points  of  evi- 
dence decided. 


HOME  CIRCUIT. 


THE  QUEEN  v.  LEDGER. 

jnp  Spring  Assize*. 

JLHE  prisoner,  a  station-master  of  the  Brighton  Railway  Although  man- 
Company,  was  indicted  for  the  manslaughter  of  divers  per-  be  ^ainuined 
sons  killed  in  consequence  of  a  collision  between  two  trains  *beve  the  u 

*  #  death  was  the 

in  the  Clayton  Tunnel.  The  representatives  of  the  persons  result  of  the 
killed  had  brought  actions  against  the  company,  under  gence  of  the 
Lord  Campbell's  Act,  for  compensation,  and  in  all  of  them  S^SSTyeUt 
the  company  had  paid  money  into  Court,  and  so  admitted  must  have  been 

,.  ,  ,    .  the  direct  re- 

the  negligence  on  the  part  of  their  servants.     The  prisoner  suit,  wholly  or 

was  a  porter  at  the  Brighton  Station,  and  it  was  his  duty  j^^* 

on  the  day  in  question  to  start  the  trains.     It  being:  an  n?&»gence,  and 

J  *  #  °  his  neglect 

excursion  day,  three  up-trains  came  in  succession,  all  of  must  have  been 
them  late,  so  that  none  of  them  could  be  started  at  the  part  the  proxu 
proper  time.    There  was  a  rule  of  the  company  that  under  ScL*?cause 
such  circumstances  no  train  should  be  started  at  intervals  of  the  death, 

i-i  i         n  r.        i  t.  mi  and  it  is  not  so 

of  less  than  five  minutes  after  the  preceding  one.  The  case  where  the  neg- 
for  the  prosecution  was,  that  the  prisoner  had  started  the  ofar^JtZT* 
trains  so  that  there  was  only  an  interval  of  three  or  four  J?"  intery?ned 

J  between  hu  act 

minutes  between  the  second  and  third.  The  first  train  or  omission  and 
arrived  safely  at  the  Clayton  Tunnel  (seven  miles  from 
Brighton),  and  passed  through  safely,  and  the  man  at  the 
south  or  Brighton  end  of  the  tunnel,  when  it  entered, 
telegraphed  "  train  in,"  but  owing  to  some  improper  work- 
ing of  the  signal  at  bis  end,  became  confused,  and  on  the 
arrival  of  the  second  train,  not  feeling  certain  that  he  had 
received  the  signal  which  authorized  him  to  send  on  the 
second  train,  again  telegraphed  "  train  in,"  just  as  the 
second  train  had  gone  into  the  tunnel.  Fearing  that  the 
signal  might  be  misunderstood,  and  that  mischief  might 
ensue,  he  showed  the  red  flag,  which  he  imagined  the 
second  train  had  not  seen,  but  which  had  the  effect  of 
pulling  up  the  second  train  in  the  tunnel.  He  again  tele- 
graphed to  ask,  "  Is  that  train  out?"  upon  which  the  man 
at  the  north  end  of  the  tunnel,  supposing  that  this  referred 
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to  the  first  train,  telegraphed,  "  train  out,"  whereupon  the 
porter  at  the  south  end  of  the  tunnel,  imagining  that  all 
was  clear,  sent  the  third  train  into  the  tunnel,  and  this  ran 
into  the  second,  which  had  come  to  a  standstill  in  conse- 
quence of  seeing  the  red  flag,  the  danger  signal. 

The  grand  jury  had  thrown  out  the  bill  against  the 
prisoner,  in  accordance  with  the  opinion  expressed  by  the 
Lord  Chief  Justice  in  his  charge  (a). 


(a)  His  Lordship  said  the  grand 
jury  must  be  satisfied,  before  they 
found  the  bill,  that  there  was  a 
pritnd  facie  case  of  such  criminal 
negligence  as  had  been  the  proxi- 
mate and  efficient  cause  of  the 
catastrophe.  The  negligence  im- 
puted appeared  to  be  the  sending 
on  one  train  after  another  in  a 
shorter  interval  of  time  than,  ac- 
cording to  (he  rules,  he  ought  to 
have  done.  There  had  been,  how- 
ever, some  mistake  on  the  part  of 
other  of  the  company's  servants  in 
regard  to  the  signals.  A  mistake, 
indeed,  was  said  to  have  arisen 
from  the  negligence  of  the  defend- 
ant. Still,  if  the  particular  negli- 
gence imputed  to  the  prisoner  ap- 
peared not  to  have  been  the  proxi- 
mate and  efficient  cause  of  the  ca- 
tastrophe, the  bill  for  manslaughter 
ought  not  to  be  found ;  and  if  it 
appeared  that  other  causes  had  in- 
tervened, the  prisoner's  negligence 
would  not  have  been  the  proximate 
and  efficient  cause  of  the  deaths 
which  had  occurred.  That  this  was 
in  entire  accordance  with  the  au- 
thorities will  appear  from  the  most 
recent  cases.  The  case  is  to  be 
clearly  distinguished  from  that  of 
joint  negligence.  It  is,  indeed, 
well  settled  that  it  is  no  defence  in 
a  case  of  manslaughter  that   the 


death  of  the  deceased  was  caused 
by  the  negligence  of  others  at  well 
at  by  that  of  the  prisoner ;   for  if 
the  death  of  a  deceased  be  caused 
partly  by  the  negligence  of  the  pri- 
soner and  partly  by  the  negligence 
of  others,  the  prisoner  and  all  those 
others  are  guilty  of  manslaughter ; 
per  Maule,  J.,  Reg.  v.  Haines,  2 
Car.  &  K.  3G8.     If  it  be  the  duty 
of  a  person,  as  a  ground  bailiff  of  a 
mine,  to  cause  the  mine  to  be  pro- 
perly ventilated   by  causing    air- 
headings  to  be  put  up  where  neces- 
sary, and  by  reason  of  his  omission 
in  this  respect  another  be  killed  by 
an   explosion   of   fire-damp,   such 
person  is  guilty  of  manslaughter, 
if  by  such   his  omission    he  was 
guilty  of  a  want  of  ordinary  and 
reasonable  precaution,  and  if  it  was 
his  plain  and  ordinary  duty  to  have 
caused  an  air-beading  to  have  been 
made,  and  a  man  using  reasonable 
diligence  would  have  done  it ;  Ibid. 
So  where  an  engineer,   who   had 
charge   of  an   engine   which    was 
worked  for  the  purpose  of  keeping 
up  a  supply  of  pure  air  in  a  mine, 
neglected  his  duty,  so  that  the  engine 
stopped,  and  the  mine  thereby  be- 
came charged  with  foul  air,  which 
afterwards  exploded  and  caused  the 
death  of  one  of  the  miners  :  held, 
that  in  such  a  case  the  engineer 
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The  prisoner  was  now  arraigned  on  the  coroner's  inqui- 
sition. 

Hake  for  the  prosecution. 

Denman  for  the  prisoner. 

Hake  stated  that,  as  he  conceived,  there  was  no  case  to 
sustain  the  charge,  he  should  propose,  with  the  sanction  of 
the  Court,  to  offer  no  evidence. 

Erle,  C.  J.,  said  that  course  met  with  his  entire  appro- 
bation, as  he  was  clearly  of  opinion  that  there  was  no  case 
against  the  prisoner.  His  Lordship  then  directed  the  jury 
to  find  a 

Verdict,  not  guilty  (a). 


could  not  be  convicted  of  man- 
slaughter on  an  indictment  which 
did  not  allege  a  duty  in  him  which 
he  had  neglected  to  perform ; 
Wiohtman,  J  ,  Reg.  v.  Barrett,  2 
Car.  &  K.  343. 
(a)   Vide  supra;  and  so  in  Reg. 


v.  Hughes,  26  L.  J.,  M.  C.  202, 
Lord  Campbell,  C.  J.,  stated  the 
ratio  decidendi  thus:  Was  the  death 
of  the  deceased  the  direct  conse- 
quence of  the  act  or  omission  of  the 
prisoner!  So  per  Hill,  J.,  Reg. 
v.  Gregory ,  ante,  p.  155. 


1862. 


Tub  Queen 

v. 

Ledger. 


QUEEN  v.  BRADFORD. 

.-•*.  Spring  A$tixe$. 

JlHE  prisoner  was  indicted  for  uttering  a  forged  receipt,  Whether  a  wife 
with  intent  to  defraud  his  employer.  hwband^au- 

[The  prisoner  had  been  indicted  for  stealing  the  money  th.ori.ty»  °"  a 

L  r  m  #  °  J    criminal  charge 

mentioned  in  the  receipt,  but  the  bill  was  thrown  out.]         in  a  matter  in 

which  she 
acted  for  him 
as  clerk,  must 
depend  on  the 
whole  evidence 
in  the  case, 

The  prisoner  was  the  prosecutor's  agent  to  manage  his  *nd  is  for  the 

.  11  IT  jury  thereon, 

property,  receive  the  rents  and  make  payments.     He  was  not  for  the 
rather  illiterate,  and  wrote  with  difficulty,  and  his  wife  did  admf£jbj|i|ye 
most  of  his  writing  for  him,  she  writing  letters,  &c,  and  of  any  parti- 

°  cular  piece  of 

evidence. 
On  a  charge  of  uttering  a  receipt  with  intent  to  defraud — the  uttering  being  to  the  em- 
ployer, and  he  appearing  to  have  been  indebted  to  the  prisoner  at  the  time  :—Heldf  to  nega- 
tive the  intent  to  defraud. 


G.  Francis  for  the  prosecution. 

Ballantine,  Serjt.,  and  Bidder  for  the  prisoner. 
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be  signing  them.     On  a  document  being  offered  in  evidence 

wholly  in  her  writing, 

Ballantine,  Serjt.,  objected  that  she  could  not,  without 
express  authority,  bind  her  husband  in  a  criminal  case. 

Erlb,  C.  J. — No  doubt  (a);  but  whether  she  had  that 
authority  must  depend  upon  the  whole  of  the  evidence  in 
the  case,  and  be  left  with  the  main  question  for  the  jury. 

It  appeared  that  the  receipt  in  question  was  in  the 
prisoner's  own  writing.  It  purported  to  be  the  receipt  of 
one  Towne,  to  whom  the  prisoner's  employer  was  indebted, 
and  to  whom  the  prisoner  had  professed  to  his  employer 
to  have  paid  it,  by  handing  him  the  receipt. 

But  it  also  appeared  that,  at  the  time,  it  was  doubtful 
whether  the  prosecutor  was  not,  on  the  whole  account, 
indebted  to  the  prisoner. 

Upon  this, 

Erlb,  C.  J.,  said  that  as,  if  this  were  so,  there  could 
hardly  be  proof  of  a  fraudulent  intent  (6),  and  the  substance 


(a)  The  course  of  business  or 
express  authority,  or  subsequent 
adoption,  may  bind  the  husband, 
even  by  bills  accepted  either  in  his 
name  or  hers.  A  bill  of  exchange, 
addressed  to  the  defendant  by  the 
name  of  *'  William  B., "  was  accepted 
by  his  wife,  by  writing  across  it  her 
own  name  "  Mary  B."  There  was 
no  evidence  of  any  express  autho- 
rity in  the  wife  no  to  accept  the  bill ; 
but,  on  its  being  presented  to  the 
husband  after  it  had  become  due,  he 
said  he  knew  all  about  it,  that  the 
bill  was  a  millinery  bill,  (for  which 
the  husband  appeared  to  be  liable,) 
and  that  he  would  pay  it  very 
shortly :  held,  that  he  was  liable  as 
acceptor;  Lindus  v.  Bradiccll,  5 
C.  B.  583.  And  if  he  put  forth 
her  writing  as  his,  he  will  be  bound 


by  it  as  if  it  were  his  own.  To  a 
count  upon  a  bill  by  indorsee  against 
acceptor,  a  plea  that  the  drawer 
was  a  married  woman  at  the  time  of 
the  indorsement,  and  that  her  hus- 
band did  not  authorize  or  consent 
to  her  indorsement,  was  held  bad, 
on  the  ground  that  the  defendant 
was  not  at  liberty  to  deny  the 
maker's  power  to  indorse,  after 
having,  by  his  acceptance  of  the  bill, 
asserted  that  she  had  the  power  in 
question;  Smith  v.  Mar  sack,  6  D. 
&  L.  363.  As  to  criminal  respon- 
sibility, no  doubt  it  would  require 
his  authority,  but  the  mode  of  prov- 
ing it  mat/  be  the  same  as  in  civil 
cases. 

(6)  The  intent  to  drfraud  in  the 
uttering  is  of  course  of  the  essence 
of  the  charge,  and  where,  on  the 
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of  the  charge  was  that  the  prisoner  meant  to  defraud  his 
employer,  the  jury  had  better  acquit  him. 

Verdict,  not  guilty. 


1802. 


trial  of  a  prisoner  for  forging  a 
note,  it  appeared  that  he  had  kept 
the  note  in  his  possession,  and 
never  uttered  or  attempted  to  make 
any  use  of  it :  held,  whether  the  note 
was  made  innocently,  or  with  in- 
tent to  defraud,  was  for  the  con- 
sideration of  the  jury,  and  to  be 
collected  from  the  facts  proved; 
Li  Blanc,  J.,  Rex  v.  Crocker,  11. 
&  R.  C.  C.  97;  2  N.  R.  87;  2 
Leach,  C.  C.  987.  And  though  it 
has  been  held  that  a  jury  ought  to 
infer  an  intent  to  defraud  the  person 
who  would  have  to  pay  a  forged 
instrument    if  it    were    genuine, 


although  the  object  was  generally 
to  defraud  whoever  might  take  the 
instrument,  and  the  intention  of 
defrauding  in  particular  the  person 
who  would  have  to  pay  the  instru- 
ment if  genuine  did  not  enter  into 
the  prisoner's  contemplation,  Rex 
v.  Magogora,  R.  &  R.  C.  C. 
291,  yet  where,  as  here,  there 
was  no  evidence  of  intent  to  de- 
fraud the  only  person  who  could 
have  been  defrauded,  (for  Towne 
could  not  be  defrauded  by  his 
debtor  being  told  that  he  had  been 
paid,)  there  could  be  no  evidence 
of  intent  to  defraud  at  all. 


Queen 

v. 

Bradford. 


L 


Coram  Wightman,  J. 
THE  QUEEN  v.  PARR. 

Spring  Atiixet. 
ARCENY.  The  Judge,  in 

The  prisoner  had  been  arraigned  and  given  in  charge  to  ^"Vamoo^' 

the  jury,  and  rity  to  order  an 

r       i       ci  ti  ii  adjournment 

Lumley  Smith,  for  the  prosecution,  had  opened  the  case,  (i  9.  to  another 
when  it  appeared  that  neither  the  prosecutor  nor  his  wit-  coJnt°of  rtie 
nesses  were  present.     It  was  suggested  that,  as  this  was  "J^J  absence 
the  second  Crown  Court  formed  at  the  close  of  the  day,  cutor  and  hit 
after  the  nisi  prius  business  had  been  ended,  and  as  the 
first  Crown  Court  had  already  adjourned,  probably  they 
had  all  gone  home  (living,  as  they  did,  at  Brighton),  not 
having  heard  of  the  second  Court,  though  the  officer  stated 
that  he  had  given  due  notice  of  it  in  the  first  Court. 

Under    these    circumstances   counsel    applied    for    an 
adjournment  till  next  day,  but 

WionTMAN,  J.,  said  be  had  no  power,  as  it  was  a  case 
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of  felony,  to  order  the  adjournment  (a).  It  was  now  too 
late  to  wait  till  the  witnesses  were  sent  for.  (To  the 
jury.) — There  is  no  evidence  against  the  prisoner,  and  as 
he  has  been  given  in  charge  to  you,  I  cannot  order  an 
adjournment  (&).  You  must  therefore  acquit  him,  and  he 
will  be  discharged  in  due  course  of  law. 

Verdict,  not  guilty. 


(a)  That  is,  until  next  day.  The 
proper  meaning  of  the  word  ad- 
journment is  to  another  day.  The 
only  cases  to  be  found  of  so-called 
adjournment  in  cases  of  mere  defect 
of  evidence  are  cases  of  suspension 
of  proceedings  for  a  short  time,  the 
jury  not  going  away,  to  come  again 
another  day. 

(6)  Alderson,  B.,  so  held  in  a 
similar  case  at  Maidstone  (ex  re- 
latione G.  Francis).  There  was  a 
ruling  per  Watson,  B.  (tide  ante. 
Vol.  I.,  Fost  &  Fin.  p.  382,  Reg.  v. 
Tempest),  that  the  Judge  had  no 
power  to  adjourn,  in  the  sense  of 
waiting  until  a  later  time  on  the 


tame  day  ;  but  that  case  being  cited 
in  the  arguments  of  The  Queen  v. 
Fernandez,  Q.  B.  1861,  Cockburv, 
C.  J.,  disapproved  of  it,  and  pointed 
out  cases  cited  in  ArckboUTs  Cr* 
Pr.,  where  the  Judges  have  sus- 
pended the  trial  for  a  certain  time 
on  the  $ame  day,  the  jury  remain- 
ing in  the  box.  That  is  very  dif- 
ferent from  letting  them  go,  to 
come  again  another  day,  (which  of 
course  cannot  be  done  in  a  case  of 
felony,)  or  locking  them  up,  which, 
it  is  conceived,  cannot  properly  be 
done  for  a  mere  default  on  the  part 
of  the  prosecution,  or  a  mere  defect 
in  the  proof. 


Spring  Assizes. 

Whether  the 
"  description  of 
the  residence" 
in  a  bill  of  sale 
is  sufficient  to 
satisfy  the 
statute,  is  a 
collateral  ques- 
tion for  the 
Judge,  and  is 
not  for  the 
jury.  _ 


PHILLIPS   AND   ANOTHER   V.    BURT. 

INTERPLEADER  issue.  The  plaintiffs,  being  cre- 
ditors secured  under  a  bill  of  sale!  the  defendant,  execu- 
tion creditor. 

M.  Chambers  gnd  J.  Brown  for  the  plaintiffs. 

Hawkins  and  Willovghby  for  the  defendant. 

On  the  bill  of  sale  being  produced, 

Hawkins  objected  that  (a)  the  address  was  not  sufficient, 


(a)  The  Bill  of  "Sales  Act,  17  & 
18  Vict.  c.  36,  8.  1,  requires  that 
the  bill  of  sale,  or  a  true  copy 
thereof,  and  of  every  attestation, 


shall,  together  with  an  affidavit  of 
the  time  of  such  bill  of  sale  being 
given,  and  a  description  of  the  resi- 
dence and  occupation  of  the  person 
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as  it  did  not  particularize;  but  as  it  appeared  that  there         1862. 
was  no  other  person  of  the  same  name  at  the  place  men-      ,/v-^,/ 

1  m  f  Phillips 

tioned,  and   that  it  would  be  easy  to  find  him   by  the    and  Another 
address  given,  BuRT- 

Wightman,  J.,  held  it  "  sufficient  description  of  the 
residence"  to  satisfy  the  statute. 

Afterwards, 

Hawkins,  in  addressing  the  jury,  urged  that  the  address 
was  not  sufficient,  on  which 

Wightman,  J.,  said : — I  shall  not  leave  that  to  the 
jury.  It  was  a  matter  for  me  to  determine,  on  putting  in 
the  bill  of  sale,  and  I  have  determined  it  (a). 

It  appeared  that  the  bill  of  sale  was  of  all  the  assignor's 
effects,  and  that  there  had  been  no  valuation.  [It  did  not 
realize  enough  to  satisfy  the  claimant,  but  it  was  suggested 
that  some  goods  had  been  removed.] 

Hawkins,  in  going  to  the  jury,  urged  that  the  object  was 
not  to  protect  the  goods  for  the  claimant,  but  against  all 
creditors,  and  that  therefore  it  was  invalid. 

Wightman,  J.  (to  the  jury). — Was  the  object  really  to 


making  or  giving  the  same,  *  *  • 
and  of  every  attesting  witness  to 
such  bill  of  sale,  be  filed,  &c.  It 
has  been  held,  that  this  must  be  at 
the  same  time  (Grindtll  v.  Bren- 
don,  28  L.  J.,C.  P.  333),  although 
the  description  in  the  affidavit  will 
suffice  (Nicholson  v.  Cooper,  27 
L.  J.,  Ex.  393),  or  in  the  bill  of 
sale  itself,  if  verified  by  the  affidavit, 
and  referred  to  therein ;  Routh  v. 
Roublot,  25  L.  J.,  Q.  B.  240; 
and  see  also  Pickard  v.  Brettst 
29  L.  J.,  Ex.  18.  And  as  regards 
the  nature  of  the  description,  the 
rule  laid  down  in  all  the  cases  is, 
that  it  must  be  such   as  will  be 


reasonably  sufficient  to  enable  the 
parties  to  be  discovered  and  identi- 
fied. Thus  it  may  he  either  the 
place  of  business  or  the  place  of 
abode,  i.  c.  sleeping ;  Blackwell  v. 
England,  27  L.  J.,  Q.  B.  124; 
Atlenborough  v.  Thompson,  Ibid , 
Ex.  23.  In ^which  respect  the  rule 
is  similar  in  principle  to  that  which 
prevails  in  regard  to  descriptions 
in  schedules  of  insolvents,  i.  e.  that 
it  must  be  reasonably  sufficient  for 
the  above  object. 

(a)  Vide  Cooper  v.  Dawson,  vol. 
1,  p.  551,  and  Boyle  v.  Wiseman, 
24  L.  J.,  Ex.  281. 
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^T**^^  able  ?     If  so,  find  for  the  defendant,  the  executiou  creditor. 

Phillips  '  J 


and  Another 
v. 


Verdict  for  the  defendant. 


Burt.  the  execution  creditor. 


CRISP  v.  CORDERY. 

Spring  Assizes.    _. 

A  case  coming    W  RIT  of  inquiry  to  assess  damages  in  an   action  of 

down  for  trial      M  ,  M 

on  writ  of  in-     trespass  and  trover. 

tne7  thouffhit      ^n  *^e  case  being  ca^ed  on,  it  appeared,  and  was  ob- 

has  not  been     jected,  that  it  had  not  been  entered. — ArchboUTs  Practice. 

entered.  .  . 

p.  954,  being  cited,  to  show  that  a  case  coming  down  by 
writ  of  inquiry  must  be  entered  as  if  it  were  a  record. 

Wightman,  J. — The  case  need  not  be  entered,  or,  if  it 
need  be,  it  may  now  be  entered. 
The  case  was  accordingly  tried. 

Riyby  for  the  plaintiff. 

Hawkins  for  the  defendant 

Verdict  for  the  plaintiff,  damages  402. 


Maidstone,  coram  Erie,  C.  J. 
Kent  CHAPMAN  v.  CRIPPS  and  others. 

Spring  Assizes.    -« 

The  mere  use     JL  RES  PASS   for  breaking   and   entering   land    of    the 

tracETnV       plaintiff  (abutting  on  the  north  on  land  used  as  a  way, 
wood,  where      on  ^  eag^  on  jan(j  0f  ^e  p|ajntiff  and  on  the  south  on 

they  were  free  r  7 

to  wander         a  public   footway),   and   breaking    down  fences    of  the 

about  as  they  . 

pleased,  is  not    plain  tut. 
necessarily 

enough  to  Plea  (a) :  that  there  was  of  right  a  common  and  public 

tioTo*  such0*"  highway  over  the  said  land  for  all  persons  to  go  and  return, 
tracks  to  the      pass  an(j  repasSi  on  f00t^  at  all  times  of  the  year  at  their 

public  foot-       free  will  and  pleasure ;  wherefore  the  defendants,  having 

occasion  to  use  the  said  way,  at  the  said  time,  did,  because 
(a)  Vide  Schwinge  v.  Dowell,  ante,  p.  849,  a  very  similar  case. 
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the  fences  obstructed  the  same,  so  that,  without  breaking 
them  down,  the  defendants  could  not  then  pass  on  foot  as 
they  were  entitled  to  have  done,  broke  the  same  down,  &c. 
Issue. 

M.  Chambers,  Hawkins  and  Brown  for  the  plaintiff. 

Shee,  Serjt.,  for  the  defendants. 

The  onus  being  on  the  defendants  on  the  above  plea, 

Shee,  Seijt,  began,  and  the  case  on  their  behalf  was, 
that  the  land  originally  was  open,  as  part  of  Tunbridge 
Wood,  and  that  Lord  Camden  had  purchased  it  about 
twenty  years  ago,  and  had  been  since  clearing  and  enclos- 
ing it,  and  hud  let  portions  of  it  on  building  leases,  and 
had  so  let  a  portion  to  the  plaintiff*.  That  on  the  land  as 
it  originally  existed  there  were  divers  ancient  footways, 
which,  though  they  had  not  been  repaired,  were  public 
highways.  And  that  the  fence  in  question  was  erected 
across  a  road,  which  had  been  laid  out,  on  the  site  of  one 
of  these  ancient  footways.  It  led  to  several  other  places 
and  highways. 

Erle,  C.  J. — That  is  not  material,  the  question  being, 
whether  it  is  itself  a  highway. 

Shee,  Serjt.,  said,  as  matter  of  evidence  it  might  be 
material  on  that  question. 

The  witnesses  for  the  defendants  proved  that  in  point  of 
fact  the  alleged  way  led  to  other  places  and  public  foot- 
ways, and  that  it  had  itself  been  used  as  a  footway  for 
sixty  years  past.  About  thirty  years  ago  it  was  cleared 
and  grubbed  up,  and  adjoining  land,  so  cleared,  was  let 
to  cottagers  for  allotments.  About  twenty  years  ago  the 
carriage  road  was  made  on  the  site  of  this  way,  and  it  then 
was  gravelled  and  hardened,  and  gates  were  set  up  at  the 
ends.  Before  the  carriage  road  was  so  made,  a  small 
stream  ran  along  the  way,  and  the  footpath  was  on  one 
side  of  it.     The  old  footpath  lay  among  the  trees  till  the 
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allotments  were  made.  Then  the  trees  were  grubbed  up, 
and  the  defendants'  witnesses  described  it  as  u  a  way 
leading  to  the  allotments."  They  said,  indeed,  it  was 
always  a  footway,  but  admitted  that  it  was  not  pass- 
able at  all  times,  but  only  in  favourable  weather  (a). 
Moreover,  it  clearly  appeared  that  the  supposed  way  was 
in  the  wood,  and  the  language  the  witnesses  used  was, 
they  used  to  play  there,  and  that  people  used  to  "  wander 
about  the  wood,"  and  the  like.  It  further  appeared  that 
for  the  last  6i"xty  or  seventy  years  the  wood  bad  been  in 
gradual  process  of  clearance.  The  effect  of  the  evidence 
seemed  to  be  very  much  (in  the  language  of  one  of  the 
witnesses)  that  people  used  to  go  where  they  liked  in  the 
wood.  Some  of  the  witnesses  said  that  there  never  was 
any  made  path,  and  it  seemed  to  have  been  merely  a  track 
in  the  woods,  passable  only  in  dry  weather,  or  at  all 
events  not  easily  passable  in  wet  weather.  In  fact,  one  of 
the  defendants'  witnesses  said,  "  it  was  a  little  track,  about 
eighteen  inches  wide."  There  were  other  paths,  or  tracks, 
through  the  wood,  all  of  the  same  kind.  Another  of  the 
witnesses  said  it  was  a  "  sort  of  blind  path,"  and  he  bad 
not  considered  it  as  a  public  path.  Another  called  it  a 
"  blind  track  among  the  stubs."  It  was  plain  that  there 
had  never  been  any  repairs  of  the  old  footway,  and  no 
attempt  was  made  to  prove  that  there  had  been. 

Chambers  called  witnesses  on  the  part  of  the  plaintiff, 
who  proved  that  the  wood  had  been  where  the  way  was 
claimed,  and  that  since  it  was  grubbed  it  had  not  been 
used  as  of  right,  or  without  interruption,  but  that  "  rough 
characters "  were  often  turned  back.  They  said,  more- 
over, that  the  "  way "  was  but  a  mere  track,  like  many 
other  tracks  in  the  wood,  and  led  nowhere  but  through 
the  wood.     Thirty  years  ago,  when  a  building  estate  was 


(a)  The  plea,  it  will  be  observed, 
alleges  that  the  subject  has  a  right 
to  pass  at  alt  times.  Hence  the 
importance  of  evidence  of  repairs 


having  been  enforced,  so  as  to  en- 
able the  subject  to  pass  in  all  wea- 
thers. 


Ik 
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formed,  called  Camden  Park,  there  was  a  roadway  made, 
a  lodge,  and  lodge-gates  put  up  at  one  end,  leading  into 
the  park,  and  since  then  the  user  had  been  constantly 
interrupted  by  lodge-keepers.  The  person  who  had  had 
charge  of  the  estate  for  more  than  twenty  years  was  called 
to  prove  this,  with  many  other  witnesses. 

In  the  course  of  this  evidence, 

The  jury  intimated  that  they  were  satisfied  there  was  no 
way. 

Shee,  Serjt,  in  reply,  on  the  part  of  the  defendants, 
urged  that  there  was  evidence  of  a  dedication  to  the  public 
of  the  old  footway,  and  if  so,  then  no  amount  of  inter- 
ruption could  deprive  the  public  of  their  right  over  a 
highway. 

Erle,  C.  J.  (to  the  jury). — That  is  so,  if  there  was  once 
a  highway.  But  the  question  is,  whether  there  ever  was 
a  highway.  There  could  not  be  without  a  dedication  by 
the  owner  to  the  public  for  the  purposes  of  a  highway. 
No  doubt  user  by  the  public  may  be  evidence  of  such  a 
dedication  ;  but  then  it  is  only  evidence,  to  be  considered 
with  a  view  to  the  nature  of  the  case,  and  all  its  circum- 
stances. There  was  a  wood ;  this  was  a  path  or  track 
through  it,  like  many  others,  leading  in  different  direc- 
tions. People  wandered  wherever  they  pleased  in  the 
wood,  and  of  course  made  tracks,  and  when  the  weather 
was  dry  used  these  tracks.  But  they  were  never  repaired, 
and  in  wet  weather  were  hardly  passable.  Are  you  of 
opinion  that  there  was  a  dedication  by  the  owner  to  the 
public  for  the  purposes  of  a  highway,  or  that  the  user  was 
merely  permissive,  to  wander  where  they  pleased  in  the 
wood  ?  If  there  was  no  dedication  for  the  purpose  of  a 
highway,  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
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ACCEPTANCE,  evidefice  of,  of  policy  by  broker.     Xenot  v.  Wickham,  735. 

ACCORD  AND  SATISFACTION,  plea  of,  in  action  for  negligence,  when  it  gives 
right  to  begin.     Pricey.  Eastern  Counties  Hallway  Company,  133. 
after  action  brought  in  satisfaction  of  costs.     Henderson  v.  Hayter,  1 28. 

ACCOUNT,  matter  of,  compulsory  reference  of,  may  be  at  Nisi  Prius.     Adams  v. 
Yeoman,  92.     But  see  title  "  Arbitration/'  and  note  there, 
in  action  for  damages  (as  for  non-repair,  &c).     Pell  v.  Addison,  291. 
may  be  in  action  for  costs,  if  multifarious  questions  as  to  retainer  arise  on  various 
items.     Goodred  v.  Scale,  382. 

ACCOUNT  STATED,  actual,  as  distinguished  from  legal.     Kennedy  v.  Broun,  801. 

ACCOUNTANT,  charges  of,  according  to  usage.  Price  v.  Hong  Kong  Company, 
466. 

ACKNOWLEDGMENT,  in  bar  of  Statute  of  Limitations.  Buckmaster  v.  Russell, 
389. 

ACTION,  commencement  of,  date  of  writ  in  Nisi  Prius  record,  when  erroneous.     Bust 

v.  Hancock,  57. 
defence  arising  after  action  to  be  pleaded  as  such.     Penntll  v.  Cornish,  161. 
a  defence,  by  way  of  discharge,  arising  after  action  should  be  so  pleaded ;  and,  if 

not,  it  is  doubtful  whether  a  Judge  will  amend.     Ibid. 

ADDING  NAMES  of  parties  at  trial,  as  plaintiffs  in  ejectment.  Power,  in  ejectment, 
to  amend,  at  the  trial,  by  adding  names  of  parties  in  whom  the  legal  estate  is 
vested.    Blake  v.  Done,  575.   (And  see  note  on  subject,  p.  576  (a).) 

ADDING  PLEA,  allowed  at  Nisi  Prius.  In  an  action  upon  a  promissory  note,  to  which 
the  defendant  had  pleaded  that  he  did  not  make  the  note,  leave  was  given  to  amend 
the  pleadings  upon  the  morning  of  the  trial,  by  adding  an  equitable  plea,  that  the 
defendant  signed  the  note  as  a  witness  only,  and  not  as  a  maker.  Morris  v.  MitUr, 
551. 
when  disallowed.  Leave  refused  at  the  trial  to  add  a  plea  of  an  arbitration  and 
award  upon  the  cause  of  action,  although  such  defence  had  been  pleaded  by  a  co- 
defendant.     Rnynor  v.  Childs,  775. 

ADJOURNMENT  of  trial,  in  civil  cases  may  lie  for  defect  of  evidence  of  search  for 
documents,  or  other  formal  preliminaries  for  admission  of  secondary  evidence. 
Scott  v.  The  Queen,  634. 
in  criminal  cases,  not  in  cases   of  felony,  for  mere   absence  of  prosecutor  and 
witnesses.     R.  v.  Parr,  861.     See  R.  v.  Tait,  553. 

ADMISSION,  effect  of.     Mackley  v.  Pattender,  61. 
of  proceedings  in  bankruptcy.     Ibid. 

where  a  special  authority  is  necessary  to  the  validity  of  an  act,  and  a  party  admits 
that  he  had  authorized  the  act,  the  Court  will  presume  a  proper  authority. 
Tapper  v.  FouJka,  166. 

(a)  Bat  it  has  just  been  held,  in  error,  that  there  is  no  power  to  add  names  of  defendants, 
.save  under  C.  L.  P.  Act,  18,  a.  32,  by  consent.    Garrard  v.  Giubelli,  Exch. 


870  INDEX. 

ADMISSION— continued. 

what  is  receivable  as.  A  statement  by  counsel  on  attending  a  summons  before  a 
Judge  at  Chambers,  is  admissible  in  evidence  as  an  admission  by  his  client,  though 
not  relating  to  the  subject-matter  of  the  summons.     Hatler  v.  Worman,  165. 

where,  in  proof  of  an  acceptance  alleged  to  have  been  forged  by  the  drawer,  a 
letter  purporting  to  have  been  signed  by  the  defendant  is  put  in  as  an  admission, 
and  as  part  of  the  plaintiff's  case  in  chief,  and  its  authorship  was  denied,  it  is  left 
to  the  jury  with  the  whole  of  the  case.  But  a  consent  by  the  defendant  to  a  judg- 
ment in  an  action  on  a  former  bill  drawn  by  the  same  person  was  held  inad- 
missible as  irrelevant.     Philpot  v.  Stock,  180. 

of  document  does  not  preclude  stamp  objection.     Humphrey*  v.  Dudding,  546. 

ADVERTISEMENTS,  action  for  contract  as  to,  effect  of.     Hoison  v.  Howitt,  233. 

AGENT,  authority  of,  evidence  as  to.    Slack  v.  Crewe,  59 — 61. 
to  let,  implied  authority  to  let  into  possession.     Ibid, 
authority  of  bailiff  to  let     Turner  v.  Hutchinson,  1 85. 
authority  of  farmer's  servant  to  sell  at  fair.     North  v.  Jackson,  198. 
authority  of  collector  to  accept  notice  to  quit     Pearse  v.  Boulton,  133. 
liability  of,  for  neglect  of  duty.     A  house-agent,  letting  a  house  for  his  employer,  is 

liable  if  he  neglects  to  make  reasonable  inquiries  as  to  the  solvency  of  the  tenant. 

Hayes  v.  Tindul,  444. 
acts  of,  ratification  of,  evidence.     Richardson  v.  Countess  of  Oxford,  449. 
may  be,  after  action.     Ibid, 
duty  of.     See  •«  Broker." 
to  ship  and  insure  goods,  wilfully  neglecting  to  do  so,  liability  of.     Smith  v.  Price, 

748, 

AGREEMENT  in  writing,  evidence  to  alter  or  affect.  Evidence  to  show  not  that 
an  agreement  in  writing  was  a  mere  blind  and  never  intended  to  have  any 
operation  at  all,  but  that  it  was  only  to  have  a  partial  operation  : — Held,  inad- 
missible, as  in  effect  altering  by  parol  the  terms  of  the  written  agreement 
Fenwick  v.  Brinfocorth,  86. 

in  writing,  what  is  not  so;  by  letters,  proposal  not  accepted.  A  proposal  on  one 
side,  not  answered  by  the  other,  until  after  a  delay  of  some  months,  and  then 
not  assented  to,  but  some  months  afterwards  acceded  to : — Held,  no  evidence  of 
a  contract     Emmott  v.  Riddel,  142. 

what  is  so  within  Statute  of  Frauds,  parol  proposal  accepted  in  writing.  A  contract 
for  the  making  and  sale  of  bricks  above  20/.,  to  be  delivered  within  a  year  from 
the  time  when,  according  to  the  defendant's  evidence,  the  contract  was  completed, 
by  a  letter  of  his  in  answer  to  a  parol  proposal: — Held,  valid;  there  having 
been  a  part  acceptance  and  payment  on  account     Catling  v.  Perry,  140. 

when  it  requires  stamp.  Where  a  document,  void  as  a  lease,  is  tendered  in  evi- 
dence to  show  the  terms  of  an  agreement  under  which  a  party  to  it  holds  premises, 
it  requires  a  stamp  as  an  agreement  (And  see  note  on  subject,  p.  1 10.  See  also 
title  ••  Stamp.") 

on  a  contract  in  writing,  within  the  statute,  in  general  terms  for  the  employment  of 
the  plaintiff: — Held,  that  it  might  be  shown  by  parol,  that  he  was  employed  in  a 
particular  capacity ;  and,  as  a  question  whether  he  had  wilfully  disobeyed  a  lawful 
order,  held,  that  it  was  for  the  jury  whether  the  order  was  within  the  scope  of  thai 
employment  and  whether,  even  if  so,  the  disobedience  was  "  wilfuL"  Price  v. 
AfoiMff,  529. 

AMENDMENT  at  trial,  when  allowed  in  declaration.  In  an  action  on  a  contract  for 
the  delivery  of  coal,  differently  described  in  several  counts,  but  in  all  described  as 
"  hand-picked.*'  and  it  appearing  that  the  parties  well  understood  before  trial  that 
the  real  controversy  between  them  was,  whether  the  coal  was  to  be  hand-picked, 
the  Judge  emended,  to  avoid  a  variance,  by  striking  out  all  the  words  of  rtssuin 
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tion  except  the  word  "  hand-picked/'  and  this  without  the  imposition  of  any  terms. 

Si.  Lnsky  v.  Green,  106. 
at  the  trial  when  allowed,  adding  names  of  parties  as  plaintiffs,  so  as  to  raise  the  real 

question  to  be  tried.     Blake  v.  Done,  575.     (See  note  on  the  subject  ) 
when   allowed   at  trial ;    plea  of  justification ;    instances   of  alleged   misconduct. 

Edward*  v.  7,<ry,  96. 
not  allowed  in  slander,  to  alter  a  positive  statement  into  a  mere  statement  of  a  report. 

Pearse  v.  Rogers,  137. 
when  allowed,  of  plea  of  justification  in  action  for  dismissal.     In  an  action  for 

wrongful  dismissal  of  a  newspaper  critic  engaged  for  a  year,  a  plea  so  framed,  as  to 

import  several  if  not  habitual  instances,  allowed  to  be  amended  by  restricting  it  to 

one  instance  only,  on  the  terms  of  putting  the  plaintiff  as  much  as  possible  in  the 

same  position  as  if  the  plea  had  been  originally  so  framed,  and  the  plaintiff*  had 

demurred  to  it.     Edwards  v.  Levy,  94. 
dismissal  of  apprentice.     If  an  apprentice,  whose  master's  business  lies  in  precious 

articles  constantly  lying  about,  is  an  habitual  thief,  the  master  may  discharge  him  ; 

and  charges  of  theft  made  to  his  father  will  be  privileged,  and  amendment  allowed 

at  the  trial  by  adding  plea  of  justification  on  ail  the  charges.    Cox  v.  Mat  hews,  397 . 

AMENDMENT  at  Nisi  Prius,  when  allowed,  adding  notice  of  another  statute  on  a 
plea  of  not  guilty  by  statute.     Morris  v.  Wise,  53. 
after  amendment  and  demurrer,  before  trial,  quare,  whether  an  amendment  will  be 
allowed  at  the  trial,  so  as  to  get  rid  of  the  demurrer,  and  also  to  evade  a  variance 
arising  on  the  evidence  of  the  party  applying  to  amend.     Farrer  v.  Cock,  336. 

APPRENTICE,  discharge  of,  justification  for,  plea  of,  allowed  to  be  amended  at 
trial.  If  an  apprentice,  whose  master's  business  lies  in  precious  articles  constantly 
lying  about,  is  an  habitual  thief,  the  master  may  discharge  him ;  and  charges  of 
theft  made  to  his  father  will  be  privileged,  but  the  master  will  be  liable  in  slander 
fur  false  charges  made  to  third  parties.     Cor  v.  Mathews,  397. 

absenting  by,  action  for.  In  an  action  on  an  apprenticeship  deed,  against  the  father, 
the  breach  being  that  the  son  absented  himself,  the  plaintiff  can  only  recover  da- 
mage for  the  loss  of  service  up  to  the  time  of  action.  And  the  action  is  not  for  an 
alleged  wrong  within  the  C.  L.  P.  Act  of  1860,  s.  34,  as  to  costs.  Berri  v.  How- 
ard, 403. 

when  an  apprentice  has  absented  himself,  the  fact  that  the  master  declined  to  have 
any  trouble  taken  to  find  him  and  described  him  as  worthless,  though  it  will  not 
sustain  a  plea  of  leave  and  licence,  may  be  material  in  mitigation  of  damages,  and 
the  jury  can  only  give  the  real  value  of  his  services  up  to  the  time  of  action. 
Russell  v.  Shinn,  395. 

APPROPRIATION,  evidence  of,  assent  to  transfer  of  debt.     Bur  land  v.  Nash,  687. 

ARBITRATION,  reference  or  submission  to;  compulsory  reference  to.  An  action 
for  non-repair,  the  only  plea  being  payment  into  Court,  and  the  only  question  as 
to  the  sufficiency  of  the  amount,  turning  merely  on  the  facts,  is  fit  for  reference  to 
arbitration  under  C.  L.  P.  Act,  1854,  s.  3.  Pell  v.  Addison,  291  (a). 
may  be  at  Nisi  Prius.  There  may  be  a  reference  of  a  cause  or  of  matter  of  account 
thereon  by  the  Judge  at  the  trial,  on  the  application  of  either  party,  under  sect.  3 
of  the  C.  L.  P.  Act  of  1851,  and  this,  although  the  "  matter  of  account"  is  not  be- 
tween the  plaintiff  and  defendant,  but  between  one  of  the  parties  to  the  cause  and 
a  third  party,  provided  it  is  by  plea,  or  otherwise  mixed  up  with  the  cause  of 
action  or  defence.     Adums  v.  Yeoman,  92  (6). 

(a)  This  decision,  as  to  the  nature  of  the  matter  to  be  referred,  has  been  confirmed  in  Ex- 
chequer ;  but  as  to  the  power  to  refer  at  nisi  print,  vide  pott. 

(b)  This  case  was  decided  per  Hill,  J.,  after  consulting  Pollocx,  C.  B.,  and  accoids  with 
the  preceding  case.  Pell  v.  Addison,  decided  by  Willf.s,  J.,  so  that  though  the  Exchequer 
have  since  held  that  there  is  no  power  to  refer  at  nisi  prius,  the  authorities  are  about  equal 
either  way,  and  the  practice,  ever  since  the  act  passed,  had  been  so  to  refer.    Vide  Vol.  I. 
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action  for  costs.    Where  there  was  a  set-off  oa  an  attorney's  bill,  and  the  qweation  of 
retainer  might  arise  on  many  of  the  items,  kttd,  that  the  cause  involved  "  matter 
of  account,"  which  eoold  not  be  conveniently  tried,  and  therefore  thai  h  most  be 
referred.     Gondred  v.  &a/eT  382. 
procedure  in,  power  of  arbitrator  to  proceed  on  neglect  of  appointment.     Angus  v. 
Smyikkty  ZSl. 

ARCHITECT,  action  by:  doty  of.  In  an  action  by  architects  whose  plans,  after 
having  been  accepted,  are  rejected,  on  the  ground  that  the  work  cannot  be  done 
for  the  amount  of  their  estimates,  it  is  for  the  jury  whether  it  is  an  express  or  im- 
plied condition  of  tbe  contract  that  the  estimates  shall  be  reasonably  near  the 
actual  coat.     Ntiwn  v.  Spovmer,  613. 

ARREST,  maJicioufj  action  for;  evidence  to  sustain  action  when  affidavits  insufficient ; 

payment  into  Court  in  former  action,  effect  of.     Aevtf/  v.  LoWstaa,  313. 
in  crown  cases,  practice  as  to,  when  allowed  on  bench  warrants.    R.  v.  U  ktiUkcr,  I. 
for  malicious  injury  to  property,  on  charge  of  stealing  "  cultivated  roota,  grass ;" 

giving  into  custody  "  immediately/'     Morris  v.  Hue,  51. 

ASSAULT  AND  BATTERY,  action  for,  certificate  in;  "  wilful  and  malicious."  In 
an  action  for  assault  and  battery,  tbe  defendant  justifying  tbe  assault  and  denying 
the  battery  fin  defence  of  possession),  and  plaintiff*  replying  excess,  and  proving 
that  tbe  defendant  struck  him  with  bis  clenched  6st,  the  jury  finding  for  the 
plaintiff,  damages  40*.;  tbe  Judge — the  justification  being  proved — certified  to  aV- 
prite  him  of  costs,  under  C.  L.  P.  Act,  1860;  s.  34.  And  the  Judge  taking  time 
to  consider  may  certify  next  day.     H't/ltoau  v.  Man/,  659. 

ASSENT  of  assignees  to  take  lease,  evidence  of;  dealing  with  property.     Mockley  v. 
t  at  tender,  6} ,  63. 
executors  to  devise  of  leasehold,  evidence  of.     Bikker  v.  Beestom*  410. 

ASSIZE,  Judges  of,  their  authority  in  Court.   In  re  the  Sheriff  of Surrey ,  235.    (And 

see  note  on  the  subject,  239,  240.) 
power  of,  to  commit  for  contempt  witness  refusing  to  answer.   R.  v.  Chorietworth,  337. 
power  of,  to  discharge  jury  in  such  case.     Ibid. 

to  adjourn  trial  in  case  of  felony,  after  prisoner  in  charge  of  jury.     R.  v.  Parr,  861. 
to  postpone  trial  for  absence  of  witness.     Where,  in  a  criminal  case,  a  witness  for  the 

prosecution  is  so  ill  as  not  to  be  able  to  travel,  the  Judge  may,  at  his  discretion, 

permit  the  deposition  to  be  read  to  the  jury,  under  the  1 1  &  12  Vict.  c.  44,  s.  17, 

or  postpone  the  trial  to  the  next  assizes.     R.  v.  Tuit,  553. 

ATTACHMENT  of  debts,  effect  of  execution  on.  Although  the  judgment  debtor  has 
been  arrested,  the  debt  is  still  garnishable.  Aiittr  as  to  arrest  of  judgment  creditor. 
Hartley  v.  Shemwell,  379. 

ATTORNEY,  authority  of  client  not  liable  for  acts  of.  The  owner  of  land  involved 
in  litigation  in  Chancery,  held  not  liable  for  the  acts  of  a  person  acting  as  her 
attorney  in  the  Court  and  of  his  own  motion,  under,  as  lie  supposed,  its  authority, 
but  not  her  general  attorney,  and  without  her  privity  or  actual  authority  in  the 
particular  matter.  Oxenham  v.  Collin*,  1 72. 
where  an  attorney  had  distrained  upon  a  tenant  whom  he  had  put  into  possession  on 
the  part  of  the  owner,  and  contrary  to  an  agreement,  he  supposed  he  had  authority 
in  law  to  make  in  the  owner's  name,  but  which  it  appeared  he  had  not:  held  (a) 
liable  in  trespass;  and  *emble,  not  liable  for  false  representation  (/>)•  Oxenham  v. 
Smylhe,  220. 
action  by,  for  costs,  defence  to  duty  of  In  an  action  by  attornies  for  the  costs  of  a 
defence,  which  failed,  they  having  been  absent  on  the  day  of  trial,  and  some  of 
the  witnesses  consequently  not  being  in  Court : — Held,  that  they  were  entitled  to 

(a)  There  is  an  error  as  to  this  in  ibe  report  and  marginal  oote.  where  omit  the  word  *'  not." 
(6)  Tbe  Couit  of  Exchequer  have  since  held  that  he  was  not. 
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recover,  notwithstanding  the  verdict  had  pawed  against  their  clients,  the  defend- 
ants, unless  the  jury  thought  that  the  absence  of  the  witnesses  had  caused  the 
loss  of  the  verdict,  and  so  made  the  plaintiffs*  services  wholly  valueless.     Dunn  v. 
Hallen,  643. 

liability  of,  to  action  for  negligence.  In  an  action  against  an  attorney,  alleging  that 
he  was  retained  to  conduct  the  defence  of  the  plaintiff  on  a  criminal  charge,  aud 
that  through  his  negligence  the  plaintiff  was  convicted  (not  alleging  that  lie  was 
innocent) : — Held,  that  the  plaintiff,  to  recover  more  than  nominal  damages,  must 
prove  that  he  was  convicted  mainly  through  the  defendant's  negligence,  and  the 
negligence  charged  being,  not  taking  the  proofs  of  witnesses  who  were  in  Court 
ready  to  be  examined,  but  whom  the  counsel,  on  the  plaintiff's  own  statement, 
did  not  wish  to  call,  and  whom  the  plaintiff  did  not  insist  on  calling: — Held,  that 
the  question  for  the  jury  was,  whether  the  defendants  had  done  everything  which, 
under  all  the  circumstances,  was  likely  to  be  of  any  use ;  and  quart,  whether  the 
action  was  maintainable  at  all.     Hutch  v.  l^wia,  467. 

rights  of,  as  to  costs.  An  agreement  with  an  attorney,  that  he  shall  get  his  costs 
out  of  the  fund  in  the  suit,  implies  the  condition  that  he  is  continued  in  the  con- 
duct of  the  suit  until  there  is  a  fund  in  the  Court  available  for  costs.  Hollings 
v.  Booth,  220. 

clerk  of  authority  to  receive  money  by  way  of  deposit  must  be  special.  Cornelius  v. 
Harrison,  758. 

AUCTIONEER,  liability  of,  to  employer,  for  neglect  of  duty  in  not  getting  purchaser 
to  sign  his  name  or  pay  deposit ;  damage.     Hibbert  v.  Baytey,  48. 

right  of,  to  remuneration  for  sales  by  private  contract  through  their  agency,  although 
by  act  or  default  of  employer,  turning  out  abortive.     Clark  v.  Smythies,  83. 

action  by,  for  not  allowing  to  sell ;  damages.     Topping  v.  Bull,  408. 

AUTHORITY,  ratification  of,  may  be  after  action.  An  order  to  do  work  on  the 
premises  of  the  defendant,  by  a  person  professing  to  act  in  his  behalf,  though 
'  having  no  authority  to  do  so,  may  be  ratified  by  the  defendant's  agent,  even  after 
action,  and  it  is  enough  that  there  is  an  offer  to  pay,  not  only  without  any  ac- 
knowledgment, but  with  a  disavowal  of  the  authority.  Richardson  v.  Oxford 
(Countess  of ),  466. 

to  contract  on  credit,  secretary,  &c.  to  club.  A  member  and  director  of  a  coal 
club,  formed  on  the  principle  of  buying  coals  wholesale  out  of  the  paid  up  sub- 
scriptions, held,  not  liable  for  coals  ordered  on  credit  by  the  secretary.  Wood  v. 
Finch,  449. 

bauker's  clerk  to  cash  railway  debenture.     Croxon  v.  Moss,  539. 

of  attorney 's  clerk  to  receive  money  by  way  of  deposit  must  be  express*  Cornelius  v. 
Harrison,  758. 

AUTREFOIS  ACQUIT,  plea  of,  on  discharge  of  jury,  held  bad.  Where  a  man  was 
indicted,  pleaded  not  guilty,  and  was  given  in  charge  to  a  jury  who  retired  to  de- 
liberate, and  had  not  agreed  upon  a  verdict  by  the  time  all  the  rest  of  the  business 
before  the  Court  was  finished,  when  they  were  discharged  by  the  presiding  Judge, 
and  the  prisoner  remanded  : — Held,  that  the  dismissal  of  the  jury  was  not  equiva- 
lent to  an  acquittal,  and  that  the  prisoner  might  lawfully  be  put  upon  his  trial  a 
second  time.  The  same  rule  prevails,  whether  in  cases  of  misdemeanor  or  felony. 
R.  y.  Davison,  250. 

BAILMENT,  what  is,  under  Fraudulent  Trustees  Act.     R.  v.  Garrett,  14. 

BANKER,  duty  of,  as  to  negotiable  instruments.  Where  a  correspondence  as  to  the 
conversion  of  a  railway  indenture,  payable  in  Loudon,  had  been  carried  on  be- 
tween the  owner,  the  plaintiff  and  his  brother,  a  clerk  in  the  office  of  a  stock- 
broker, in  the  stock-broker's  name,  and  the  debenture  had  been  remitted  by 
plaintiff  to  his  brother  to  get  it  cashed,  and,  falling  into  the  hands  of  his  employer, 
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the  stock-broker,  was  by  him  presented  to  the  defendants,  bankers  in  Liverpool, 
who  cashed  it  (less  the  discount),  and  were  sued  by  the  plaintiff  for  tbe  amount, 
the  stock-broker  having  failed : — Held,  that  it  was  a  question  of  fact  for  the  jury, 
whether  the  defendants  were  authorized  to  cash  it.     Croxon  v.  Moss,  539. 

BANKRUPTCY,  proceedings  in,  when  evidence  against  party.  Mackley  v.  Pat  Un- 
der, 62. 

when  conclusive.  Ibid. 

effects  of,  admission  of.  Ibid. 

assignees  of.  Ibid. 

title  of  assignees  to  property,  on  ground  of  fraudulent  preference,  delivery  of  property 
under  pressure.     Pennell  v.  Heading,  744. 

pressure  must  be  such  as  likely  to  cause  transfer.     Kinnear  v.  Johnson,  753. 

transfer  must  have  been  really  by  reason  of  the  pressure.    Kinnear  v.  Walmisley,  756. 

assignment  by  trader  of  stock,  &c.  for  old  debt  and  further  advances  (though  bills 
still  running  for  the  amount),  not  an  act  of  bankruptcy.  Whitmore  v.  Dowling, 
135. 

reputed  ownership,  evidence  of.  To  make  out  a  case  of  reputed  ownership  it  is  not 
enough  to  prove  continued  possession  by  the  assignor,  if  the  real  ownership 
appears  to  have  been  known  to  creditors,  and  for  aught  that  appears  to  all  credit- 
ors.    Hall  v.  Day,  568. 

BENCH  WARRANTS,  issuing  of,  practice  of  Judges  as  to.     R.  v.  Whit  taker,  1. 

BILL  OF  EXCEPTIONS,  allowed  to  be  amended  by  Judge  at  Chambers.  Salisbury 
v.  Gladstone,  256. 

BILL  OF  EXCHANGE,  action  on ;  pleading  in.  In  an  action  on  a  bill  payable  by 
instalments,  it  appearing  that  the  action  was  commenced  on  the  last  day  of  grace, 
but  there  being  no  plea  to  that  effect,  nonsuit  refused,  but  leave  to  move  given — 
per  Erle,  C.  J.     Gasken  v.  Davis,  294  (a), 

a  bill  appearing  not  to  have  been  due  when  the  writ  issued,  but  the  only  plea  being  a 
denial  of  the  acceptance: — Held,  that  the  point  did  not  arise  at  the  trial,  quaere  as 
to  an  arrest  of  judgment      Hint  on  v.  Duff,  561  (6). 

pleading  on,  when  divisible  and  construed  distributively  as  to  consideration.  In  an 
action  on  a  bill  given  to  drawers  for  a  balance  of  account  on  a  purchase,  and  by 
them  indorsed  to  plaintiffs,  the  defence  being,  that  it  was  given  for  a  larger  amount 
than  really  due,  the  amount  admitted  to  have  been  due  being  paid  into  Court, 
and  the  pleas  being  to  the  residue,  denying  consideration;  semble,  that  the  plea 
was  divisible,  and  might  be  construed  distributively,  and,  if  not,  it  was  amend- 
able, as  to  the  amount  pleaded  to.     Ashe  om  be  v.  El  turn,  306. 

notice  of  dishonour ;  dispensation,  evidence  of.  An  application  by  the  drawer  of  a 
bill  on  behalf  of  the  acceptor  for  time: — Held,  evidence  from  which  a  jury  might 
infer  that  he  had  authorized  an  arrangement  for  renewal,  dispensing  with  notice 
of  dishonour ;  and  held,  that  after  dispensation  no  notice  was  necessary.  North 
Staffordshire  Loan  Company  v.  Wythies%  563. 

action  on,  defence  to,  failure  of  consideration,  force  of  goods,  onus  of  proof  as  to  total 
failure  on  the  defendant.     Clark  v.  Holmes,  79. 

when  given  for  price  of  specific  article.     Horsfall  v.  Thomas,  785. 

no  defence  either  on  ground  of  failure  of  consideration  or  warranty,  when  it  has  an- 
swered its  purpose  to  some  extent.     Ibid. 

in  an  action  on  a  bill  signed  by  defendant  as  surety,  a  plea  of  fraud  in  the  principal, 
with  notice  thereof  to  the  plaintiff  before  the  advance,  which  was  the  consideration, 
allowed  to  be  altered  into  a  plea  of  notice  of  revocation  of  the  suretyship.     Such  a 

(a)  That  case  was  not  moved  ;  but  in  a  subsequent  case,  in  which  Pollock,  C.  B  ,  had 
ruled  in  tbe  same  way,  on  the  Midland  Circuit,  Hut  ton  v.  Duff,  the  C.  P.,  absents  Erle,  C.  J. 
and  the  above  case  not  being  cited,  held  tbe  contrary.     Sed  quart  de  hoe. 

(6)  Overruled  in  C.  P.,  absente  Erle,  C.  J. ;  et  vide  supra  (a). 
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defence  failed,  as  there  was  a  contract  to  make  the  advance,  and  the  notice  was 
after  half-notes  had  been  sent.     London  Monetary  Company  v.  Gathergood,  298. 

action  on,  defence  to,  notice  to  indorsee,  right  to  begin.  In  an  action  on  a  bill  or 
note,  and  a  common  money  count,  special  pleas  to  the  one,  and  never  indebted  to 
the  other,  if  the  plaintiff  does  not  undertake  to  prove  a  different  transaction  on  the 
latter  count,  the  defendant  is  entitled  to  begin.  And  it  the  second  count  is,  in 
fact,  for  the  consideration  of  the  bill,  (with  charges,)  and  the  question  is,  the  autho- 
rity of  a  party  to  receive  the  money  and  give  the  bill  or  note,  on  behalf  of  the 
defendant,  it  is  in  effect  all  one  transaction  and  one  question.  Notice  to  the  in- 
dorsee's agent  in  the  transaction  is  notice  to  the  indorsee,  and  if  a  party  suspects  a 
fraud  and  does  not  ask  as  to  it,  lest  he  should  know  it,  he  has  constructive  notice. 
Oakley  v.  Ooddeen,  656. 

loss  of,  on  plea  of  bill  given.  Under  sect.  87  of  the  C.  L.  P.  Act,  1854,  a  plaintiff 
held  entitled  to  have  a  plea  of  a  bill  given  for  and  on  account  of  the  claim  and 
lott,  struck  out  on  his  giving  an  indemnity  to  the  defendant.  Ringrote  v.  Bligard, 
375. 

payment  of,  effect  of,  is  for  jury.     Sunley  v.  Cunard,  548. 

defence  to,  notice  of,  evidence  of.     Oakley  v.  Ooddeen,  659.  . 

BILL  OF  LADING,  action  on,  when  made  in  the  name  of  the  owners  of  goods  not 
known  to  the  shipowner  until  after  shipment.     Lid  get  t  v.  Perrin,  763. 
question  as  to  parties  to  contract  on,  is  for  jury.    Ibid.  (And  see  cases  cited  in  nolit.) 
action  on,  by  shipper ;  duty  of,  to  send  lighters  to  receive  cargo,  &c.     AUxiadi  v. 

Robinson,  679. 
duty  of  shipowner  to  use  due  diligence.     Carali  v.  Xenos,  740. 
transfer  by,  when  collusive  and  colourable,  and  with  intent  to  defraud  creditors. 
Whitmore  v.  Lloyd,  36. 

BILL  OF  SALE,  effect  of,  as  to  clause  allowing  seizure  and  sale  on  default  of  pay- 
ment after  notice.     Bright  ley  v.  Norton,  722 ;   Rogers  v.  Mutton,  768. 

right  of  action  by  assignor  for  seizure  and  sale  without  due  notice,  damage;  cases  as 
to.     Ibid. 

description  of  residence,  sufficiency  of.     Philips  v.  Burt,  862. 

for  the  Judge  to  determine.     Ibid. 

effect  of,  as  to  execution  creditors.     Ibid. 

when  given  in  embarrassed  circumstances.     Kinnear  v.  Walmisley,  756. 

of  ship;  effect  of,  as  to  memoranda  or  agreement  preliminary  to.  Memoranda  made 
preliminary  to  the  execution  of,  and  formal,  which  could  not  be  included  in  terms  in 
the  bill  of  sale  subsequently  executed  in  pursuance  of  the  preliminary  agreement, 
are  not  necessarily  displaced,  and  do  not  necessarily  cease  to  have  effect,  or  to  be 
admissible  in  evidence  upon  the  execution  of  the  more  formal  contract.  Chapman 
v.  Callis,  161. 

BOARD  OF  WORKS,  &c,  negligence  by,  liability  of  contributory  negligence.  An 
action  maintained  against  a  board  of  works  for  not  keeping  a  sewer  clean,  whereby 
it  became  choked  up,  and  the  overflow  therefrom  ran  into  the  plaintiff's  premises. 
Meek  v.  Whitechapel  Board,  144. 
contributory  negligence,  liability  of  board  or  contractor.  Contributory  negligence  it 
no  answer  to  an  action  grounded  on  negligence  unless  it  was  the  proximate  cause 
of  the  injury.  And  in  an  action  against  a  public  body  and  their  contractor,  for  an 
injury  caused  to  a  vessel  by  its  grounding  on  piles  driven  into  a  river,  in  the  course 
of  works  authorized  by  their  act: — Held,  no  answer  to  the  action,  that  the  master 
of  the  ship,  not  seeing  the  piles,  steered  it  over  them  : — Held,  also,  that  as  the 
piles  were  driven  in  according  to  the  contract  and  plans,  the  board  were  liable 
jointly  with  the  contractor,  though  the  latter  might  be  separately  liable  for  negli- 
gence in  not  giving  notice,  &c.     Brownlow  v.  Metropolitan  Board,  604. 
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BREACH  OF  AGREEMENT,  what  is  evidence  of,  when  acts  of  third  party  may  be 
so,  carrying  on  business  by  third  party.     Clark  v.  Howard,  125. 
excuse  of,  impossibility  of  performance.     Pole  v.  Cetovich,  104. 

BRICK-KILNS,  when  nuisances."  Brick-kilns  near,  but  as  far  as  practicable  from,  a 
dwelling-house,  purchased  with  notice,  held,  no  nuisance ;  and,  on  account  for 
keeping  ash  heaps  in  the  process  of  brick  making,  plaintiff  held  entitled  only  to 
nominal  damages.     Bamford  v.  Turnley,  231. 

BROKER,  duty  and  liability  of,  on  employment  to  ship  and  insure.  Smith  v.  Price,  748. 
to  sell ;  duty  to  value  with  due  care.     Solomon  v.  Barker,  726. 
to  take  up  policy.     Xcnos  v.  Wickham,  735  —  739. 

liability  of,  on  chartering  ship  without  authority.     Mitchell  v.  Kuhl,  709. 
sharebroker,  when  liable  for  dealings  of  his  clerk.      Webb  v.Challoner,  120. 
authority  of  clerk  of,  to  receive  mouey  on  railway  debenture.     Croxon  v.  Most*  539. 
shipbroker,  right  of,  as  to  commission  on  charter-party  between  two  brokers.   Hibbert 

v.  Owen,  502. 
right  of,  to  commission,  as  between  two  brokers.    Gibson  v.  Crick,  766.    (S^*e  Cunard 

v.  Van  Oppen,  Vol.  I.,  p.  716. 

•BUILDING  CONTRACT,  effect  and  operation  of.     Coker  v.  Young,  98. 

effect  of  guarantee  of,  by  employer,  in  event  of  builder  becoming  unable  to  complete. 
Lee  v.  Fisher,  591. 

CANCELLATION,  evidence  of,  in  case  of  policy.     Xenot  v.  Wickham,  735. 

CAPTION  OF  EXAMINATIONS,  defect  in,  token  on  another  charge,  2. 

CARRIAGE  OF  GOODS,  actions  for  negligence  in.     See  "Carrier." 
action  against  the  person  for  delay  in.     Curali  v.  Xenot,  742. 

of  cattle,  injury  to,  through  overcrowding  of,  action  for,  by  one  owner  against  ano- 
ther.    Kay  nor  v.  Child*,  775. 

CARRIER,  action  against ;  Carriers'  Act,  plea  of  demand  of  extra  rate  under.  Bekrent 
v.  Great  Northern  Railway  Company ;  303. 
evidence  of  negligence  in  conveyance  of  goods,  condition  of,  when  received  by,  and 
when  delivered.     Higginbotham  v.  Great  Northern  Railway  Company,  796. 

CATTLE>  carriage  of,  injury  to,  through  overcrowding,  action  for,  by  one  owner  against 
another,     Raynor  v.  Childs,  775. 

CERTIFICATE,  when  not  an  order,  &c  ,  for  the  payment  of  money.    R.  v.  Mitchell,44. 
for  costs,  wilful  and  malicious,  when  given.      Williams  v.  Ward,  659. 

CHAMPERTY,  what  is.     (See  cases  on  subject.)     Kennedy  v.  Broun,  801. 

CHARTER-PARTY,  effect  of,  action,  condition  or  warranty  in  (as  to  sailing  "  with 
all  possible  dispatch"),  in  a  printed  form,  not  the  less  binding  for  that.  Dixon  v. 
Heriot,  760. 

manner  of  condition  in,  evidence  of  effect  of  party  treating  charter  as  subsisting. 
Ibid.  760. 

effect  of  memorandum  on,  evidence  as  to.     Hibbert  v.  Owen,  502. 

A  memorandum  in  a  printed  form  of  charter-party  between  two  brokers,  used  by 
the  charterer,  "  commission  to  be  paid  to  charterer,  to  whom  the  vessel  is  to  be 
addressed,  on  her  return  to  London/'  the  charter  being  only  for  an  outward 
voyage,  and  making  no  mention  of  a  homeward  voyage ;  and  the  ship  not  having 
returned  direct  from  the  port  of  discharge,  but  taken  a  cargo  elsewhere: — Held, 
to  require  evidence  that  the  memorandum  was  understood  by  the  parties  to  be 
part  of  the  contract,  and  that  in  mercantile  usage  it  applied  in  such  a  case  to  the 
return  cargo,  and  meant  that  the  charterer  should  collect  the  freight  and  receive 
commission  on  it.     Ibid. 
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CHEQUE,  action  on ;  production  of;  proof  by  defendant  that  post  dated,  to  exclude 
effect  of  document.  Oliver  v.  Mortimer,  127.  (See  Duns/ord  v.  Curlew  is,  Vol.  In 
702.) 

CHILD  MURDER,  by  wilful  neglect  of  the  mother  in  not  taking  nourishment;  con- 
viction for  manslaughter  not  allowed.    R.  v.  Knights,  46. 

CHILD,  examination  of,  as  witness,  proper  questions  to  put  to  as  to  sanction  of  an 
oath.     R.  v.  Holmes,  788. 

CHURCHWARDENS,  ejectment  by,  for  waste  lands  of  parish.  Apple  ton  v.  jlior- 
rey,  167. 

COAL  CLUB,  liability  of  trustees  of,  for  coals  ordered  by  secretary  on  credit.  Wood 
v.  Finch,  447  (a). 

COLLATERAL  ISSUE,  what  is,  not  an  inquiry  going  really  though  incidentally  to 
the  question  at  issue.     M'Kewan  v.  Thornton,  600. 

as,  on  a  plea  of  misrepresentation,  an  inquiry  whether  the  defendant's  attorney  had 
not  beard  from  plaintiff  the  matter  alleged  to  have  been  concealed.     Ibid. 

a  defendant,  charged  with  an  indecent  assault,  having  been  cross-examined  as  to 
alleged  indecencies  as  to  other  persons,  and  denied  them,  evidence  in  disproof  of 
these  imputations  on  one  side,  or  in  support  of  them  on  the  other,  was  rejected,  as 
relating  to  issues  quite  collateral ;  the  plaintiff  being  bound  by  the  defendant's 
answers  as  to  these  collateral  matters.     Tolman  v.  Johnstone,  66. 

as  to  description  of  address  in  a  bill  of  sale.     Philips  v.  Burt,  862. 

COMMISSION,  right  of  broker  to  (when  several  intervene),  as  between  introducing 
broker  and  working  broker.     Gibson  v.  Crick,  766. 
right  of  auctioneer  to.     See  "  Auctioneer." 

COMPARISON  of  handwriting,  when  allowed  in  cross-examination  of  attesting  wit- 
ness of  will.  Cresswell  v.  Jackson,  24. 
in  cross-examination  of  an  attesting  witness  to  a  codicil, he  denying  that  it  was  in  his 
handwriting ;  other  documents  admitted  by  him  to  be  in  his  writing  were  allowed 
to  be  submitted  to  the  jury  for  the  purpose  of  comparison  of  handwriting,  under 
sect.  27  of  the  C.  L.  P.  Act  of  1854.  Ibid.  (And  see  note,  p.  25,  and  Birch  v. 
Ridgway,  Vol.  I.,  270,  as  to  the  construction  and  application  of  the  enactment 
generally.) 

CONFESSION,  sacramental,  seal  of,  law  as  to;  privilege  does  not  extend  to  acts  or 
words  out  of  confession,     li.  v.  Hay,  4.     (And  see  note  on  subject,  6,  7.) 

CONTRACT  in  writing,  when  made;  previous  memoranda.     Chapman  v.  Callis,  161. 
in  writing,  making  of,  within  Statute  of  Frauds;    letter  of  defendant,  in  answer  to 

parol  proposal,  may  be  sufficient.     Catling  v.  Parry,  140. 
proposal  on  one  side  not  answered  by  the  other,  until  after  a  delay  of  some  months, 

and  then  not  assented  to  until  after  some  further  time,  held  no  contract.     Kmmolt 

v.  Riddell,  142. 
construction  of,  not  to  carry  on  new  business ;  what  is  breach.    Clark  v.  Howard,  125. 
to  take  assignment  of  lease,  effect  of  condition  in.     Burton  v.  Banks,  213. 
construction  of,  to  pay  agent  by  commission,  raises  no  implication  of  yearly  hiring. 

Nayler  v.  Yearxley,  41. 
nor  to  pay  commission  on  orders  sent  after  agency  has  ceased.     Ibid, 
performance  of,  prevented  by  unforeseen  circumstances ;  reasonable  time.     Pole  v. 
*  Cetovich,  104. 

(a)  In  Trinity  Term,  1862,  a  rule  for  a  new  trial  made  absolute,  the  rules  not  having  been 
put  in  at  first  trial :  and  the  verdict  as  to  the  evidence  not  being  satisfactory. 
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COPYHOLD,  rolls,  not  signed  by  steward,  received  in  evidence.     Bridger  v.  Huett,  35. 

COSTS,  amount  of,  necessary  to  carry  damages  in  slander,  &c. ;  jury  allowed  to  be 
informed  as  to ;  cross-examination  as  to ;  when  allowed.     Wakclm  v.  Morris,  26. 
certificate  for.    See  "  Certificate."    (And  see  "  Highway/') 

COUNSEL,  right  of,  to  sue  for  fees.     (And  see  note  on  subject.)     Kennedy  ▼.  Broun, 
801. 
admissions  by ;  statements  made  by.     Holier  v.  W or  man,  165. 

COVENANT,  construction  of,  in  lease,  by  lessee  that  there  shall  be  no  communica- 
tion across  demised  land;  effect  of.     Borgnit  v.  Edwards,  111. 

CRIMINAL  PROCEEDING,  what  is;  quart,  whether  indictment  for  non-repair  of 
highway  is.     R.  v.  Field,  498.    (But  see  R.  v.  Broke,  1  F.  &  F.  514,  contra.) 

CRIMINAL  PROCEEDINGS,  what  are  so;  indictment  for  nuisances  or  obstructions 
to  highways,     (See  note  on  subject,  p.  499.) 
arrest  in,  when  allowed  on  bench  warrants.     R.  v.  Whit  laker,  1. 
commencement  of,  what  is;  when  issuing  of  warrant  is  so.     Jfc.  v.  Hull,  16. 

CRIMINAL    PROCEDURE,  joinder  of  counts,  stealing  and  receiving.      R.  v. 
Ward,  19. 
obligation  of  prosecutor  under  recognizances.     Queen  v.  Hargreaves,  790. 
trial,  right  of  prisoner  to  make  statement     Queen  v.  Mantano,  65. 
postponement  of  trial  at  the  instance  of  prosecutor.     R.  v.  Mobbs,  18. 
the  judge  may  at  his  discretion  permit  the  deposition  to  be  lead  to  the  jury.     JR.  v. 

Tait,  553. 
trial,  cross-examination  of  witness  as  to  statements  before  the  committing  magis- 
trates.    R.  v.  Peel,  21. 
discharge  of  jury,  plea  of  autrefois  acquit,  upon.     Queen  v.  Dawson,  250. 

CROSS-EXAMINATION  of  witness  in  crown  case,  as  to  his  statements  before  com- 
mitting magistrate.     R.  v.  Peel,  21. 

of  attesting  witness,  on  an  issue  as  to  validity  of  will  on  comparison  of  handwriting. 
Cresswell  v.  Jackson,  24. 

as  to  the  probable  amount  of  the  costs  of  the  action,  when  allowed.  Wakelin  v. 
Morris,  26.     (And  see  note  on  subject,  p.  27.) 

of  party,  as  to  collateral  facts  to  his  discredit  denied  by  him ;  evidence  of  those  facts 
to  contradict  him  not  allowed.     Tolman  v.  Johnstone,  66. 

CROWN  CASES,  practice  as  to  ;  arrest  in,  on  bench  warrants.     R.  v.  Whittaker,  1. 
dying  declaration,  when  admissible.     R.  v.  Clarke,  2 ;   R.v.  Peel*  21. 
examination  of  deceased,  when  admissible,  on  wrongful  caption.     R.  v.  Clarke,  3. 
evidence  in,  confession  to  priest.     R.  v.  Hay,  4. 

CUSTOM  OF  TRADE,  must  be  reasonable,  and  is  not  so  if  unrighteous  and  dis- 
honest.    Paxtonv.  Courtnay,  131. 

DAMAGE,  in  action  for  neglect  of  duty — by  auctioneer,  when  nominal.     Hibbert  v. 

Bay  ley,  48. 
by  attornies.     Hatch  v.  Lewis,  467. 

in  actions  of  tort,  when  too  remote.     Priestley  v.  Maclean,  288. 
in  action  against  broker  for  selling  under  value  and  without  due  valuation.     Solomon 

v.  Barker,  726. 
in  action  against  broker  for  chartering  a  ship  to  plaintiff  without  authority  from 

owner.     Mitchell  v.  Kahl,  310. 
in  action  against  attorney  for  professing  to  let,  and  without  authority.     Oxtnham  ▼• 

Smythe,  220. 
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DAMAGES,  principles  as  to,  in  slander.     Wakelin  v.  Morris,  29. 

evidence  of,  in  case  of  carrier,  goods  damaged.  Eigginbotham  v.  The  Great  North- 
ern Railway  Company,  796. 

breach  of  promise  of  marriage,  general  inquiries  as  to  defendant's  property.  Kerfoot 
v.  Manden,  160 

in  action  for  seizing  and  selling  goods  under  bill  of  sale  on  supposed  default,  without 
notice.     Bright  Ley  v.  Norton,  724  ;  Rogers  v.  Mutton,  768. 

DEBENTURE,  railway,  payment  of,  by  broker  to  clerk  of  broker.     Croxon  v.  Moss, 
539. 

DEBTOR  AND  CREDITOR,  effect  of  appropriation.     Burland  v.  Nash,  687. 
effect  of  payment     Sunley  v.  Cunard,  548. 

DEBTS,  transfer  of,  agreement  for,  when  valid.     Webber  v.  Moubray,  310. 
necessity  for  assent  of  all  parties.     Burland  v.  Nash,  687. 

DEED,  omission  in,  by  mistake,  equitable  plea  of.     Scott  v.  Sykes,  191. 
plea  of  fraud  to.      Wright  v.  Campbell,  393. 
date  of,  when  explainable.     Edwards  v.  Philips,  102. 

DEPOSITIONS.     See  "Dying  Depositions." 
cross-examination  upon.     ft.  v.  Peel,  21. 

DETINUE,  damages  in;  any  subsequent  detention  must  be  made  the  subject  of  a 
second  action.     Leader  v.  Rhys,  399. 

DISPENSARY,  medical  officers  of,  when  personally  liable  for  drugs  supplied  to,  on 
their  order.     Luckombe  v.  Ash  ton,  705. 

DISTRESS,  action  for  excessive,  when  maintainable  by  each  of  several  tenants  dis- 
trained on.      Wilkinson  v.  Ibbett,  300. 
justification  for  fraudulent  removal.     Inkop  v.  Morchurch,  501. 

DYING  DECLARATIONS,  when  admissible,  if  declarant  conceive  himself  dying, 
though  the  surgeon  does  not.     R.  v.  Peel,  21. 
but  the  Judge  will  not  admit  it  merely  on  his  own  impression  as  to  the  nature  of 
the  wound,  even  founded  on  the  surgical  evidence,  without  any  evidence  that  the 
deceased  thought  himself  about  to  die.     R.  v.  Cleary,  850. 

EJECTMENT:  amendment  at  trial,  by  adding  names  of  parties  as  plaintiff.  The 
Judge  has  power,  at  the  trial,  to  amend  the  writ  and  proceedings,  by  adding  the 
names  of  parties  as  plaintiffs  in  whom  the  legal  estate  is  vested  (as  where  by  mis- 
take the  action  is  brought  in  the  name  of  the  cestui  que  trust  instead  of  the  trustee), 
so  as  to  raise  the  real  question  to  be  tried.  Blake  v.  Done,  575  (a).  (And  tee 
note  on  the  subject,  p.  576.) 
party  cannot  be  joined  without  his  consent ;  and  if  title  appears  to  be  jointly  in 
another,  plaintiff  cannot  recover  without  proof  of  transfer  or  consent  to  joinder. 
Frampton  v.  Williams,  603. 

EMBEZZLEMENT,  mis-casting  and  false  entries  evidence  to  show  design.     ft.  v. 
Richardson,  343. 

EQUITABLE  PLEAS:  right  of  way  omitted  by  mistake  in  deed.    Scott  v.  Sykes, 
i  "i . 
on  guarantee;  misrepresentation.     M*Kewan  v.  Thornton,  594. 

(a)  But  the  Court  of  Error  has  just  held,  that  the  name  of  a  party,  even  in  the  case  of  hus- 
band sod  wife,  cannot  be  added  as  defendants,  save  under  sect.  32  of  C.  L.  P.  Act,  1852, 
by  consent.     Garrard  v.  Giubelti,  T.  T. 
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EVIDENCE :  privileged  communication  ;  confession  to  priest.     R.  v.  Hay,  6.     (See 
note  thereon,  pp.  6 — 9.) 

secondary,  when  admissible ;  written  document  on  which  perjury  assigned.  A.  v. 
Milne*,  10. 

matter  of  reputation ;  heirship  allowed  to  be  proved  as  matter  of  reputation,  by 
intimate  friend  of  family.     Bridger  v.  Huett,  35. 

of  copyhold  rolls,  by  deputy  steward,  although  not  signed  by  steward.     Ibid. 

surrender  out  of  court  proved  by  entry  on  such  rolls.     Ibid. 

parol,  when  admissible ;  evidence  as  to  written  documents  admissible  to  show  agree- 
ment was  never  meant  to  have  any  effect,  but  not  that  it  was  to  have  any  partial 
effect.     Fenwick  v.  Brinkworth,  86. 

to  explain  date  of  deed  as  having  been  really  later,  admitted.  Edwards  v.  Philips, 
102. 

EXAMINATION,  caption  of,  mistake  in,  taken  on  another  charge,  admissibility  of. 
A.  v.  Clarke,  2. 

EXECUTION,  order  for  sale  of  property  seized  under,  and  claimed  by  secured  creditor. 
Pearce  v.  Watkins,  377. 

EXECUTOR,  action  against;  liability  of;  evidence  of  assets;  executor  de  son  tort. 
Webster  v.  Blackender,  491. 
payment  to  testator,  on  what  account.     Nash  v.  Gray,  391. 

FALSE  IMPRISONMENT,  action  for,  justification  in,  plea  of,  evidence  on  amend- 
ment of,  when  allowed.     Jarvis  v.  Jackson,  146. 
new  plea  allowed.     Feggett  v.  Barker,  248. 
not  guilty  under  Malicious  Trespass  Act.     Morris  v.  Wise,  51. 

FALSE  PRETENCES,  what  are  indictable.     A.  v.  Bryan,  565. 

FALSE  REPRESENTATION,  action  for;  evidence  of  false  representation  or  war- 
ranty.    Snell  v.  Bickley,  56. 

evidence  in.     Penn  v.  Steadman,  546. 

as  to  value  of  business,  &c,  action  for ;  evidence  as  to  whether  purchaser  relied  on 
it.     Incledon  v.  Watson,  841. 

FIRE  INSURANCE,  right  of  insurance  company  to  enter  and  occupy  premises  for 
purposes  of  salvage  or  security.    Oldjield  v.  Price,  80.    (See  cases  on  subject,  82.) 
liability  in  trespass  for  staying  unreasonable  time.     Ibid, 
payment  into  Court,  effect  of.     Ibid, 
misrepresentation  as  to.     Pimm  v.  Leiois,  778. 

FORGERY,  what  is,  at  common  law,  and  what  by  statute.     A.  v.  Mitch  til,  44. 
what  is  an  "  undertaking,  warrant  or  order  for  payment  of  money,"  within  statute. 

Ibid, 
certificate  held  not  to  be  so.     Ibid, 
what  is.     A.  v.  Richardson,  343. 
uttering  with  intent  to  defraud,  what  is ;  where  prisoner  had  forged  a  receipt  of  one 

of  his  employer's  creditors,  but  was  himself  his  employer's  creditor.     R.  v.  Brad- 
ford, 859. 
evidence  of,  of  name  of  fictitious  person.     A.  v.  Ashby,  560. 
evidence  of  other  utterings.     A.  v.  Brown,  558. 

FRAUD,  what  is;  wilful  misstatement  of  matter  of  fact,  not  of  opinion.     Smith  v. 

Price,  752. 
effect  of  common  plea  of;  allegation  and  evidence  that  defendant  was  thereby  induced 

to  contract     Incledon  v.  Watson,  841. 
in  action  on  bill,  mere  concealment  of  latent  flaw  or  defect  not  evidence  of.    Horsfall 

v.  Thomas,  785. 

FRAUDULENT  TRUSTEE  ACT,  bailment  under,  what  is.     A.  v.  Garrett,  14. 
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GAME,  entering  land  to  take.     R.  v.  Garnham,  347. 
effect  of  licence  to  shoot  on  farm.     Hilton  v.  Green,  821. 

GOODS,  sale  of,  on  whose  credit,  evidence  as  to.     Charlton  v.  Allen,  549. 
stoppage  in  transitu,  nonpayment  of  bills.     Oakford  v.  Drake,  493. 

GUARANTEE,  action  on,  effect  of,  as  regards  building  contract,  builder  becoming 
unable  to  complete.     Lee  v.  Fisher,  591 . 
effect  of,  as  regards  banking  account ;  defence  to,  on  the  ground  of  misrepresentation. 

M'Kewan  v.  Thornton,  594. 
as  to  costs.    Crick  v.  Warren,  348. 

GUN,  warranty  on  sale  of,  evidence  as  to,  bursting,  concealed  flaw.  Honfull  w. 
Thomas,  785. 

HABEAS  CORPUS,  when  granted,  and  to  whom — in  case  of  child  at  instance  of 
sister.     Re  Daley,  258. 
at  instance  of  relatives.      Re  Sutton,  267. 
in  case  of  child,  at  instance  of  parent.     R.  v.  Roberts,  272. 
in  case  of  wife,  at  instance  of  husband.     In  re  Price,  263. 
return  to.     R.  v.  Ruherts,  280. 

HIGHWAY,  indictment  for  non-repair  of,  costs  on.     R.  v.  Tjingley,  170. 

obstructions  on,  when  amounting  to  nuisance,  and  when  abateable.     R.  v.  Mathews, 
566. 

HIRE  OF  GOODS,  condition  for  returning,  effect  of.     Leader  v.  Rhys,  399. 

HORSE,  sale  of  at  fair,  title  of  purchaser,  from  servant  of  fanner.  North  v.  Jackson, 
198. 

IMMORALITY,  when  allowed  to  be  shown,  without  pleading  it.  Defendant  not 
allowed  to  give  it  in  evidence  to  aroid  the  contract,  hut  may  do  so  on  cross-exami- 
nation to  impeach  plaintiff's  credit.     Macnabb  v.  Johnson,  293. 

INDICTMENT,  trial  of,  when  not  postponed  on  account  of  action  pending  for  same 
cause.     R.  v.  Bowles,  371. 
removed  by  certiorari  to  civil  side,  procedure  in  trial  of,  right  of  defendant's  counsel 
to  sum  up.     R.  v.  Field,  498(d).     (And  see  note  on  subject,  p.  499;  tee  also  R. 
v.  Broke,  Vol.  I.,  p.  514.) 

INNKEEPER,  liability  of,  for  loss  of  guest's  goods ;  liability  of  executors.    Morgan  v. 
Rarey,  283. 
contributory  negligence  of  guest,  what  is  not  so.     Filipowski  v.  Merry  weather,  285. 

INSOLVENCY,  plea  of,  time  of  debt  contracted,  date  of  deed  explained.     Edwards  v. 
Philips,  102. 
plea  of  discharge.     Morris  v.  Pugh,  383. 

INSPECTION  of  property,  &c,  when  allowed;  of  model  made  by  defendant,  not 
allowed  to  plaintiff.     M  or  ley  v.  Great  Central  Gas  Company,  373. 

INSPECTORS  under  trust  deed,  when  not  personally  liable  for  services.  SUele  v. 
Low,  772. 

INSURANCE,  marine,  what  avoids,  on  the  ground  of  unseaworthiness,  by  means  of 
overloading  or  bad  loading.     Foley  v.  Tabor ;  663. 
fire,  misrepresentation  in  ;  evidence  as  to.     Pearse  v.  Boulter,  133. 

(a)  This  ruling  per  Cockbuiin,  C.  J.,  is  contrary  to  one  of  Poi.i.ocr,  C.  B.,  in  R.  ▼.  Brakt,' 
Vol.  I.  514,  and  in  the  note  above  referred  to  reasons  and  authorities  are  given  for  consideiing 
that  the  better  opinion. 
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INTERPLEADER,  issue  in,  evidence  on,  transfer  of  growing  crops.    Newman  ▼.  Car- 
dinal, 840. 
effect  of  bill  of  sale ;  question  on,  whether  real  or  colourable.     Philips  v.  Burt,  863. 
description  of  residence  in,  collateral  issue  as  to.     Ibid. 

INTERROGATORIES,  when  necessary,  to  discover  document  not  in  possession  or 
control  of  party,  and  serve  subpana  ducts  tecum  on  the  party  who  has  it,  Wright 
v.  Bunyard,  192.     (And  see  note  on  subject,  p.  195.) 

ISSUE,  on  pleading,  effect  of.     Lynn  v.  Comer,  244. 

JOINDER  of  parties,  amendment  as  to,  at  trial,  when  allowed  in  ejectment.  Blake  r. 
Done,  575.    (And  see  note  on  subject) 

JUSTIFICATION  for  dismissal  of  editor  of  newspaper,  misconduct  or  neglect.  Edwards 
v.  Levy,  95. 
amendment  of  plea  of,  when  allowed,  as  to  instances  of  alleged  misconduct.    Ibid.  96. 

LANDLORD  AND  TENANT,  rights  and  liabilities  of;  contract  by  tenant  to  keep 

in  repair,  effect  of.     Gange  v.  Lockwood,  115. 
breach  by  pulling  down.     Ibid, 
contract  by  tenant  not  to  allow  passage  over  property  demised,  effect  of;  what  is 

breach.     Borgnisv,  Edwards,  111. 
effect  of  covenant  to  repair,  &c.     Scales  v.  Lawrence,  289. 
notice  to  quit  by  collector  of  rents,  held  not  good.     Pearse  v.  Boulter,  133. 
notice  according  to  custom  of  the  country.     Higg  v.  Berrington,  246. 
surrender,  evidence  of.     Lawrance  v.  For,  435. 
ejectment  by  landlord  for  nonpayment  of  rent.     Cotsworth  v.  Spokes,  390. 

LEASE,  contract  to  assign,  effect  of.     Snell  v.  Bicknell,  56. 
covenants  in  effect  of.     Gange  v.  Lockwood,  115. 
covenant  in.     Borgnis  v.  Edwards,  HI. 

LEAVE  AND  LICENCE,  plea  of.     Hilton  v.  Green,  821 ;  Moxon  v.  Savage,  182. 

LIBEL,  action  for,  privileged  publication,  comments  in  a  newspaper  upon  a  publication 
by  plaintiff*.     Paris  v.  Levy,  71. 

publication  of  a  report  of  a  self-constituted  committee  charging  plaintiff  with  bribery : 
held  not  privileged.      Wilson  v.  Reed,  149. 

author  of,  when  liable,  even  after  recovery  against  publisher.  Frrscoe  v.  May,  123. 
(See  Harrison  v.  Pearse,  Vol.  I.,  p.  567,  as  to  damage  for  different  publications.) 

privileged  publication,  what  is ;  comment  on  conduct  of  public  officer ;  matter  of 
public  interest ;  reasonable  and  honest  belief.     Turnbull  v.  Bird,  520. 

reasonable  and  honest  belief  of  charges ;  letter  by  subscriber  to  a  charity  to  the  com- 
mittee impugning  the  moral  conduct  of  the  secretary ;  letter  in  answer  to  com- 
mittee thereupon,  and  oral  statements  before  committee  during  inquiry :  held 
privileged,  if  made  in  reasonable  and  honest  belief  that  charges  were  true.  Matt- 
land  v.  Br  ant  well,  623.     (And  see  Humphrey*  v.  St  dwell,  590.     &  P.) 

action  for,  pleading  in  plea  of  justification,  failure  in  proof  of,  liability  for  costs  on. 
Cory  v.  Bond,  241. 

LIGHTERS,  obligation  of  consignee  to  send.     Alexiudi  v.  Robinson,  679. 

LUNACY,  defence  of,  in  criminal  cases;  evidence  of,  what  is  sufficient.  R.  v.  Lair, 
836.   (And  see  note  on  subject.) 

MALICIOUS  ARREST,  action  for,  evidence  to  sustain  it,  affidavits  insufficient  and 
untrue.     Nevill  v.  Loadman,  313. 
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MALICIOUS  PROSECUTION,  action  for,  evidence  in,  of  expression  of  opinion  on 
part  of  jury  on  trial  of  charge,  not  admissible.     Hibberd  v.  Charles,  126. 
absence  of  reasonable  cause,  evidence  of  malice.     Payne  v.  Revons,  367. 

MANDAMUS  to  lord  of  manor,  pleadings  in.     i?.  v.  Dare,  355. 

MANSLAUGHTER,  by  excess  of  violence.     R.  v.  Hopley,  202. 
by  stabbing,  after  provocation  by  repeated  blows.     K.  v.  Eagle,  827. 
by  negligence :  medical  man  administering  wrong  medicine  by  mistake.    ft.  v.  Bull, 

201. 
the  negligence  of  the  prisoner  must  have  been  the  proximate  and  efficient  cause. 

Queen  v.  Ledger,  857. 
what  amounts  to,  in  cases  of  negligence,  where  several  persons  concerned  in  a  duty, 

culpable  negligence  of  particular  prisoner  must  have  lead  to  death.    R.  v.  Gregory, 

153. 
not  enough  that  it  must  have  been  the  result  of  the  negligence  of  one  or  other  of 

them.     Ibid, 
person  not  liable  unless  his  negligence  was  the  proximate  and  efficient  cause  of  the 

result;  railway  station  master  held  not  liable  when  other  persons'  negligence  had 

intervened.     R.  v.  Ledger,  857. 

MARRIED  WOMAN,  action  by,  when  maintainable  for  earnings  after  order  on 
desertion  by  husband.     Thomas  v.  Head,  88. 
precedent  of  such  order.     Ibid,  (in  not  is),  90. 
right  of,  to  sue.     Shingler  v.  Holt,  487.     (And  see  note.) 
liability  of  husband.     Paule  v.  Goding,  585. 

MASTER,  when  not  liable  for  goods  ordered  by  servant  without  authority  to  order  on 

credit.     Staveley  v.  Uzzielli,  30. 
when  liable  for  losses  on  share  transactions  entered  into  in  his  name  by  his  clerk, 

being  aware  of  them.     Webb  v.  Challoner,  120.     (And  see  Aste  v.  Montague, 

Vol,  I.  264.) 
when  liable  in  tort  for  acts  of  servant     Limpus  v.  General  Omnibus  Company,  640. 

MASTER  AND  SERVANT,  rights  of,  as  to  dismissal  for  misconduct.     Edwards  v. 
Levy,  94. 

what  is  misconduct.     Ibid.  95. 

wilful  disobedience  of  order,  dismissal  for.     Churchward  v.  Chambers,  229. 

in  an  action  by  a  servant,  who  had  been  retained  under  an  annual  salary,  but  had 
assented  to  a  proposal  not  to  be  paid  further  salary  until  works  should  be  resumed, 
which  had  not  in  fact  been  resumed: — Held,  that  it  was  for  the  jury  whether  the 
original  contract  had  been  put  an  end  to ;  and,  if  so,  the  defence  arose  under  a 
plea  of  rescission.     Hopkins  v.  Wanostrocht,  368. 

on  a  contract  in  writing,  within  the  statute,  in  general  terms  for  the  employment  of 
the  plaintiff: — Held,  that  it  might  be  shown  by  parol,  that  he  was  employed  in  a 
particular  capacity ;  and,  as  a  question  whether  he  had  wilfully  disobeyed  a  lawful 
order,  held,  that  it  was  for  the  jury  whether  the  order  was  within  the  scope  of  that 
employment,  and  whether,  even  if  so,  the  disobedience  was  "  wilful."  Price  v. 
Mouatt,  529. 

liability  of  master  to  servant  for  injury  arising  from  negligence  of  fellow  servant ; 
contributory  negligence;  principle  of  exemption ;  exemption  from  its  operation ; 
personal  negligence  of  master.     Holmes  v.  Worthing  ton,  533. 

liability  of  master  for  wilful  act  of  servant.  Limpus  v.  General  Omnibus  Company, 
650. 

MEDICAL  OFFICERS  of  dispensary,  hospital  or  other  charitable  institution;  their 
liability  for  drugs,  &c,  supplied  thereto  on  their  order.    Luckombe  v.  Athton,  705. 

MEDICINE,  careless  administration  of,  criminal  liability  for.     R.  v.  Bull,  201. 

MONEY  LENT,  action  for;  evidence,  pleading  never  indebted;  effect  of  plea  of. 
Parnell  r.  Stock,  138. 
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MURDER,  what  is,  constructive,  by  privity  to  felony  with  violence,  in  which  death 
ensues.     The  Queen  v.  Franz,  580. 


NEGLIGENCE,  action  for,  liability  of  contractor  and  employer;  contributory  negli- 
gence.    Brown  low  v.  Metropolitan  Board  of  Work*,  604. 

action  for,  maintained  against  a  board  of  works  for  not  keeping  sewers  cleansed. 
Meek  v.  Whitechapel  Board  of  Works,  144. 

evidence  of  contributory  negligence  admissible  under  not  guilty.     Ibid. 

in  an  action  against  a  railway  company  for  an  injury  sustained  through  falling  down 
some  stairs  at  their  station  : —  Held,  that  it  was  not  enough  to  show  that  the  stairs 
were  of  improper  condition  or  construction  unless  the  fall  was  caused  thereby. 
T)avis  v.  London  and  Brighton  Railway  Company,  588. 

action  for,  in  case  of  gas  company.     Btenkiron  v.  Great  Central  Gas  Company,  438. 

NISI  PRIUS  PRACTICE:  entry  of  record  after  time  expired,  when  allowed. 
Notice  of  an  application  to  enter  the  cause  after  the  expiration  of  the  usual  time 
should  be  given  to  the  opposite  party.     Banks  v.  Dean,  165. 

entry  of.  A  case  may  be  tried  though  not  entered,  or  may  be  entered  at  the  time  of 
trial,  (if  parties  are  all  present).     Crisp  v.  Cordery,  864. 

order  of,  effect  of,  for  particulars,  plans,  &c,  when  not  observed.  In  an  action  of 
trespass,  pleas,  not  possessed  ;  and  also  a  justification  under  a  right  of  way  all  over 
the  locus  in  quo ;  an  order  having  been  made  at  the  last  assizes  for  a  plan  to  be 
marked  by  the  plaintiff  so  as  to  show  the  places  at  which  the  alleged  trespasses 
were  committed ;  and  there  having  been  no  application  for  the  plan  on  the  part 
of  defendant  since  notice  of  trial,  an  application  on  his  behalf,  to  postpone  the 
trial  because  of  the  non-delivery  of  the  plan  or  particulars,  &c.  Beard  v.  Watson, 
33. 

application  for  postponement  of  trial  at  instance  of  plaintiff ';  practice  is  to  accede  to. 
Stevens  v.  Eslitig,  136. 

application  for  postponement  by  defendant,  on  ground  of  absence  of  witness.  In  an 
action  on  a  bill  of  exchange  against  the  drawer  and  indorser,  the  only  plea  denying 
the  indorsement,  an  application  on  the  part  of  the  defendant  to  postpone  the  trial 
on  account  of  the  absence  of  the  acceptor,  sworn  to  be  a  material  witness,  and  to 
be  absent  in  Scotland,  was  refused,  it  not  appearing  that  any  endeavour  had  been 
made  to  obtain  his  evidence  under  17  &  IS  Vict  c.  34,  or  otherwise.  Wilkinson 
v.  Ward,  173. 

plea  allowed  to  be  added  on  application  to  Judge  at  assizes  after  cause  entered,  and 
before  trial.     Myers  v.  Barrett,  35. 

challenge  of  jurors  must  be  with  cause.     Pearse  v.  Rogers,  137. 

and  it  is  no  cause  of  challenge  that  in  a  previous  case  between  the  same  parties  a 
juryman  has  shown  a  dissatisfaction  with  Judge's  ruling.     Ibid. 

right  to  begin,  on  plea  of  accord  and  satisfaction,  plaintiff' en  titled.  Price  v.  Eastern 
Counties  Railway  Company,  133. 

in  actions  on  bill  or  note,  and  for  consideration.  In  an  action  on  a  bill  or  note  and 
a  common  money  count,  special  pleas  to  the  one  and  never  indebted  to  the  other, 
if  the  plaintiff  does  not  undertake  to  prove  a  different  transaction  on  the  latter 
count,  the  defendant  is  entitled  to  begin.  And  if  the  second  count  is,  in  fact,  for 
the  consideration  of  the  bill,  with  charges,  and  the  question  is,  the  authority  of 
a  party  to  receive  the  money,  and  give  the  bill  or  note  on  behalf  of  the  defendant, 
it  is  in  effect  all  one  transaction  and  one  question.     Oakley  v.  Ooddeen,  656. 

admission  of  documents,  effect  of.     Macklty  v.  PalUnder,  62. 

on  plea  of  fraud,     Tmdull  v.  Baskett,650. 

Sn  action  on  policy.     Foley  v.  Tabor,  663. 

amendment  at  trial,  when  allowed ;  plea  of  justification ;  instances  of  alleged  mis- 
conduct.    Edwardt  v.  Levy,  96. 
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NISI  PRIUS  PRACTICE— con/m««/. 
in  statement  of  contract,  to  raise  question  really  in  controversy  between  the  parties. 

St.  Losky  v.  Green,  108. 
amendment  of  declaration,  when  allowed.     Farrer  v.  Cock,  537. 
after  amendment  and  demurrer,  before  trial,  auare,  whether  an  amendment  will  be 
allowed  at  the  trial,  so  as  to  get  rid  of  the  demurrer,  and  also  to  evade  a  variance 
arising  on  the  evidence  of  the  party  applying  to  amend.     Ibid. 

trial,  amendment  of  pleadings  at.  On  an  issue  taken  on  a  plea  raising  a  failure  of 
a  contract  by  reason  of  non-approval  of  an  engineer,  an  amendment,  by  replying 
a  waiver,  not  allowed,     lrlam  v.  Dunn,  163. 

in  an  action  of  trespass  by  a  tenant  against  his  landlord,  who  justified  under  a  clause 
in  the  lease  allowing  a  notice  to  quit,  which  had  been  given,  and  the  plaintiff*  had 
only  denied  it,  and  had  not  pleaded  a  waiver  of  it,  but  sought  to  set  up  such  waiver 
in  consequence  of  something  that  occurred  during  the  trial: — Held,  that  the 
waiver  could  not  be  shown  on  the  pleading  as  it  stood,  but  should  have  been 
specially  pleaded,  and  that  the  fact  that  it  had  not  been  so  pleaded,  and  was  not 
only  set  up  as  an  after- thought  in  the  course  of  the  case,  was  strong  to  show  that 
it  had  never  taken  place,  but  if  it  really  had,  leave  would  have  been  given  to 
amend  by  pleading  it,  supposing  it  to  have  appeared  the  real  question  in  contro- 
versy between  the  parties  before  the  trial.     Evans  v.  Whittingttall,  175. 

in  an  action  on  a  bill  of  exchange,  a  special  plea  allowed  to  be  added,  as  substitution 
for  others  on  the  record,  raising  a  substantial  defence,  not  inconsistent  with  others 
allowed  to  remain.     Myers  v.  Barrett,  34. 

in  an  action  upon  a  promissory  note,  to  which  the  defendant  had  pleaded  that  he  did 
not  make  the  note,  leave  was  given  to  amend  the  pleadings  upon  the  morning  of 
the  trial,  by  adding  an  equitable  plea,  that  the  defendant  signed  the  note  as  a 
witness  only,  and  not  as  a  maker.     Morris  v.  Miller,  551, 

amendment,  when  allowed  at  trial,  adding  notice  of  another  statute,  on  plea  of  not 
guilty  by  statute.     Morris  v.  Wise,  5 1 . 

not  allowed  when  there  ought  to  have  been  notice  of  action,  or  when  plaintiff  clearly 
entitled  to  a  verdict  in  any  view.     Ibid. 

amendment  of  writ  on  Nisi  Prius  record,  when  allowed.     Bust  v.  Hancock,  57. 

trial,  postponement  of,  at  instance  of  defendant,  on  what  terms.  An  application  to 
postpone  a  cause  on  account  of  the  absence  of  a  witness,  allowed  on  condition  that, 
in  the  event  of  speedy  execution  being  granted,  the  four  days  should  count  from 
the  day  on  which  the  cause  originally  stood  for  trial.     Parnell  v.  Stock,  217. 

trial,  right  of  defendant's  counsel  to  sum  up  the  whole  evidence  or  only  his  own. 
Willes,  J.     Gilford  v.  Davis,  23  («). 
Cockburn,  C.  J — Scott  v.  Q ue en  (a). 

document  called  for  at  trial  and  refused,  party  so  refusing  cannot  afterwards  make 
use  of  it.     Collins  v.  Glashon,  47. 

if  in  examination  in  chief  the  plaintiff  is  asked  as  to  the  contract  and  services  that 
there  was  a  contract  in  writing,  the  defendant  may  offer  evidence  that  there  was, 
as  on  a  collateral  issue  for  the  Judge.     Co.x  v.  Couveless,  139. 

production  of  documents,  notice  to  produce,  effect  of  documents  in  possession  of  party's 
banker.     Wright  v.  Bunyard,  193. 

in  an  action  upon  a  contract  in  which  the  consideration  was  a  bill  of  exchange  given 
by  the  plaintiff  to  the  defendant,  who  had  notice  to  produce  it,  but  as  the  voir  dire 
stated  that  before  the  notice  he  had  discounted  it  with  his  banker.  Held,  that  it 
must  be  proved  either  by  production  or  secondary  evidence  under  the  notice  to 
produce ;  but  qutrc,  whether  such  secondary  evidence  was  admissible ;  semble, 
that  it  was  not,  and  that  the  plaintiff's  course  was  to  have  had  a  discovery  of  its 
custody  and  served  the  banker  with  a  sub j> ana  duces  tecum.  Ibid. 

(a)  These  decisions  are  apparently  contrary  to  each  other ;  but  that  of  Cockburn,  C.  J.,  is 
the  later,  and  is  in  accordance  with  the  wording  of  the  sectioo  in  theC.  L.  P.  Act,  1864,  which 
is  not  "  nil  evidence,"  but "  the  evidence."    Bot  see  note  explaining  the  cases. 
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MSI  PRICS  PKACtlCEr-amiimm^ 
where  docaanent  wv  m  possession  of  party's 

to  hare  been  m  the  aetaal  possession  of  a  party  to  the 
|i  irwinn  of  bis  attorney  in  another  action :— ffcU,  that 

giftn  to  that  attorney  to  produce  x 
that  k  wonid  hare 


cnett  of-     If,  to  a 
nd  it  appears  that  the 
he  naa  hi,  even  although  mfUrmordi  tail  was  attend,  the  pLun&f 
PmrmtU  r.  Sfadk,  13&. 

of  coatrmufoty  nssKhsn,  adajuawbaf  snwjer  aot  gnutv.   Jbebsc  ▼-  2w  ; 
a/ ITor*s,  144. 

he  at  any  time  before  rerdict  given.     Blakmm  r. 
,437. 
he  if  snecial  plea  not  withdrawn.    There  cannot  he  a  nanamt  if 
nana  on  which  there  is  eminence  tor  the  jnry,and  the  phnvtnT  dedtnex  a  am  miliar 
*  free*  them.     Paafc  r.  Gaawg,  5S5- 

NISI  PRIUS  RECORD,  effect  of,  at  to  date  of 
the  trial,  whether  the  cnaae  of  action 
the  ante  of  the  writ,  at  stated  in  the 
;  and  the  proper  coarse,  if  it  u 

to  thet 
itroversy  hetneen  the 
trial.     Bast  t.  flaacadfc,  57. 

otileied  to  he  amended,  to  make  it  accord  with  pkedssgs  dtCiuuL     Cninwa a  r. 

SinmtAer,  257. 

l    Where  there  has  heen  an  order  to  try  at  a  paraaissr  mv 
the  record  cannot  he  nwZnaVaam.     Obttra  r.  (Mm*.  3 12. 
annexed  to.    If  partkwJan  are  not  annexed  to  the  recnrC  Burner  Ruin  ~a. 
Hilary  Term,  1853,  the  eanae  awy  W  siradt  ant  to  irrepJarJy  enter^     CumOum 
t.  Aswjob,312. 

arnihnriit  of,  effect  of  order  for.  An  order  to  am  pad  the  entry  on  the  a—,  Tnm  -*- 
cord,  Arc,  Acie\  to  antborae  an  ainendment  of  the  judgment  roiL  saw  ;mnrin=ic 
being  for  the  defendants  (upon  a  nonsuit),  and  they  not  Baring  =&e 
cord.     Cokbeit  r.  Wood,  405. 


NONSUIT,  may  heat  any  time  before  rerdiet.     Bleakirom  r.  Ctrut  Ccxc-u.  Gas  Cam- 
sway,  437. 
hot  cannot  be,  where  special  pleas,  unless  plaintiff  consents.     P«a*r  ▼.  G  mutg.  5e*. 


NOTICE  TO  PRODUCE,  document  in  hands  of  banker  of  party.   fT-wrrc  *.  2*n- 

•nraM93.  

proper  coarse  by  interrogatories.  Ibid. 

NUISANCE  TO  HIGHWAYS,  what  b  transitory:  use  of  'engine  jfceiy  :u  *ar-n 
horses.     Waikims  v.  Reddim,  629. 

OWNER,  where  bound  by  payment  to  person  apparently  in  the  puntsa  of  xa  ng^sc 
in  case  of  debentnre  or  security  payable  to  bearer.     Ooxoa  t.  Mum.  53Ql 
in  the  case  of  warrants  and  other  mdicm  of  property.     Osfom  ▼-  Thuoaua*  S$J. 


PARTNER,  liabifity  of     Sirpheu  r.  RtymoUs,  147 ;  Edtcmrdtm  r.  TVimumn^  i~\ 


PAYMENT  INTO  COURT,  in  distress,  as  to  Utipsssw  np  to 
time,  effect  of  as  admission.     OUfitld  v.  Price,  80. 
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PAYMENT,  after  action,  in  satisfaction  of  debt  and  costs.    Henderson  v.  Hayter,  128. 
effect  of,  is  for  jury.     Sunley  v.  Cunard,  548. 
appropriation  of.      Burland  v.  Nash,  687. 

PERJURY  on  written  document,  secondary  evidence  in.     JR.  v.  Milnes,  10. 

PETITION  OF  RIGHT,  precedent  of  pleadings  in;  procedure  on  trial  of.     Scott  v. 
The  Queen,  633. 

PLEADING,  effect  of  taking  issue  on.    Lynn  v.  Comer,  244.     (And  see  note  on  sub- 
ject, p.  245.) 
equitable  plea  in  trespass ;  right  of  way  omitted  in  deed  by  mistake.     Scott  v.  Sykes, 
191. 

PRACTICE,  writ  of  summons,  irregularity  in,  against  married  woman  alone.    Dobion 
v.  Easton,  371. 
trial  of  issues  of  fact  and  law.     Turner  v.  Barnes,  256. 

notice  of  trial  may  be  given  with  replication  when  it  is  only  in  denial.     Furlong  v. 
Garrett,  148. 

PRINCIPAL  AND  AGENT,  payment  to  agent,  when  binding  principal;  negotiable 
instrument.     Croxon  v.  Moss,  539. 
authority  of  alleged  principal,  how  shown ;  evidence ;  previous  acts  or  acknowledg- 
ments.    Fhilpot  v.  Stock,  180. 
liability  of  principal  {or  fraud  of  agent.     Tindull  v.  Baskett,  650. 

PRISONERS,  several,  severing  in  defences,  788. 

PROHIBITION   to  County  Court,  when  not  granted  because  title  is  in  question. 
Jenkins  v.  Davis,  270. 

PROSECUTOR,  recognizances  of,  liability  on.     R.  v.  Hargreanes,  790. 

RABBITS,  action  for  damage  done  by.     Hilton  v.  Green,  821. 

RAILWAY  COMPANY,  liability  of;  evidence  of  damage.     Ruynor  v.  Childs,  775. 

RAILWAY  ENGINE,  liability  for  result  of  sparks  from.  Fremantle  v.  London  and 
North-Western  Railway  Company,  337. 
negligence  in  user  of;  in  action  for  negligence  in  the  use  of  an  engine  with  a  flaw  or 
defect  in  it,  the  question  is,  whether  the  flaw  or  defect  practically  and  by  the  use 
of  ordinary  and  reasonable  care  could  have  been  detected.  Stokes  v.  Eastern 
Counties  Railway  Company,  691 . 
liability  of  station-master  for  negligence,  criminally,  and  of  company,  civilly.  Queen 
v.  Ledger,  857. 

RAPE,  action  for,  not  maintainable.      Wellock  v.  Constant ine,  791. 

REPAIR  (see  Lease),  covenant  to,  effect  of.     Gange  v.  Lockwood,  115. 

SALE  OF  GOODS,  action  for  not  accepting  goods  sold,  credit  unexpired,  no  defence 
in.     Foster  v.  Eddes,  103. 
to  servant  or  agent.      Williamson  v.  Barton,  544. 
evidence ;  entries  in  books,  effect  of.     Charlton  v.  Allen,  549. 

action  for  not  accepting  goods;  fraudulent  tender  by  seller.    Masters  v.  Henry,  781. 
title  of  vendee  of  consignee ;  transfer  collusive  and  colourable,  and  with  intent  to  de- 
fraud creditors.      Whit  more  v.  Lloyd,  38. 

SHIP,  sale  of,  fraud  in,  by  agent  of  vendor,  liability  of  principal  for.     Tindall  v. 
Baskett,  644. 
contract  to  build,  completion  of;  acceptance.     Blyth  v.  Samudu,  430. 

SHIPBROKERS,  liability  of,  to  consignors,  on  representations  that  ships  are  to  sail. 
Simpson  v.  Young,  426. 
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SHIPOWNER,  actions  by,  against  charterer  for  not  consigning  to  the  charterer's 
agent  "  free  of  commission."     Rta$ell  v.  Griffith,  118. 
action  by,  on  charter.     Luwson  v.  Burnet*,  793. 

SHIPPING,  liability  of  shipper  for  freight,  &&,  effect  of  shipping  note  as  to.    Dicken- 
son v.  Lano,  188. 
shipowner's  rights  against  charterer.     Russell  v.  Griffith,  118. 
shipowner,  liability  of,  to. passenger.     Lloyd  v.  Shaw,  413. 
right  of  shipowner  to  have  cargo  unloaded  on  quays,  if  not  sent  for  by  consignee. 

Alexander  v.  Robinson,  679. 
liability  of,  for  not  using  due  diligence  to  unload  cargo.     Carali  v.  Xenos,  740. 
insurance  of;  defence  to,  concealment  of  cargo.     Foley  v.  Tabor,  663. 

SHOOTING,  right  of;  what  it  involves :  how  far  it  excuses  trespasses  on  farm.  Hil- 
ton v.  Green,  821. 

SLANDER,  action  for,  on  a  trader;  words,  when  imputing  insolvency.     Gottling  v. 

Brooks,  76. 
evidence  as  to  meaning  of  words.     Martin  v.  Loei,  654. 
privileged  communication,  what  is;   words  spoken  by  a  medical  officer  of  a  public 

school  or  charity  to  the  steward,  to  the  effect  that  the  butcher  scut  bad  meat,  held 

privileged.     Humphreys  v.  St U well,  590. 
so  words,  by  subscriber  to  a  charity,  spoken  to  committee  in  course  of  an  enquiry  as 

to  the  secretary.     Mail  land  v.  Brumwell,  628. 
action  for,  damages  in,  when  nominal ;  inquiry  as  to  costs.     Wakelin  v.  Morris,  26. 
privileged  communication  by  subscriber  to  a  charity.     Maitlutid  v.  Bramtcell,  623. 
by  speaker  at  a  meeting  for  the  election  of  an  overseer.     George  v.  Gatldurd,  689. 
the  occasion  being  privileged,  it  is  for  the  jury  whether  the  words  are  fairly  within  it. 

Ibid.     FA  vide  Hancock  v.  Case,  71 1. 

STAMP,  documents  requiring;  agreement  for  hire  of  goods,  not  mentioning  value. 

Chittenden  v.  Day,  77. 
tender  signed  by  builder  referring  to  specification  signed  by  the  surveyor,  held  to 

require  stamp.     Coker  v.  Young,  98.     (And  see  note  as  to  cases,  ibid  ,  p.  100.) 
agreement  (void  as  lease)  under  which  tenant  holds  premises.     Goldtn  v.  Taylor, 

110.     (And  see  Mott  v.  Turnage,  Vol.  I.,  6  ) 
on  agreement;  exemption  from  "  hire:*'  and  an  agreement  by  the  master  of  a  ship  to 

take  out  goods,  he  himself  working  the  same,  held  within  the  exemption.     Com- 
forth  v.  Danube  Railtvay  Company,  197. 
exception   as  to  "sale  of  goods;"  agreement  with  auctioneer  as  to  sale  of  goods. 

Topping  v.  Bull,  408. 

STOCK,  charging  order  on.     Smith  v.  Youde,  376. 

STOPPAGE  IN  TRANSITU,  right  of,  when  arising  on  nonpayment  of  bills.  Oak- 
ford  v.  Drake,  493. 

SURGEON,  action  against,  on  employment  by  third  party.     Pimm  v.  Roper,  783. 

TENANCY,  evidence  of,  in  ejectment.     Hogo  v.  Brrrington,  246. 

TRESPASS,  right  to  bring  action  for  person  in  occupation  as  servant,  not  tenant. 
White,  v.  liny  ley,  385. 

a  person  put  in  possession  of  crops  of  farm,  and  part  of  house,  suing  person  in  pos- 
session of  other  part  for  not  giving  it  up.     Edwards  v.  Bond,  817. 

action  of,  liability  of  parties  to,  for  staying  unreasonable  time.     Oidfitld  v.  Price,  80. 

count  for  entering  house  and  taking  fixtures,  plea  of  not  possessed,  taken  distribu- 
tive! v.     Moxon  v.  Savage,  182. 

leave  and  licence.     Ibid. 

plea  of  Mot  possessed,  effect  of.     Bihker  v.  Beaton,  410. 
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TRESPASS— continued. 

licence  in  law,  in  case  of  insurance  company.     OUJfield  v.  Price,  83. 
payment  into  Court,  effect  of.  Ibid.  80. 

pleading  in,  equitable  plea  of  right  of  way  by  mistake  omitted  in  conveyance.    Scott 
v.  Sykes,  191. 

TRIAL,  postponement  of,  when  action  and  prosecution  for  same  cause.    R.  v.  Bowles, 
371.     (And  see  •«  Nisi  Prius  Practice"  and  "  Criminal  Procedure.") 

TROVER,  action  of,  retaining  possession  of  goods,  conversion.     Fothergill  v.  Love- 
grove,  132. 

UTTERING  forged  instrument,  with  intent  to  defraud.     Queen  v.  Bradford,  859. 
evidence  of,  absence  of  such  intent   Ibid. 

VALUATION,  duty  of  broker  as  to,  when  employed  to  sell.   Solomon  v.  Barker,  726. 
VALUER,  duty  of,  action  for  work  by  defence  to.     W kitty  v.  Lord  Dillon,  69. 

WARRANTY,  action  on,  for  falsely  warranting  seed  to  be  rape, evidence,  damage,  re- 
sale, loss  to  customers.     Lovegrove  v.  Fisher,  128. 
-   defence  founded  on,  evidence  of.  Prideaux  v.  Murray,  225 ;  Jackson  v.  Harrison,  782. 
defence  on  natural  flaw.     Horsfall  v.  Thomas,  785. 

WAY,  right  of,  by  deed,  equitable  plea  of,  by  mistake  omitted  in  deed.   Scott  v.  Sykes, 

191. 
obstructions  of,  distinction  between  public  and  private  right.     Berridge  v.  Ward, 

208. 
evidence  of.   Ibid. 

particulars  and  plans  referred  to  at  sale.    Ibid, 
private  way  not  necessarily  over  every  part  of  land  subject  to  it.     Hutton  v.  Ham- 

boro,2\8. 
evidence  of,  user  by  the  public  (whether  as  public  or  private  way),  in  regard  to  places 

of  favourite  resort,  as  woods  or  waters,  or  the  like,  how  far  evidence  of  user  as  of 

right,  or  of  dedication  by  the  owner  to  the  public.     Schwinge  v.  Dowell,  846 ; 

Chapman  v.  Cripps,  864. 

WIFE,  authority  of,  to  bind  husband,  evidence  of,  in  criminal  cases.     Queen  v.  Brad- 
ford, 859. 

WORK  AND   LABOUR,  action  for,  as  builder,  extra,  when  allowed.     Cohen  v. 
Young,  98.    (And  see  Johnson  v.  Weston,  Vol.  I.,  p.  693.) 
contract  for,  effect  of.     Roulledge  v.  Farnham  Board,  407. 
action  for,  defence  in,  work  wholly  valueless.     Whitty  v.  Dillon,  67. 
as  valuer,  what  is  worthless.   Ibid, 
as  attorney,  what  is  not  so.     Dunn  v.  Hallen,  652. 

YEARLY  HIRING,  implication  of.     Nayler  v.  Yearsley,  41. 
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